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OF   THE 


SUPREME    COURT 


OF   THE 


STATE  OF  NEW-YORK, 


DURING   THE   PERIOD   OF  THESE   REPORTS. 


■  *i    • 


JOHN  SAVAGE,  Chief  Justice. 

JA(X)B  SUTHERLAND,    )  ,   , 
JOHN  WOODWORTH,     \  •"«''<^«*- 


Circuit  Judges. 


FIRST   CIRCUIT. 

OGDEN  EDWARDS. 

SECOND   CIRCUIT. 

SAMUEL  R.  BETTS. 

THIRD    CIRCUIT. 

WILLIAM  A.  DUER. 

FOURTH  CIRCUIT. 

R.  HYDE  WALWORTH. 


FIFTH  CIRCUIT. 

NATHAN  WILLIAMS. 

SIXTH  CIRCUIT. 

SAMUEL  NELSON. 

SEVENTH  CIRCUIT. 

ENOS  T.  THROOP. 

EIOHin   CIRCUIT. 

WAL  B.  ROCHESTER. 


SAMUEL  A.  TALCOTT,  AUomey  General. 


CASES 

ARGUED  AND  DETERMINED 


IN  TBJI 


SUPREME  COURT 

OFTBK 

STATE  OE  NEW.YORK, 

IN  ntBRUAftY  tSBM,  1835,  m  tUS  rORTY.NINTU  TEAR  OF  OUA 

UfDBPENDBNCB. 


CoMPTON  against  lovBs, 
On  demurrer.     The  declaration  was  in  assumpsit.     The   Apcoal^to 


1st  count  stated,  that  on  the  4th  Ftebruarv,  1823,  Hie  defend-  ??r^*h*^  •^ 
ant  made,  &c.  his  certain  deed,  &c.  dated,  &c.  and  deliv-  «bM»  i&  ao^ 


ered  the  same  to  one  S.  T.  Wood,  by  which  he,  for  value  re-  ^j'tk^SiUi 
ceived  promised  to  pay  Wood  or  bearer,  9500,  in  4  equal  UfoimBHii»» 
annual  instalments  from  the  date ;  that  Wood  afterwards,  t]M>^*SM"eaa! 
&c.  for  a  valuable  consideration  to  him(  Wood)  paid,  assign-  ^^^jfjp** 
ed  and  transferred  the  deed,  &c.  to  the  plaintiff,  thereby  con-      *  ^^  ^' 
stituted  him  the  bearer  thereof,  and  authorized  and  direc- 
ted him  to  demand  and  receive  of  the  defendant  the  con- 
tents of  the  deed,  &c.  for  his  own  benefit ;  that  afterwards, 
and  before  the  payment,  &c.  the  plaintiff  gave  notice  to  the 
defendant  of  the  assignment,  &c. ;  that,  in  consideration  of 
the  premises,  afterwards,  &c.  in  consideration  that  the  plain- 
tiff would  accept  and  agree  to  the  defendant's  promise  in  the 
declaration '  after  mentioned,  the   defendant  promised  the 
plaintiff  to  pay  him  the  money  mentioned  in  the  deed,  aver- 
ring that  9250  had  become  due  before  the  commencement  of 
the  suit. 
Vol.  IV.  3 


i 


14 

ALBANY, 

Feb.     1825. 

Shaitock 

T. 

Chamberlin. 


CASES  IN  THE  SUPREME  COURT 

GeDcral  demurrer  and  joinder. 

C.  M.  Lee,  in  support  of  the  demurrer,  relied  on  what  this 
Court  said  in  Andrews  v.  Montgomery^  (19  John.  Rep.  162? 
165)  viz.  that  assumpsit  cannot  be  supported  where  there 
has  been  an  express  contract,  under  seal ;  but  the  party  must 
proceed  in  debt  or  covenant. 

Z.A.  Ltlandf  contra,  cited  Fennerr.  Mearet^  (2  Bl.Rep. 
1260)  and  Cowen's  Treatise,  35. 

Savage,  Ch.  J.  remarked,  that  what  was  said  by  the  Court 
in  the  authority  cited  by  the  defendant's  counsel,  was  intend- 
ed of  a  case  where  the  action  was  brought  by  the  party  to 
the  specialty.  And  the  whole  Court  were  clear,  that  the  ac- 
tion was  sustainable,  being  on  a  promise  to  the  assignee. 

Judgment  for  the  plaintiff. 


Shattuck  against  Chambs&lin. 


An  oAr  of     ''^^^  caute  being  at  issue,  the  plaintiff  noticed  it  for  trial ; 
oo  sU^  but  neglecting  to  bring  it  on  at  the  Circuit,  his  attorney  ten- 
•hooS  <iered  a  stipulation  to  try  at  the  next  Circuit,  to  the  counsel 


te  madeto  Um  for  the  defendant,  and  offered  to  pay  the  costs ;  notwithstand- 

toraej,  not  to  lOg  Wtnctl, 
hkcoimMl. 

ZL  A.  Leland,  now  moved  for  judgment  as  in  case  of  non- 
suit, on  the  ground  that  the  offer  to  pay  costs  should  have 
been  made  to  the  attorney. 


W,  M.  Oliver^  contra. 

Curia.  The  offer  to  pay  costs  was  insufficient,  as  being 
made  to  the  defendant's  counsel.  It  should  have  been  to  the 
attorney.  He,  alone,  is  in  general  able  to  know  the  amount 
of  the  costs,  and  authorized  to  receive  them^  The  motion 
must  be  granted,  unless  the  plaintiff  stipulate. 

Rule  accordingly. 


OP  THE  8TATE  OF  NEW.YORK.  1^ 

ALBAMTy 


T. 

Hall  against  Com, 

P.  S.  Parkks,  moved  to  change  the  venue  from  the  coun-  InanioikMi 
ly  of  Chenango  to  the  county  of  Steuben.  He  read  an  affi-  ptJ^uoQ  in 
davit  of  the  defendant,  stating  that  the  decUration  consisted  ^J^c'''*^*^ 
of  two  counts — the  first  in  trover— the  second  for  a  malicioui  MbOB  mtsf 
prosecution.  That  the  cause  of  action  in  the  first  count  ?^***'^JJJJ5 
arose  in  the  county  of  Steuben,  dec.  and  that  in  the  second  of  this  lUiet 


count  in  the  state  of  Pennsylvania,  &c.    That  the  defendant  Sj^'^'ii^ 
had  12  witnesses  residing  in  Steuben,  &c.  «ht^toflf« 

J.  Piatt,  contra,  would  not  enter  the  lists  as  to  the  num-  ^^^^  uMag 
ber  of  witnesses ;  but  though  the  cause  of  action  in  the  first  ^Jj^  ^""^ 
count  arose  in  Steuben,  that  in  the  second  arose  in  Pennsyl.  ]aid,  thoagk 
vania.  Being  for  a  malicious  prosecution,  and  sounding  in  J*  ^*^*^y"? 
tort^  it  did  not  come  within  the  rule  that  the  number  of  wit^  muaberofwli- 


nesses  is  to  control ;  but  had  the  cause  of  action  arisen  in  2|"""'|„  '^^ 
Chenango,  the  plaintiff  might  have  retained  the  venue  by  ooon^,       to 


stipulating  to  give  material  evidence  arising  in  that  county.  ^^!^        Xi 


He  submitted,  whether  it  was  not  the  same  thing  here.  diAiic«theT«* 
The  cause  of  action  arose,  it  is  true  in  Pennsylvania;  but  ^i|^dtliii,too» 
this  entitles  the  plaintiff  to  lay  his  venue  in  any  county  in  ^^'^^  J^ 
the  state,  and  to  retain  it,  upon  the  fiction  that  the  cause  of  in  uoUmt 
action  arose  there,  provided  he  will  stipulate.  This  stipula-  «»»*•. »  ^ 
tion  will  be  satisfied  by  prool  that  the  cause  of  action  arose  Mine  dbeUnu 
in  a  foreign  country.    {Gerardy.JkRobeck,ia.B\.7S0.)    ^JT'c^to 

whioh         hi 

Curia.  Retain  your  venue,  on  stipulating  ^g*^®  ™i^  ^JJ^tlie^ 
rial  evidence  arising  in  the  county  of  Chenango.  noe. 


PlaU  expressing  his  willingness  to  do  this. 
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Jaokeon 

▼. 

Ljtle. 


Jackson,  .tx  dem.  Pjundle,  cigainsi  Lttlx. 


To  obuin      ®*  Stevens,  moved  for  a  re-taxation  of  costs.    The  plain- 
laaTtt  to  enter  tiff  having  discontinued  this  suit,  on  payment  of  costs,  the 


aent  rule 


*"  ®^"  defendant's  attornies  included  in  the  bill  the  costs  of  mak- 

oaUj,  the  ^  jng  a  motion  for  leave  to  enter  into  the  consent  rule  spe- 

lendant  in  e. 


»  de- 

jeeitoent  nnut  cially,  at  the  last  February  term  of  this  Court,  amounting  to 
^Sut.  !Sid*^  •^»32.  These  costs  were  objected  to  by  the  plaintiff's  at- 
tlwfefbre,  en-  tomeys,  on  the  taxation,  but  were  taxed  by  the  commis- 

titlod  to  have  -CnnAr 
the    coete    of  "^°^'^' 

moh  appU^  The  attomies  for  the  parties  now  submitted  whether  the 
i|i«finiiMli  S*  defendant  is  entitled  to  these  costs.  They  stipulated  that 
ooi^jif  he  be  the  facts  reported  in  2  CowerCs  Rep.  442,  8.  C.  be  taken  as 
So  if'  the  ^  V^^  ^^  ^^^^  case,  (without  affidavit) ;  by  which  it  appears 
plaintiff    die.  that  the  application  to  enter  into  the  consent  rule  was  grant- 

oontinue.  .     .  .      y      ^ 

ed  without  costs. 

/•  WUlardf  contra,  said,  the  Court  having  decided,  in  the 
case  cited,  that  the  entering  into  a  consent  rule  was  not  a 
matter  of  course  ;  and  the  plaintiff  having  refused  to  do  it, 
without  an  application  to  the  Court,  the  costs  of  the  motion 
should  abide  the  event. 

In  the  case  of  a  necessary  application  to  the  Court,  in  the 
progress  of  a  cause,  when  the  course  and  practice  of  the 
Court  is  not  to  enforce  payment  of  the  costs  by  attachment, 
they  abide  the  event. 

Thus,  the  costs  of  a  motion  for  a  reference,  for  a  com- 
mission, for  a  rule  to  change  the  venue,  of  motions  in 
real  actions,  motions  for  attachment  against  the  Sheriff, 
&c.  where  costs  are  not  awarded  by  the  rule,  make  a  part 
of  the  general  costs  of  the  action,  and  abide  the  event  of 
the  suit. 

The  defendant  did  not  come  to  ask  a  favor,  nor  to  be  re- 
lieved  from  a  rule  obtained  against  him.  The  application 
was  in  the  ordinary  course  of  the  cause. 
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S.  Stevensj  in  reply.     The  costs  objected  to  are  those  of   ALBAXTy 
the  motion — ^not  of  the   consent    rule.     Had  the  affidavit     ^^^'  ^®^' 
presented  to  the  plaintiff's  attorneys  been  sufficient,  it  is  evi-        Rom 
dent,  from  the  case  reported  in  2  Cowen^  that  costs  would       «  Tr. 
have  been  given.     The  Court  say,  the  consent  rule  cannot 
be  made  special  as  a  matter  of  course,  but  should  be  on  ap- 
plication to  the  Court ;  especially  where  the  affidavit  is  so 
general  and  loose  as  the  one  which  was  served  on  the  plain* 
tiff's  attorneys.     It  was,  then,  the  fault  of  the  defendant's 
attorneys,  that  they  did  not  obtain  costs ;  which  must  be 
considered  as  finally  denied  by  that  motion.     In  the  case  of 
motions  to  change  the  venue,  for  a  reference,  for  a  commis- 
sion, &c.  no  costs  are  given,  one  way  or  the  other ;  and 
they  stand  en  the  same  footing  with  any  other  ordinary  step 
in  the  cause. 

Curia.  We  think  the  case  not  distinguishable,  in  princi- 
ple, from  the  ordinary  one  of  allowing,  in  the  final  taxation, 
the  costs  of  motions  to  change  the  venue,  to  refer  the  cause, 
or  for  a  commission.  If  the  party  incurring  these  costs  suc- 
ceed, he  recovers  them  as  a  part  of  the  general  costs  in  the 
cause;  upon  the  ground  that  it  is  necessary  to  move  the 
Court.  It  is  so  in  this  case.  The  defendant  must  apply  to 
the  Court  for  leave  to  enter  into  a  special  consent  rule.  Had 
he  been  successful  upon  a  trial,  these  costs  would,  therefore, 
be  allowed ;  and  a  discontinuance  of  the  suit  is  the  same  in 
principle,  as  to  this  question. 

Rule  accordingly. 


Rose  against  Smith  and  Davis,  < 

On  certiorari  to  a  Justice's  Court,  the  affidavit  upon  which  MiMo&dactof 
the  certiorari  was  founded,  charged  misconduct  in  the  jury,  ^^JJ^^^ 

properly  at- 
iijra&ble  as  error  in  fact,  and  if  foand,  the  course  in  to  move  conrt  apocially  for  judgment 
of  reTenal,  on  producing  the  jpo«fea,  &c. 

That  spirituons  liquors  was  circulated  among  the  jury,  while  sitting  as  such,  eren  though 
hy  consent,  is  cause  for  reversing  the  judgment. 
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ALBANTy 
Feb.  18d5. 


Root 

T. 

Smitli. 


ia  drinkiqg  spiritous  liquor.  To  this  part  of  the  affidavit 
the  Justice  returned,  that  he  knew  nothing  of  the  fact. 
Whereupon,  the  plaintiff  assigned  for  error,  specially,  that 
while  the  jury  were  sitting  together  at  the  trial,  they  drank  of 
spiritous  liquor,  conveyed  to  them  by  the  defendants,  with« 
out  the  knowledge  of  the  plaintiff;  that  one  of  them  became 
intoxicated.  And  upon  issue,  the  jury  at  the  Circuit  found, 
that  spiritous  liquor  was  circulated  among  the  jury  in  the  Jus- 
tice's Court,  while  sitting  as  such ;  that  one  of  the  jurors, 
in  the  Justice's  Court,  was  disguised  with  liquor,  given  to 
him  during  the  trial ;  and  that,  during  the  trial,  the  plaintiff 
in  error  objected  to  the  circulation  of  a  liquor  among  the  ju* 
rors,  while  sitting. 

A  motion  was  now  made  for  judgment  of  reversal,  upon 
producing  the  nisi  prius  record,  with  the  postea  and  copy 
of  the  minutes  of  the  Circuit,  &c.  And  Kellogg  4*  R^ed  v. 
Wilder,  (15  John.  Rep.  455)  was  cited,  to  show  that  there 
was  sufficient  cause,  upon  the  finding  of  the  jury,  for  rever* 
sing  the  judgment.  Harvey  v.  Ricketi,  (id.  87)  was  also 
cited,  to  show  that  the  misconduct  should  be  taken  advan« 
tage  of  by  assignment  of  error  in  fact ;  and  Brown  v.  Le 
Row,  (2  Cowen's  Rep.  525)  to  show  that  judgment,  in  this 
case,  is  not  of  course,  but  should  be  on  special  motion. 

For  the  defendants  in  error  it  was  insisted,  that  the  ver- 
diet  was  substantially  for  the  defendant,  to  whom  the  postea 
should  be  delivered.  The  assignment  of  errors  alleged,  that 
the  liquor  was  furnished  by  the  defendants.  This  is  not  veri* 
fied  by  the  verdict.  Without  it  the  judgment  should  not  be 
reversed.  It  is  a  material  allegation,  that  the  defendants 
found  the  liquor.  (Bac.  Abr.  Verdict,  (O)  pi.  23,  31.  2  Rol. 
Abr.  707,  pi.  49.  Smith  v.  Thompson,  1  Cowen's  Rep.  221, 
and  the  moU  to  that  case,  where  all  the  cases  are  collected,  as  to 
the  mislmhiimpur  of  jurors.) 

Should  ,tbe  Court  render  judgment  for  the  plaintiff,  it 
would  present  a  novel  case  ;  one  not  found  in  all  the  books  ; 
a  case  where  either  party  may  set  aside  a  judgment,  on  er- 
ror,  for  the  same  cause.  In  this  case,  if  the  plaintiff  can  re- 
verse the  judgment,  the  defendants  may  do  the  same ;  for 
neither  party  is  in  fault* 


'.  *■ 
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The  assignment  is,  tliat  one  of  the  jurors  vniM  intaxica" 
ted;  the  finding,  that  he  was  disguised^  which  is  not  accor- 
ding to  the  issue.  It  is  indefinite,  and  unworthy  of  legal 
notice. 


19 


AiMMMVf 


Bipky 
▼. 


J7.  Laihropf  for  the  plaintiff  in  error. 

/.  Bracke%  for  the  defendants  in  error. 

Curia.  This  matter  comes  properly  before  us  by  an  as- 
signment of  error  in  tact,  issue  and  verdict ;  upon  which 
the  application  for  judgment  should  be  special.  The  circu- 
lation of  spiritous  liquor  among  the  jury  was,  of  itself*  fa- 
tal, on  error ;  and  we  have  decided,  that  even  consent  of 
parties  will  not  cure  it.  The  matter  really  to  be  tried,  then, 
was  not  whether  the  circulation  of  the  liquor  was  procured 
or  consented  to  by  the  defendants,  but  whether  such  a  thing 
took  place  for  any  cause,  no  matter  what.  In  an  inferior 
Court,  it  is  impossible  to  correct  this  practice  by  moving 
lor  a  new  trial,  as  may  be  done  in  a  Court  of  record.  To 
avoid  the  evil  of  intoxication,  effectually,  it  has,  there- 
fore, been  thought  necessary  to  interfere,  and  set  aside 
the  judgment,  wherever,  on  error,  it  appears  that  spiritous 
liquor  has  circulated  among  the  jury.  The  present  is  a  fla- 
grant case.  Not  only  was  liquor  freely  circulated  but  one 
of  the  jury  was,  in  the  language  of  the  verdict  disguised  with 
liquor. 

Judgment  reversed. 


Ripley  against  Bbnbdict. 

The  plaintiff  had  sued  the  defendant,  in  coveniant,  in  the    ^^  pUintUT 
Common  Fleas  of  Saratoga  county,  upon  articles  of  agree-  j»^  In  *^^' 

of   eofeuafts 

and  jad^eni  being  against  him,  on  demnrrorto  the  declaration,  upon  certain  breaeliet, 
he  tued  id  the  supreme  court,  upon  the  same  covenant,  for  the  same  breaches,  and  others ; 
though  the  latter  accrued  after  the  action  in  the  C.  P.  commenced,  yet,  lUld  the  same 
cause  of  action  as  the  first,  and  proceedings  stayed  till  coetaof  1st  action  paid. 
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fj*^^    ment,  assigning  certain  breaches.    Upon  demurrer  to  the 
declaration^  the  C.  P.  gave  judgment  against  the  plaintifff 


Braiiurd  with  leave  to  amend  on  payment  of  costs  ;  which  he  did  not 
do,  but  sued  for  the  same  breaches  here ;  assigning  also  a 
farther  breach,  which  the  plaintiff's  attorney  swore  had  hap- 
pened after  the  commencement  of  the  suit  in  the  C.  P.,  and 
of  which  he  could  not,  therefore,  avail  himself  in  the  first 
suit.     The  costs  of  the  first  suit  not  having  been  paid. 

It  was  now  moved  to  stay  proceedings  here  till  the  plain- 
tiff  should  pay  the  costs  of  the  suit  in  the  C.  P. 

W.  L.  F.  Warren^  for  the  motion. 

P.  H.  M^OmbeTf  contra. 

Curia.  The  first  action  was  on  the  same  instrument  as 
the  present,  which  also  includes  the  same  cause  of  action  as 
the  first.  The  addition  of  another  cause  of  action  does  not 
so  materially  change  the  ground  as  to  destroy  the  identity  of 
the  two  causes.  They  are  still  the  same ;  and  it  is  no  answer 
to  the  application,  to  say  that  the  plaintiff  goes  here  for  the 
same  cause  and  more.  The  proceedii^s  must  stay  till  the 
costs  of  the  first  action  are  paid. 

Motion  granted,  with  costs. 


Bhainakd  against  Phuxips. 

[2  CowcfCs  Rep.  440,  S.  C  by  the  title  of  Phillips  v.  Brain- 

arcL] 

Jiutioe*t  re.  On  certiorari  to  a  Justice's  Court,  the  judgment  was  affirm- 
*™  ^  T?^^  ed ;  and  the  defendant  had  procured  to  be  taxed  in  his  bill 
««>mMWi^  of  of  costs,  the  drawing  and  copying  the  return  of  the  Justice : 
^Jl^jj?  Jf  and  a  motion  for  re-taxation  was  moved  for  upon  this  ground, 
MD  of  oofta.     among  others. 

Curia.    The  general  practice  has  been  to  tax  this  item  in 
the  defendant's  bill.    As  to  this, 

Motion  denied. 
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A  motion  had  been  made  by  the^  defendant  to  set  aside  the  albajvy, 
certiorari  for  irregularity,  but  denied  without  costs,  which     *"•**•  ^®^« 

were  also  taxed  as  the  defendant's  general  costs  in  the  cause;  ThTp^ia 
and  it  was  insisted  that  these  were  properly  taxable,  like  the  ▼• 

costs  of  a  motion  to  change  the  venue,  for  a  commission,  ^  Sdaga. 
reference,  &c.    But, 

Where  a  mo. 

Per  Curiam.  They  do  not  stand  upon  the  same  ground.  ^  a  wrUotm- 
The  cases  mentioned  are  necessary  steps  in  the  ordinary  ri  is  denied 
course  of  the  cause.  Here  was  a  motion  improperly  made.  ^^^^  Mnntk 
It  was,  to  be  sure,  denied  without  costs  ;  probably  under  t»»*Me  ••  » 
some  peculiar  circumstances  m  the  case,  by  which  our  dis-  fendanft  gen- 
cretion  as  to  costs  was  guided.  These,  however,  were  final-  o^JTaSmiii'^ 
ly  disposed  of  upon  the  motion.    As  to  this, 

Re-taxation  ordered. 

3L  Brainardf  for  the  motion. 

J.  A*  S^inmcetf  contra. 


Thb  Psoflb,  ex.  reh  Green,  against  The  Judges  of  Onon* 

DAOA  CoMMOif  Pleas. 

On  a  reference  in  the  Court  below,  between  Green,  plain-  a  notioe  of 
tiff,  and  Hall,  defendant,  the  referees  had  certified  a  bal-  ^  ^  ^^ 
ance  in  favour  of  the  defendant,  of  about  $80,  which  the  claim  a  hd- 
C.  P.  had,  on  motion,  refused  to  set  aside,  and  they  rendered  fon'^j,^^ 
judgment  thereon.  ▼«»,  in  order 

This  Court  had,  at  a  previous  term,  on  various  grounds,  ^  wJJJJ^j 
granted  an  alternative  mandamus,  commanding  the  Court  one. 

iT  1         .  .  •      ■  o  ^^^  enottf  h 

below  to  set  aside  the  report,  &c.  to      warrant 

Now,  upon  the  return,  diflcrent  questions  were  made;  }^iJ|^**'^**2J 
and,  among  other  things,  it  was  objected,  in  behalf  of  Green,  mand  in  Um 
that  the  defendant's  notice  of  set  off,  in  the  Court  below,  did  "«*•*  ^^«°- 
not,  in  terms,  claim  that  a  balance  was  dvie  to  him  over  and 
above  the  plaintifif's  demand. 

Vol.  IV.  4 
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ALBANY,        J.  A.  Spencer,  for  the  plaiatifTs. 

Feb.  1825. 

'^^T^'-^^         O.  C.  BronsoUf  for  the  defendants. 

Moran 

^Dawet.  Curia.    This  was  not  necessary.    The  right  to  a  balance 

in  the  defendants'  favour  followed,  upon  the  common  notice, 
as  a  legal  consequence.  They  need  not  claim  a  balance  in 
terms. 

Peremptory  mandamus  denied. 


Moran  against  Dawes. 

Thoagh  a  This  cause  was  tried  at  the  last  Circuit  in  the  city  of 
SL'^batrSS??  New-York,  and  a  verdict  found  for  the  plaintiff  Certain 
of  prooeedings  exceptions  were  taken  by  the  defendant,  at  the  trial ;  aod 
S^ate  of  ^  the  Circuit  Judge  signed  and  sealed  a  bill  of  ezoeptiODSv  ftt 
d^  ^^^'  **  ^^^  defendant's  request ;  notwithstanding  wliicby  the  {dain- 
T«it  a  mie  ni-  tiff  had  proceeded,  on  the  2d  day  of  the  present  term,  to  en- 
mnu    ^^  ^®^  ^  ^^^^  ^^^  judgment  nisi,  &c.  and  lad  gpven  notice  of  tax* 

A  notice  of  ing  COStS. 
taxing  coats  is 

SS^^'g  i^u^  -A.  Spencer,  {J.  V.  Henry,  same  side)  now  moved  to  set 
court  will  set  asidc  the  rule,  and  all  subsequent  proceldings,  for  irregular* 
ity.  He  said  the  bill  of  exceptions,  per  se,  stayed  all  pro- 
ceedings. This  had  been  holden,  upon  the  construction  of 
the  statute. 

W.  Sampson,  contra,  said  the  statute  did  not  operate  as 
an  absolute  stay  of  proceedings.  The  Court  would  regulate 
its  effect  by  rule,  and  they  had  done  so,  in  one  respect,  by 
their  general  rule  of  last  October  term,  touching  frivolous 
bills  of  exception,  (which  he  read,  from  3  Cowen's  Rep. 
430.) 

Henry  said  Hasbrouck  v.  Tappen,  (15  John.  Rep.  182)  is 
in  point  for  the  motion. 

Sampson.  The  parly  had  a  right  to  his  rule  nisi,  as  upon 
a  certificate  to  stay  proceedings  on  a  case  made.     (Hack- 
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ley  V.  Hatie  et  aL  3  John.  Rep.  253.)  The  taxation  of  costs 
is  a  step  out  of  Court,  for  the  mere  purpose  of  liquidating 
the  amount.  It  may  be  a  mere  speculation  on  the  part  of 
the  plaintifil  For  aught  that  appears,  he  may  never  proceed 
for  the  costs  at  all ;  but  content  himself  with  the  damages. 
There  was  no  need  of  the  defendant's  coming  here. 

Spencer.  The  taxation  of  costs  and  signing  the  roll  are 
usually  simultaneous  acts ;  and  we  had  a  right  to  suppose 
they  would  be  so  in  this  instance. 

[WooDWORTH,  J.  I  think  there  is  no  doubt  that  the  plain- 
tiffmight  take  his  rule  nisij  as  upon  a  certificate  of  probable 
cause.  True,  the  Court  decided  in  Hasbrouck  v.  Tappen, 
that  a  bill  of  exceptions,  per  se,  stayed  the  proceedings  ;  but 
they  did  not  consider  its  effect  as  to  the  rule  for  judgment.] 

Benrf.  Suppose  we  are  successful  in  our  motion  for  a 
new  trial,  the  Cdurt  must  then  reverse  their  rule. 

WooDWOVffB,  J.  This  rule  is  merely  contingent  in  its 
tomoM,  and  is  sol  at  all  inconsistent  with  the  defendant's 
rigbts  apoft  the  bilL 

SivAoa,  Ch.  J.  The  same  objection  of  reversing  the  rule 
woeld  hold  upon  a  case  made,  and  certificate  of  probable 
cause ;  yet  it  has  niver  been  allowed. 

SuTHssLAHD,  J.  A  motion  is  pending  in  this  cause,  and 
has  been  argued,  to  treat  this  bill  of  exceptions  as  a  frivo- 
lous one,  within  the  rule  referred  to.  Suppose  that  motion 
succeeds :  it  appears  to  me  important  ihat  the  party  should 
have  a  right  to  his  rule  nisif  so  that  he  can  immediately  take 
the  effect  of  the  decision.  So  in  all  cases.  If  this  be  not  so, 
he  must  wait  four  days  after  we  have  passed  upon  his  case. 
The  notice  to  tax  the  costs  is  not  a  proceeding  which  we 
can  set  aside. 

Motion  denied  with  costs. 
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ALBAinr, 

Feb.  1825. 


Monn 

Y. 

Dawes. 
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ALBANY, 

Feb.  1835. 


Martin 

T.  Martin  and  Webbers,  executors  against  Sables,  admin»' 

trator  of  Rj^ynolds. 


Smrlei. 


Aaadminu.      The  defendant  having  filed  an  inventory,  as  administra- 
'to  triaPtor,  was  sued  upon  a  bond  of  his  intestate  ;  and  being  advis- 


Mvmmitflai^  ed  by  the  family  of  the  intestate,  that  the  bond  was  paid,  re- 
msood  &ith,  tained  an  attorney,  pleaded  payment,  and  defended  on  this 
aff  tke  e£ct  g'ound  at  the  Circuit,  in  April,  1824,  by  his  counsel,  when  a 
©fa  finding  verdict  passed  against  him. 

againti     him 
npoB  that  plea 

o«      Terdict      5.  A.  Foot^  on  an  affidavit  of  Sarles,  that  he  did  not  un- 

iiSl^he'rel  dcrstand  the  legal  effect  of  this  plea  of  payment,  as  subject- 

limrad,  li^  be.  iog  him  to  a  personal  liability  for  the  debt,  on  its  being  found 

IS?tHjryfiifflrf-  against  him  ;  that  it  was  pleaded  in  good  faith ;  and  that  he 

"jwi^OTii,     had  fully  administered  when  the  suit  was  brought — moved 

Hw^rthat  he  to  set  aside  all  proceedings,  on  terms,  and  that  the  defendant 

hiwa  goodde-  \^  j^j  \^  ^q  plcad  pkiie  odministravU.    It  appeared  that  judg- 

this  plea.         ment  had  been  entered  on  the  verdict,  in  May  term,  1824,  a 

fi*  fa.  returned  nulla  bona,  and  a  capias  ad  respondendum 

served  on  the  defendant,  issued  and  returnable  in  October 

term  last,  with  a  view  to  charge  him  personally.    He  swore 

that  he  did  not  understand,  till  the  capias  was  served,  that 

these  proceedings  would  have  the  efifec^to  charge  him. 

[WooDwoBTH,  J.  Can  it  be  proper,  after  a  party  has  thus 
had  the  chance  of  a  trial,  to  allow  him  to  come  in  at  any  dis* 
tance  of  time  for  relief?] 

Foot.  Laches  are  out  of  the  question;  for  the  conse- 
quences were  not  known  to  the  defendant. 

[  WooDWORTH,  J.    He  had  counsel.] 

Foot.  He  could  derive  no  benefit  from  his  counsel ;  for 
he  did  not  dream  of  this  consequence.  He  was  misled  by 
the  family  into  a  belief  that  he  could  make  out  payment, 
and  accordingly  instructed  his  counsel  to  rely  upon  this. 
The  Court  frequently  relieve  against  mistakes  of  practice, 
and  it  appears  to  me  their  interference  here  would  be  war** 
ranted  on  the  same  principle. 
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[Sutherland,  J.  Suppose  a  party  sufTers  judgment  by 
default,  and  then  comes,  after  a  lapse  of  several  terms,  for 
relief,  on  the  ground  that  he  did  not  know  the  affect  of  the 
judgment.] 

Foot.  That  would  be  a  palpable  case  of  negligence.  Here 
is  a  case  in  which  a  mistake  might  very  well  happen ;  and 
Phillips  y.  Hawlej/f  (6  John.  Rep.  129)  shows,  that  the  Court 
will  relieve  an  administrator,  even  where  there  has  been 
laches,  on  the  ground  that  his  attorney  was  ignorant  that 
through  the  want  of  a  plea  he  would  be  charged  personally. 

[  WooDWORTH,  J.     You  do  not  make  out  that  case.] 

[SuTHBRLAND,  J.  We  must  presume,  at  any  rate,  that 
the  defendant's  attorney  and  counsel  understood  the  eflfect 
of  a  finding  against  this  plea,  till  the  contrary  is  shown.] 

Foot,  Being  ignorant  of  the  .want  of  assets,  he  did  not 
advise  with  his  counsel ;  and  the  Court  will  relieve  him  from 
the  consequences  of  this  mistake,  upon  principles  which 
would  govern  a  Court  of  Equity  in  a  similar  case.  (3  Bac. 
Abr.  37,  Executors  and  Administrators,  (ilf.)  pL  1  n.  (^),  and 
the  cases  there  cited.)  One  of  the  cases  cited  in  Bacon, 
holds,  that  finding  a  plea  against  the  executor  is  not  always 
conclusive  ;  and  if  the  plea  was  bona  fide^  a  Court  of  Equity 
will  relieve.  It  now  seems  to  be  settled,  though  formerly 
doubted,  that  Courts  will  notice  and  relieve  against  mis- 
takes of  law,  as  well  as  of  fact.  (Hunt  v.  Rtmxnumier^  8 
Wheat.  174.) 

[Wood WORTH,  J.  The  defendant  here  says  no  more  than 
any  one  may  say,  in  truth,  with  respect  to  the  effect  of  a 
pleaof  pfene  adminisiravit,  and  many  other  pleas.  If  we  allow 
this  excuse,  there  would  be  no  end  to  litigation.  He  went  to 
trial  with  his  counsel,  having  every  opportunity  for  instruc- 
tion as  to  the  law  of  his  case.]    And, 

Per  totam  Curiam,  without  hearing  E.  Williams,  who  was 
to  have  argued  on  the  other  side. 

Motion  denied. 


ALBAinr, 

Feb.  1835. 


Martin 

▼. 
Bute. 
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Feb.l8SI& 


The  People 


T. 


I><«ffl^»i-  The  People  against  Douglass. 

MlS7tot^a  At  the  last  Court  of  Oyer  and  Terminer  in  Steuben  coun- 
frwoiMr.iiiNm  ty,  Douglass  was  convicted  of  murder.  The  trial  com- 
JJ^^^^SmrfS!  menccd  on  the  11th  of  January,  1826.    About  2  P.  M.  the 


•^'••jj  jur}'  had  liberty  to  retire  from  the  box,  under  the  charge  of 
It     home  two  sworn  constables,  and  the  direction  of  the  Court  to 


SL**ndbr  £  ''^^P  together,  and  return  speedily.  This  was  before  the 
charge  of  two  trial  had  concluded.  The  jury  retired  to  consider  on  their 
StoT^aS'hll^  verdict  about  11  P.  M.  and  returned  a  verdict  of  guilty  about 
iag  led  the  4  the  next  morning.  After  the  conviction,  a  motion  was  made 
two^of  ^'uiem  ^^  ^^^  Court  of  Oyer  and  Terminer  for  a  new  trial,  on  the 
•epentedftom  ground  that  two  of  the  jurors,  while  out  under  the  care  of 
went  to  their  the  Constables,  separated  from  their  fellows,  ate,  drank 
*^"*f*"i^^  whiskey,  put  cakes  in  their  pockets,  and  conversed  with  by- 
rockateoakes,  standcrs  on  the  subject  of  the  trial.  The  prisoner  was 
theor**^icS  thereupon  remanded,  and  the  sentence  respited  till  the  next 
retuni,  and  Court  of  Oyer  and  Terminer,  with  a  view  that  the  opinion 
g^'^'jjjgji  ^f  ^^^  Supreme  Court  might  be  taken.  A  certiorari  was 
Boi  enough  to  accordingly  sued  out,  removing  the  cause  to  this  Court ;  and 
the  leaat,  and  the  body  of  the  prisoner  being  now  brought  up  on  habeas 
•»•  •T****™  corpus^  several  affidavits  were  read  touching  the  separation 
the  nbjeet  of  and  conduct  of  the  jury.  From  these  it  appeared  that  Lamb 
tte^dU  they  and  Swartwout,  two  of  the  jurors,  availed  themselves  of  the 
hmxd  tha  trial  liberty  given  them  to  retire,  to  separate  from  their  fellows  ; 
jJPJJJj^^^  that  they  ate  at  the  gaol,  where  they  lodged  during  the  ses- 
diet  of  gnUty*  sion  of  the  Court.  The  gaol  was  about  30  rods  from  the 
^^^^ooM  court-house.  They  left  their  fellow  jurors  standing  at  and 
be  eat  aaide,  near  the  court-house.     They  obtained  some  cakes,  and  im- 

andanaw  tn-         ,.   ^  ,  *         i  .  , 

al  granted.  mediately  returned,  and  went  into  the  court-house  with  the 
*Jj^j^y^  other  jurors.  Several  of  the  deponents  in  behalf  of  the 
jny,  though  prisoner  stated,  that  the  two  jurors  also  drank  whiskey, 
J^*J''^JJ^^!]5  while  thus  separated,  and  conversed  with  the  bystanders  on 
oAnee,     and  the  subject  of  the  trial ;  but  Swartwout,  whose  affidavit  was 

tkoP  they  eepa. 
laU    eontraiy 

to  the  direotiona  of  a  court,  will  not,  of  itself,  be  a  miffici  ^nt  cause  for  eotling  aside  the  vcr' 
diets 

gat  If  there  be  the  least  luspicion  of  abuse,  the  Tordict  should  be  sot  aside. 
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read,  denied  that  he  drank  whiskey  while  out,  but  did  not  amawi 
say  whether  he  drank  any  other  spiritons  liquor.  He  depos- 
ed  that  he  did  not  converse  on  the  subject  of  the  trial,  nor  Hm  Peo| 
did  he  believe  that  Lamb  conversed  on  that  subject,  in  whose  d-J^'i-.- 
company  he  continued  the  whole  time  of  their  being  out,  ex- 
cept that  he  left  Lamb  standing  at  the  front  door  of  the  gaol, 
on  fais  return,  advanced  5  or  6  rods  before  him,  turned  and 
called  to  him,  when  he  then  immediately  followed.  He  also 
stated  circumstances  which  strongly  negatived  the  chai^ 
that  Lamb  had  drank  any  spiritous  liquor,  while  out  The 
Attorney  General  read  several  affidavits,  with  a  view  to  hn- 
peach  the  credibility  of  the  persons  who  deposed  to  the  facta 
of  drinking  and  conversing,  which  were  the  only  ones  in  dis- 
pute. But  it  is  not  necessary  with  a  view  to  the  points  rais- 
ed and  decided,  to  state  the  evidence  further ;  except  that 
the  two  jurors  implicated  were  fully  proved  to  be  men  of 
^ery  fair  characters,  and  in  no  wise  affected  by  toy  spiritoos 
liquor  which  they  might  have  drank ;  and  there  was  one  of 
the  witnesses  (Wheeler)  who  swore  that  he  saw  these  two 
jurors  drink  some  kind  of  spiritous  liquor,  as  he  thought, 
while  out  His  veracity  it  was  not  attempted  to  impeach. 
No  affidavit  had  been  procured  from  Lamb,  by  reason  that 
since  the  trial  he  had  become  insane  in  his  mind. 

Z.  A.  Leland^  for  the  prisoner,  now  moved  for  a  new  trial. 
He  insisted,  Ist,  that  the  act  of  separation,  in  the  two  jurors, 
from  their  fellows,  and  going  out  from  the  control  of  the  of- 
ficers, contrary  to  the  instructions  of  the  Court,  was  of  it- 
self, a  sufficient  ground  for  setting  aside  the  verdict  It  is 
true,  that  this  Court  have  denied  this  in  civil  cases.  Smitk 
V.  Thompson^  1  Cowetfs  Rep.  22  L  Horion  v.  Hortan,  2 
Cowen*s  Rep.  589.  Ex  parte  SRUs  3  Cowetfs  Rep.  553.) 
But  even  in  civil  cases  it  is  otherwise,  if  there  be  the  slightest 
suspicion  that  the  separation  has  been  abused  to  the  iqjury 
of  the  party  moving.  {Harton  v.  Hortorij  2  Cowen's  Rep. 
589.)  In  capital  cases,  however,  and  trials  for  felony,  the 
jury  have  never  been  allowed  to  depart  from  the  care  and 
control  of  the  officer  who  has  the  charge  of  them,  tilt  they 
have  agreed  upon  and  pronounced  their  verdict ;  and  if  they 
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ALBAIIT9  violate  their  duty  in  this  respect,  it  is  not  merely  a  contempt 
*^^;J^'  of  the  Court,  but  also  cause  for  setting  aside  the  verdict. 
The  People  This  was  holden  in  the  Commonwealth  v.  MCatd^  (Virginia 
|vT|  cases,  271)  stated  at  large  in  the  Reporter's  note  to  Smith 
V.  Thompion,  (1  Cowen's  Kep.  235  to  237.)  The  distinction 
was  there  supported  by  great  strength  of  reasoning,  both  by 
the  counsel  and  the  court.  Mr.  Wirt^  for  the  prisoner  de- 
fied  the  Attorney  General  to  produce  a  single  case  of  life  and 
death,  in  which  a  verdict  was  allowed  to  stand  after  a  sepa- 
ration of  the  jury ;  and  none  was  produced.  Nebon^  J.  con- 
fines the  right  of  separation  to  a  case  of  inevitable  necessi- 
ty. The  King  v.  Wolf,  (1  Chit.  Kep.  401)  also  stated  at 
lai^  in  1  Cowen's  Rep.  227  to  232  note,  will  probably  be 
relied  on;  but  that  was  a  ca^  of  a  misdemeanor,  and  the 
Judges  proceeded  upon  this  distinction.  They  also  rely  that 
no  provision  was  made  in  England  to  refresh  the  jury  at  the 
public  expense,  and  it  is,  therefore,  necessary  that  they  should 
separate  and  refresh  themselves  at  their  own  expense.  It  is 
otherwise  here.  They  are  uniformly  supplied  with  refresh- 
ments by  the  Sheriff,  who  may  charge  the  county,  and  have 
his  claim  audited  and  allowed  by  the  board  of  Supervisors^ 
as  one  of  the  reasonable  contingent  charges  of  the  county. 
He  also  cited  Wood  v.  Hxxrt,  (3  Caines'  Rep.  06)  Ikma  v- 
Roberts,  (1  Root's  Rep.  134)  and  OraUt  v.  Carpenter,  (1  Ty- 
ler's Vermont  Rept  252.) 

[Savage,  Ch.  J.  Tyler's  Reports  are  not  considered  good 
authority  even  in  his  own  state.] 

Leland  also  cited  Tweedy  v.  Brush,  (Kirby's  Rep.  13) 
Thompson  v.  Mallet,  (2  Bay's  Rep.  04)  and  Shepherd  v. 
Baylor,  (2  South  Rep.  827.)  In  The  People  v.  M'Kay,  (18 
John.  218.)  Spencer,  Ch.  J.  mentions  the  case  of  a  new  trial 
being  granted  merely  because  the  jury  had  separated  afler 
finding  a  defendant  guilty  of  murder. 

The  counsel  then  examined  the  weight  of  evidence  as  to 
the  two  jurors  having  drank  spiritous  liquor,  and  conversed 
on  the  subject  of  the  trial,  and  insisted,  that  even  if  this  were 
a  civil  case,  the  verdict  should  be  set  aside. 


OF  THE  STATE  OF  NEW-YORK.  » 

T*dIcotti  (Attorney  General)  contra,   would,  in  the  first    p^fl^' 
place,  refer  the  Court  to  a  few  authorities,  in  addition  to     >^^v^^/' 
those  collected  by  Cowen,  in  the  note  to  Smith  v.  7%omp9&iu  TIm  Peopfo. 
These  were  SUUe  v.  Garstaphen^  (2  Hay  w.  238)  Ghark  ▼•    ]>oa|^Mk 
Gole,  (I  Penn.  Rep.  278)  ButU  ▼.  Drake,  (2  Hayw.  102) 
Crane  v.  Sayre,  (1  Halst  Rep.  110)  Goairight  v.  M^Guus- 
land  et  aL(l  Yeates'  Rep.  372)  Duke  of  Richmond  v.  Wise^ 
(1  Ventr.  125)  Jenk.  4  Cent  167,  Case  84.    Only  one  of 
these,  he  said,  was  a  criminal  case-^that  of  State  ▼.  Garw^ 
taphen,  in  2  Haywood,  which  was  perjury.    He  also  cited 
Dy.  218,  a.;  Co.  Litt.  227,  b. ;  King  v.  Burdett,  (12  Mod* 
111)  2  Salk.  646,  S.  C. ;  1  Ld.  Raym.  148,  &  C. ;  Br.  Ver- 
dict, pi.  19.    That  the  rule  is  the  same  in  both  civil  and 
criminal  cases,  he  relied  on  1  Chit.  C.  L.  65fi,  648,  529,  and 
IH.  P.C.306, 

The  State  v.  Babcock,  (1  Con.  Rep.  401)  was  a  case 
of  murder;  yet  a  separation  of  tlie  jury  was  held  no 
cause  for  setting  aside  the  verdict.  It  is  the  settled  law  of 
that  state,  thai  the  jury  may  disperse  and  assemble  at  plea* 
sure,  under  the  direction  of  the  Court,  both  while  the  trial 
is  pending,  and  after  cause  is  submitted.  And  in  The  King  r. 
Wolfet  al,f  relied  on  by  the  counsel  for  the  prisoner,  Best, 
J.  thinks  the  same  latitude  is  allowable,  both  in  civil  and 
criminal  cases.  His  opinion  will  be  found  in  the  note,  (I 
Cowen*s  Rep.  231)  where  he  puts  the  case  of  a  capital  fel- 
ony, and  makes  the  separation  of  the  jury  depend  upon  the 
same  rule  as  a  civil  cause.  He  felt  himself  governed  by  no 
such  distinction  as  is  contended  for  on  the  other  side.  It 
is  said,  that  in  the  Commonwealth  v.  M^CauU  Mr.  Wirt 
challenged  the  production  of  a  single  case  of  life  and  death, 
in  which  the  separation  of  the  jury  had  not  been  held  cause 
for  setting  the  verdict  aside.  The  answer  is,  that  the  coun-  ' 
sel  for  the  Commonwealth  challenged  Mr.  Wirt  to  produce  a 
single  case  where  the  distinction  had  been  made.  Both 
challenges  remained  equally  unanswered.  As  to  the  case 
stated  arguendo  by  the  late  Chief  Justice,  in  18  John.  218, 
it  does  not  appear  how  long  the  jury  had  continued  separate, 
nor  what  abuses  might  have  been  committed.  That  case 
was  cited  in  reference  to  the  question  involved  in  the  prin- 
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AiHAHT,   cipal  case,  wUch  was,  wbeiher  a  new  trial  could  be  award- 
fcb.  1825.   ^jj  f^  ^  Capital  felony,  where  the  judgment  had  been  arrest^ 


TV  PtoofitA  mL  No  cajie  ,qiiii  be  found  at  this  day  supporting  the  dis- 
H^^/v^  tinetioii  wtnfi.  The  Commonwealth  v.  M*CatU  finally  pro- 
oecded  upon  priniBiples  applicable  to  all  cases  of  jury  trials. 
Why  should  theno  be  any  distinction  7  What  is  the  object 
of  om|?aiiiielliD^  a  jury  7  To  speak  the*  truth  between  the 
people  and  the  prisoner,  the  parties  in  the  cause,  the  same 
as  in  other  cases.  It  was  once  thought,  that  comparison  of 
hand  writing  was  admissible  evidence  in  civil,  though  not  in 
criminal  cases  ;  but  the  moment  it  was  brought  to  the  test 
of  principle,  the  distinction  vanished.  Truth  is  always  the 
same,  and  the  principles  of  justice  are  immutable  and  eter- 
aal.  If  the  verdict  be  fair  and  impartial,  why  not  sustain  it  in 
all  cases  7  Shall  a  verdict,  good  in  the  case  of  a  misdemea* 
nor  upon  the  ground  that  it  is  fair  and  impartia],'be  set  aside, 
wben  the  same  ground  exists,  because  it  was  rendered  on  an 
indictment  for  a  felony  7  Or  will  gentlemen  say  that  you 
may  condemn  in  case  of  a  misdemeanor,  though  the  verdict 
be  tainted  with  influence  or  corruption  7  If  not,  there  is 
nothing  in  the  distinction  sought  to  be  maintained. 

l%e  Attorney  General  examined  the  facts,  and  insisted, 
that  all  abuse  in  drinking  spiritous  liquor,  and  conversing  on 
the  subject  of  the  trial,  were  disproved. 

/.  C.  Spencer^  in  reply,   also  examined   the  evidence, 
vbich»  he  insisted,  showed  abuse,  in  conversing  and  drinking 
spirituous  liquor.     At  any  rate,  he  said,  it  is  plain  that  the 
two  jurors  not  only  ate,  but  took  cakes  with  them  to  the  jury 
room.     This  enabled  them,  if  perverse  enough,  to  hold  out 
and  overpower  their  fellows.     What  use  is  there  in  the  oath 
of  the  constable  or  bailiff,  to  keep  the  jury  without  meat  or 
drink,  if  a  part  are  allowed  to  stuff  their  pockets  with  food^ 
and  thus  fortify  themselves,  and  weary  and  exhaust  their  feU 
lows  7     The  Commonwealth  v.  M^Caul  was  a  case  of  simple 
separation,  yet  the  Court  set  aside  the  verdict,  from  the  dan- 
ger of  collusion  and  tampering.     The  language  of  Nelson,  J. 
who  delivered  the  opinion,  of  the  Court,  is  very  eilfipliatic 
and  directly    applidftblo^'to  tlus   case.    He   said,   "from 
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the  mode  in  which  colluaion  and  Umperi^g  are  generally    auunv^ 
carried  on,  such  circumstance  is  generally  known  to  no  per*     '      ^^* 


ton,  except  the  one  tampering  and  the  peraoa  Umpered  Tim  Peapb 
with,  or  the  persons  between  whom  a  cotveTMiioii  nay  be 
held,  which  might  influence  the  verdict .  If  ybtt  quetlion 
either  of  these  persons  on  the  subjectt  be  mnal  eriminate»  or 
declare  himsell  innocent,  and  you  lay  before  him  aa  induce* 
mcnt  not  to  give  correct  testimony.  The  old  rule  was,  that 
the  jury,  on  no  occasion  should  separate.  I  mentioned, 
(though  it  is  with  difficulty  that  the  rule  has  been  at  all  rs# 
laxed)  that  it  is  relaxed  only  in  cases  of  imperious,  or  per. 
haps  unavoidable  necessity.  But  by  allowing  that  a  jury 
may  separate  without  necessity,  and  that  their  verdict  shall 
stand,  unless  the  party  accused,  who,  in  these  cases,  is  ia 
the  custody  of  the  law,  can  shew  that  the  jury  not  only  have 
separated,  but  that  they,  or  a  member  of  it,  has  also  been 
tampered  with,  or  held  communication  on  Uie  subject ;  this 
great  barrier  against  oppression  may  gradually  be  sapped 
and  undermined*  and  the  bulwark  cannot  long  remain.  Such 
a  precedent  would  be  productive  of  evils  incalculable,  and 
too  great  for  the  Court,  by  its  decision,  to  allow  a  door  to 
be  opened  for  them.  Every  danger,  and  particularly  in  such 
a  case  as  this,  should  be  watched  and  opposed  in  the  begin** 
Ding.  The  Court  will  preserve,  *  with  fear  and  jealousy,' 
and  will  not  expose  the  trial  by  jury,  in  criminal  cases,  to 
such  risk  of  contamination  as  arises  from  the  affidavits  a 
this  case.  If  the  Court  hath,  without  necessity,  sufiercd  a* 
juryman  to  go  home  without  an  officer,  (which  it  would  nev- 
er do)  it  would  vitiate  the  verdict.  There  is  as  much  dag- 
ger from  a  juryman's  separating  without  the  act  of  the 
Court  as  if  it  had  been  by  done  by  such  act  Although  these 
might  be,  and  probably  was  no  tampering  with  any  juryman 
in  this  case,  yet  in  a  free  country,  in  deciding  a  particular 
cause,  the  decision  is  to  be  according  to  general  principles, 
as  applied  to  that  case :  and  more  good  will  arise  from  per* 
severing  in  the  sacred  principle  involved  in  this  case,  than 
evil  from  granting  a  new  trial,  although,  in  this  individual 
instftsee,  a  verdict  has  been  given  by  19  men,  in  fact  unbi- 
assed by  the  separation.**    (Vid.  Cowen's  Rep.  237,  note.) 
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AXMAMYf  ''  Tbe  great  principle  decided  by  this  case  is,  that  the  AcfOf 
^^^^^'  to  abuse  is  not  to  be  opened.  The  Court  are  not  to  inquire 
Thb  People  into  circumstances.  It  is  enough  that  there  is  a  possfbiUty 
^*  of  abuse.  This  pringiple  applies,  with  equal  force,  both  to 
cases  of  misdemeanor  and  felony.  The  Attorney  General 
produced  a  capital  case  from  Connecticut,  where  simipie  sep^ 
aratioa  was  holden  not  to  be  a  ground  for  setting  aside  a  ver- 
dict Swift,  J.  in  that  case,  said,  **  as  to  the  objection  that 
tbe  jury,  after  the  cause  was  committed  to  them,  were  per- 
mitted to  separate  Jbefore  they  agreed  on  k  yerdict,  it  may 
be  said  that  such  has  been  the  immemorial  usage  in  tbi» 
state,  and  the  practice  has  been  sanctioned  by  a  decision  of 
this  Court  ;**  and  in  a  note  to  that  case,  a  decision  is  mei>- 
tioned  which  established  tbe  usage  of  jurors  taking  great 
latitude,  as  to  separating  in  all  cases ;  and  almost  uncon- 
trolled by  the  Court ;"  a  state  of  things  not  at  all  applicable 
here ;  but  depending  on  the  local  usage  of  Connecticut,  con- 
fessedly differing  from  the  English  common  law.  The  At- 
torney General  also  cited  State  v.  Carstapken,  (2  Hayw* 
388.)  which  was  a  case  of  perjury,  and  asks,  why  should 
there  be  a  difference  in  favor  of  felony,  or  even  a  capital 
felony?  We  answer,  because  in  the  latter  case,  the  life  of 
tbe  accused  is  at  stake.  Society  is  about  inflicting  a  pun* 
ishment  which  can  neither  be  recalled  nor  mitigated ;  about 
sending  a  ^human  being  into  eternity.  This  very  circum- 
stance admonishes  to  greater  caution.  This  distinction  is 
kept  up  in  various  other  respects.  Peremptory  challenges 
are  allowed  to  the  accused.  The  form  of  administering  tbe- 
juror's  oath  is  more  solemn ;  a  plea  in  abatement,  thoi^gll 
overruled,  results  merely  in  judgment  of  respondetis  ouster ; 
while  in  a  case  of  misdenoeanor  it  is  final.  The  rules  of 
evidence,  we  agree  with  the  Attorney  General,  must  be  the 
same  in  all  cases;  but  this  does  not  reach  the  question  bo- 
fore  the  Court,  which  is  one  as  to  the  form — the  guards  which 
the  law  has  imposed  with  a  view  to  protect  the  life  of  the 
accused. 

WooDwoRTH,  J.  in  delivering  the  opinion  of  the  Court, 
3poke  pearly  as  follows :  The  question  whether  a  new  tri« 
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vA  is  to  be  granted  to  the  prisoner*  will  depend  on  the  facts  albant, 
disclosed  by  the  affidavits,  as  to  the  misconduct  of  the  two  ^•**-  ^®^- 
jurors,  Lamb  and  Swartwout.  It  is  alleged,  that  they  sepa-  The  Peo^ 
rated  from  their  fellows,  while  the  jury  were  out  under  the  ^^^ 
charge  of  the  constables,  and  ate,  drank  spiritous  liquor,  and 
conversed  on  the  subject  of  the  trial.  Anciently  the  utmost 
rigor  and  strictness  were  observed  in  the  manner  of  keeping 
the  jury ;  and  when  once  charged  with  a  cause,  they  never 
could  be  discharged  till  they  had  agreed  on  their  verdict ; 
but  the  practice  has  been  much  relaxed  in  modem  times,  in 
both  these  particulars.  In  Parke's  case,  (2  Roll's  Rep.  85) 
at  nisi  prius^  a  juror  was  challenged  and  withdrawn,  and  af- 
terwards went  out,  mingled  with  the  jury,  and  stayed  with 
them  above  half  an  hour ;  but  the  Court  held,  that  this  should 
not  set  aside  the  verdict,  unless  it  was  shown  that  the  jury 
had  new  evidence  given  after  they  went  out  of  Court ;  but 
that  it  was  a  misdemeanor  in  him  who  was  challenged,  and 
punishable. 

On  looking  into  the  books,  we  do  not  find  that  mere  sepa- 
ration of  the  jury  has  ever  been  held  a  sufficient  cause  for 
setting  aside  a  verdict,  either  in  a  civil  or  criminal  cause,  if 
we  except,  perhaps,  the  case  of  the  CammonweaUk  v.  M^Caulf 
(Virg,  Cas.  271.)  The  question  has  been  learnedly  examined 
in  several  cases,  and  especially  in  that  of  The  King  v.  Wolf^ 
others^  (1  Chit.  Rep.  401.)  That  appears  to  be  a  case  which 
excited  very  great  interest,  and  led  to  the  utmost  research  of 
the  counsel,  and  the  Court  of  King's  Bench.  It  was  ably 
argued,  and  all  the  Judges  delivered  their  opinions  seriaiinu 
It  was  the  case  of  a  trial  for  a  conspiracy,  which  commen- 
ced on  the  morning  of  the  20th  of  April,  1810,  at  Guildhall, 
before  Abbot,  Ch.  J.  and  continued  till  at  11  at  night,  when 
the  evidence  being  closed  on  the  part  of  the  prosecution, 
but  the  case  being  unfinished,  the  Court  informed  the  ju- 
ry that  they  might  retire  to  their  families;  but  especially 
warned  them  not  to  have  any  communication  with  any 
person,  concerning  the  matter  in  issue.  They  retired  ac- 
cordingly, and  the  next  morning  assembled,  heard  the  case 
through,  and  at  a  late  hour  in  the  aflernoon  found  the  defen- 
dants guilty.     No  abuse  being  pretended,  the  naked  ques- 
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ALBAHTy  tioQ  WBS  prescFitedy  whether  a  separation,  per  te^  was  a  std^ 
Ftk  iaS5.  ficicni  ground  for  avoiding  the  verdict ;  and  it  was  held,  af- 
TlMPtoiito  ter  great  deliberation,  that  it  was  not«  The  Court  admiff. 
ted  the  ancient  strictness  which  prevailed  in  this  resptM^ 
but  said  it  had  been  much  relaxed  ;  that  it  frequenter  bp*i 
came  necessary,  from  the  very  great  length  of  modem  tri* 
als,  that  the  jury  should  separate ;  that  from  the  mere  fatigue 
and  exhaustion  which  jurors  frequently  undergo,  it  is  a 
course  not  only  essential  to  the  rights  of  the  public,  but  of 
mercy  to  defendants,  whose  causes  must  be  unsafe  in  the 
hands  of  a  jury  entirely  shut  out  from  comfortable  refresh- 
ment and  relaxation,  perhaps  for  several  days.  Best,  J.  in 
particular,  speaks  of  the  same  rule  being  applicable  to  trials, 
fur  the  highest  criminal  offences.  «*  Suppose  (says  he)  in  the 
case  of  a  trial  for  capital  felony,  some  of  the  jury,  by  acci- 
dent, get  out  of  the  box,  and  the  prisoner,  in  the  result  of 
the  trial,  is  acquitted ;  the  consequence  of  the  argument ;  . 
the  prisoners  would  be  a  mis-trial,  and  the  man  must  be  put 
on  his  trial  again.**  (1  Chit.  Rep.  426.)  What  the  King's 
Bench  would  have  said  of  a  capital  case,  it  is  true,  does 
not  directly  appear ;  because  the  case  under  consideration 
was  one  of  a  misdemeanor.  Put  the  reasoning  of  the  Judg* 
es  is  equally  applicable  to  both  cases ;  and  we  think  that  the 
mere  fiict  of  separation,  unaccompanied  with  abuse,  should 
not  avoid  the  verdict,  even  in  a  capital  case.  A  decisioQ 
was  cited  to  this  effect  from  Connecticut ;  but  we  do  not  re- 
ly upon  that,  because  the  latitude  allowed  to  jurors,  in  ^ 
respects,  is  there  very  groat,  and  their  Courts  do  not  profesa 
to  be  guided  in  this  practice  by  the  rules  of  the  common 
law.  The  decisions  in  this  country  are  not  uniform.  Sev- 
eral cases  were  cited  on  the  argument  from  the  New-Jersey 
Reports,  in  which  the  separation  of  the  jury  was  held  irr^< 
uiar,  but  not  sufficient  to  vitiate  the  verdict*  These  cases 
were  not  capital ;  but  they  go  strongly  to  support  the  gen- 
eral principle.  Stale  v.  Carstaphen,  (2  Hayw.  208)  was  a 
criminal  case,  and  the  same  doctrine  was  holdcn.  The  cass 
of  the  Commonwealth  v.  M'Caul^  (Virg.  Cas.  271)  does, 
however,  go  the  length  of  saying,  that  the  Court  should  guard 
against  the  possibility  of  abuse,  by  setting  aside  the  vtrdict. 
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If  any  of  the  jury  depart  from  the  control  of  the  officer »    J^^!^ 
but  the  Court  did  not  profess  to  go  upon  any  adjudged  case 
ia  England ;  and  we  think  the  English  cases  are  founded  on   TU 
dli  better  reason.    These  are  uniform,  that  though  the  jury     DougbM. 
■epwrate,  if  there  be  no  farther  abuse,  this  shall  not  ritiate  the 
verdict  though  it  would  be  a  contempt  of  the  Court,  if  con- 
trary to  their  instructions,  and  would  be  punishable  as  such* 

In  the  case  at  bar,  the  jury  retired  before  the  trial  had 
closed,  under  the  care  of  two  sworn  constables ;  and  it  is 
alleged,  on  the  part  of  the  prisoner,  that  two  of  them  not  only 
separated  from  their  fellows,  but  also  drank  whiskey,  and 
conversed  freely  on  the  subject  of  the  trial. 

Three  of  the  witnesses,  through  whom  it  is  sought  to  fix 
on  Lamb  and  Swartwout  the  charge  of  having  drank  whis- 
key and  conversed  on  the  matter  in  issue,  having  deliberate- 
ly contradicted  what  they  had  sworn  as  to  conversations,  I 
think  they  should  not  receive  credit  even  for  what  they  say  in 
relation  to  the  drinking  of  these  jurors.  Their  testimony 
properly  comes  within  the  maxim,  falsus  in  uno,  falsus  in 
omnibus.  Besides,  one  of  them  is  shown  to  have  been  a  no- 
torious drunkard  himself.  He  was  in  a  state  of  intoxication 
during  most  of  the  session,  and  at  the  very  time  when  he 
pretends  to  have  heard  and  seen  things  implicating  the  two 
jurors.  But  the  case  is  very  different  with  Wheeler,  who 
tlunks  he  saw  both  Swartwout  and  Lamb  drink  some  kind  of 
Spiritous  liquor  while  out  This  witness  stands  unimpeach* 
ed;  and  the  exculpatory  affidavit  of  Swartwout,  one  of  the 
jurors,  is  not  explicit.  He  confines  himself  to  a  literal 
denial  that  he  drank  whiskey^  but  Wheeler's  affidavit,  that  he 
drank  some  kind  of  spirits,  may  still  be  correct. 

Admitting,  however,  that  the  weight  of  evidence  is  against 
drinking — ^admitting  that  Wheeler's  and  Swartwout's  affida- 
^ts  cannot  be  reconciled — I  think  that  in  a  case  of  life  and 
death,  the  question  upon  the  misbehaviour  of  the  jury  should 
be  beyond  all  doubt.  Clearly  we  should  disregard  the  fact 
of  eating,  as  forming  any  ground  for  setting  aside  the  ver- 
dict ;  for  though  this  might  be  a  contempt  of  Court,  being 
without  their  leave,  yet  an  opportunity  to  take  reasonable 
refrcshonents  would  always  be  granted,  at  a  proper  season; 
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ALBAiTYy    and  the  circumstance  of  their  being  obtained  somewhat  ir« 
*'*^J^'    regularly,  could  not  prejudice  the  prisoner.    But  here  the 
TIm  People   doubt  is,  whether  there  was  not  farther  abuse,  in  drinking 
▼•  spiritous  liquors.     This  should  not  be  tolerated  in  any  shape, 

in  the  jury^  during  the  progress  of  the  trial  ;  and  we  have 
imiformly  held,  that  it  vitiated  the  verdict  in  a  civil  cause* 
even  where  the  liquor  was  given  to  the  jury  by  consent.  It 
will  not  do  to  weigh  and  examine  the  quantity  which  may 
have  been  taken  by  the  jury,  nor  the  effect  produced.  In 
this  case,  it  is  not  at  all  probable  that  either  of  these  jurors 
was,  in  the  least,  under  the  Influence  of  strong  drink;  bqjt 
being  doubtful  whether  they  may  not  have  drank  something* 
we  ought  not,  especially  in  a  case  of  life  and  death,  to  sus- 
tain the  verdict 

We  cannot  lay  down  any  general  rule  for  all  cases  like 
this  which  may  arise.  They  will  be  attended  with  different 
circumstances.  We  do  mean  to  be  understood,  however,  as 
saying,  that  the  mere  separation  of  the  jury,  without  any 
farther  abuse,  is  not  sufficient  ground  for  setting  aside  a  ver- 
dict ;  though  it  may  deserve  severe  reprehension  from  the 
Court.  In  this  case,  we  think  there  is  not  a  total  failure  of 
proof  that  the  two  jurors  drank,  though  perhaps  the  balance 
of  evidence  may  be  against  it 

SuTHBRLiUfD,  J.  I  coucur  in  the  result  of  the  opinion  de- 
livered. 1  do  not  think  the  evidence  before  us  is  to  be  weighed 
and  balanced  with  the  same  nicety  as  would  be  proper  in  a 
civil  cause.  All  we  have  to  do,  in  a  case  like  the  present,  is 
to  inquire  whether  in  the  conduct  of  the  jury,  that  prudence 
and  circumspection  has  been  observed,  which  becomes  them 
on  so  solemn  an  occasion  as  that  which  commits  to  their  hands 
the  life  of  a  fellow  being.  There  is  no  difference  among  us, 
that  the  mere  fact  of  drinking  spiritous  liquor  is  enough  to 
set  aside  the  verdict  It  will  never  do  to  hold  a  rule  short 
of  this:  that  where  any  one  of  the  jury,  in  the  course  of  the 
trial*  drinks  spiritous  liquor,  we  will  set  aside  the  verdict, 
on  this  ground  alone.  In  this  case,  I  think  there  is  little 
doubt  that  two  of  the  jurors  did  drink,  though  probably  not 
in  such  quantities  as  in  the  least  to  disqualify  them  for  a 
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discharge  of  their  duty.  Here  are  four  witnesies  who  concur  ^  "^[^ 
ia  the  fact  that  the  two  jurors  drank ;  and  none  of  them  have  s^^^'^^ 
ever  contradicted  themselves,  as  to  this  fact,  in  any  subse-  The  Feople 
quent  conversation,  though  three  of  them  have  given  state*  DoogUM. 
ments  at  war  with  their  affidavits,  in  other  respects.  Swart* 
wout  contents  himself  with  denying  that  he  drank  whiskey; 
but  does  not,  and  indeed  could  not  in  truth,  deny  this  of  hfa 
co-juror,  Lamb;  though  he  might,  if  true,  have  done  so  with 
the  same  propriety  that  he  denies  Lamb's  holding  conver* 
satioa  with  any  one  on  the  subject  of  the  trial.  As  to  the 
latter,  he  could  not  speak  with  absolute  certainty.  At  one 
time  he  was  six  rods  from  Lamb,  when  he  might  have  con- 
versed unheard  by  Swartwout ;  though  if  during  the  time  of 
their  separation  he  had  his  eye  upon  Lamb,  he  might  have 
negated  the  fact  of  his  drinking.  He  has  not  even  gone  so 
far  as  to  say  that  he  did  not  see  Lamb  drink.  Though  three 
of  these  witnesses  have,  subsequent  to  their  making  affida<» 
vits  in  behalf  of  the  prisoner,  contradicted  themselves  in  re- 
lation to  some  of  the  material  facts  to  which  they  swore,  I 
do  not  think  that,  on  this  summary  application  addressed  to 
the  Court,  we  are  warranted,  in  utterly  rejecting  their  testi- 
mony, upon  the  mBxim  falsus  in  uno^falsus  in  omnibus.  It  is 
enough  that  we  are  brought  to  entertain  a  reasonable  doubt  ' 
upon  the  facts  in  question.  It  is  not  like  the  case  of  a  civil 
trial,  or  indeed  of  any  trial,  where  witnesses  may  be  com- 
pelled to  attend  and  undergo  a  cross  examination.  But,  on 
the  whole,  I  think  the  evidence  conclusive  that  the  jurors 
whose  conduct  is  in  question,  or  one  of  them  did  drink  spir- 
itous  liquor  of  some  kind. 

As  remaricedby  Mr.  Justice  Woodworth,  it  is  impossible 
to  lay  down  any  general  rule,  which  shall  guide  in  all  the  va- 
rious circumstances  with  which  cases  like  this  may  be  at- 
tended ;  yet  I  have  no  hesitation  in  saying,  that  where  the 
separation  of  a  jury  is  contrary  to  their  duty  towards  the 
Court,  and  there  is  the  slighest  suspicion  of  abuse,  their  ver- 
dict should  be  set  aside.  The  separation  here  was  unusual  ^ 
and  unwarrantable.  It  was  perfectly  proper  for  this  jury  to 
go  out  under  the  care  of  the  constables,  and  a  jury  cannot,  in 
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ALBANY,    such  a  casc,  be  always  imrnecUately  under  the  eyes  of  the 
Feb.  182j.    officers.     The  purpose  is  plain  for  which  they  were  suffered 
Tho  Poople   ^^  leave  tlie  box.     It  was  not  f^rthe  purpose  of  going  to  their 
▼•  meals;  and  ihej'  received  from  the  Court  the  usual  strict 

charge  as  to  their  demeanour.  Yet  they  departed  entirely 
from  the  care  of  the  officer,  and  the  instructions  they  had  re- 
ceived, and  went  a  distance  of  thirty  rods,  to  their  lodgings. 
This  was  not  necessaiy.  It  was  improper ;  and  I  think  a 
separation  under  these  circumstances,  in  itself,  enters  with 
great  weight  into  the  cause  for  granting  a  new  trial,  in  which 
we  are  unanimous. 

Savage,  Ch.  J.  I  concur  in  the  opinion  that  a  new  trial 
should  be  granted  ;  and,  without  recapitulating  the  evidence, 
would  merely  observe,  that  in  a  civil  suit,  at  this  day,  it  is 
perfectly  clear,  that  a  separation  of  the  jury,  without,  and 
even  contrary  to  the  direction  of  the  Court,  would  not,  of 
itself,  warrant  us  in  setting  aside  their  verdict.  The  ancient 
strictness,  in  this  respect,  has  been  much  relaxed,  as  will  be 
seen  by  the  uniform  current  of  modern  decisions.  Yet,  upon 
so  grave  a  question  as  that  of  the  life  or  death  of  a  fellow 
citizen,  I  am  not  prepared  to  say  that  the  separation  of  the 
•  ju^y»  contrary  to  the  instructions  of  the  Court,  and  mingling 
with  the  throng  about  the  court  house,  should  not  affect 
their  verdict.  But  I  do  not  deem  it  necessary  for  me  to 
express  an  opinion  upon  this  point,  because  I  think  it  abund- 
antly proved  that  these  two  jurors  not  only  separated  from 
their  fellows,  and  ate  and  took  cakes  with  them  on  their  re* 
turn,  but  that  they  also  drank  whiskey.  That  Lamb  also 
conversed  on  the  subject  of  the  matter  in  issue,  is  not  fully 
negatived  by  Swartwout.  He  admits  that  he  heard  Lamb  in 
conversation  on  the  steps  of  the  gaol,  he  does  not  know  ou 
what  subject ;  but  another  witness  tells  us  that  it  related  to 
the  trial.  This  was  while  Swartwout  was  at  the  distance  of 
5  or  6  rods  from  Lamb,  on  the  way  to  the  court  house.  It 
is  true  that  the  witness  who  speaks  to  that  conversation,  and 
renders  details,  has  given  a  different  history  ;  but  his  affida- 
vit is  somewhat  confirmed  by  the  circumstances  stated  in 
Swartwuut's  aflidavit.     1  think  I  am  warranted,  from  the 
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proofs  in  addii^  to  liw  otfiflar  mifoonduct  of  these  jurors,  thml 
conversation  wa^  held  hf  «ome  b3rstandery  at  least  wilk 
Lamb,  upon  the  subject  wfaiob'he  was  engaged  in  trying*'  It 
has  been  properly  observed,  that  there  is  very  great  difficul- 
ty in  laying  down  a  general  rule  which  shall  govern  in  these 
cases.  But  I  am  willing  to  say,  that  in  no  case,  where  it  ap- 
pears that  any  of  the  jury  separate  from  their  fellows  con- 
trary to  the  direction  of  the  Court,  make  use  of  strong  drink, 
and  converse  upon  the  matter  which  they  are  impannelled 
to  try,  would  it  be  safe  to  sanction  their  verdict.  The  pris- 
oner must  be  remanded  to  the  county  of  Steuben,  and  a  new 
trial  had  at  the  next  Court  of  Oyer  and  Terminer  in  that 
county. 

Rule  accordingly. 


AuiAirr, 

Foti*  1c8S« 


Wliitavf 

T. 


against  Spbncer  and  Grant,  impleaded  with 

Hbrrick. 


Ost  error  from  the  Common  Pleas  of  Delaware.  In  that 
Court,  the  plaintiff  declared  against  the  defendants  in  debt, 
for  9100,  upon  a  bond  dated  July  ^^.7th,  1818,  with  condition, 
after  reciting  that  a  judgment  had,  on  the  day  of  the  date, 
been  rendered  in  favour  of  the  plaintiff,  against  one  Stockton, 
for  950,  with  costs,  that  if  Stockton  should  well  and  truly 
pay  the  judgment  at  the  expiration  of  8  months  from  the  date 
of  the  bond,  or  surrender  Stockton's  body  in  execution  with- 
in 30  days  thereafter,  then  the  bond  to  be  void,  &c.  The  de- 
claration then  averred,  that  Stockton  did  not  pay  the  judg- 
ment at  the  expiration  of  the  3  months,  nor  at  any  time  af- 
terwards, nor  did  he,  within  30  days  thereafter,  surrender 
his  body  in  execution,  agreeably  to  the  condition  of  the 
bond.  The  defendants  pleaded,  1.  That  no  execution  is- 
sued on  the  judgment,  at  any  time  before  the  commence- 
ment of  the  plaintiff's  suit :  2.  That  Stockton  was  ready, 

bond  be  pievented  by  the  omiaiion  of  U&e  obligee,  the  obligor  is  discharged. 


In  deelarinf 
on  a  bond, 
conditioned  to 
pay  a  jndg- 
ment  in  3 
nionths,or  sur- 
render the  bo- 
dy of  the  de. 
fendantineze. 
cation,  at  the 
suit  of  the 
plaintiff,  in  SO 
days  thereaf. 
ter,  the  taking 
out  execution 
by  the  plain, 
tiff  within  the 
30  da^  is  a 
condition  pre- 
cedent, and 
must  be  shown 
in  the  declar- 
ation. 

If  perform, 
ance  of  the 
condition  of  a 
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within  the  county  of  Delaware,  to  be  surrendered  by  the  de* 
fendants  whenever  execution  should  be  issued  against  him* 
General  demurrer  to  both  pleas  and  joinders,  upon  which 
the  Court  below  gave  judgment  for  the  defendants. 

Xb  Manson^  for  the  plaintiff  in  error,  said  it  could  not  be 
pretended  that  the  second  plea  was  good.  A  readiness  to 
surrender  when  execution  should  issue,  cannot  be  considered 
a  performance. 

As  to  the  question  upon  this  declaration,  and  whether  it 
was  necessary  to  aver  that  execution  issue  in  proper  time 
to  enable  the  defendants  to  perform,  though  the  cases  in  this 
Court,  perhaps,  are  not  uniform,  yet  the  weight  of  authority, 
both  here  and  in  England,  is  decisive  that  where  one  stip- 
ulates for  the  act  of  a  third  person  it  must  be  literally  per« 
formed,  unless  prevented  by  the  act  of  Grod,  or  of  the  obligee 
himself.  This  was  held  in  Mounsey  v.  Drake^  (10  John. 
Kep.  27)  in  relation  to  a  bond  almost  word  for  word  like  the 
present.  The  condition  of  the  bond  there  was,  that  the  de- 
fendant should  pay  the  debt,  or  surrender  his  body  to  the  she- 
riff; and  though  he  offered  to  surrender  himself  to  the  sheriff 
in  due  time,  according  to  the  condition  of  the  bond*  an  actu- 
al surrender  was  held  necessary.  At  page  20,  of  that  volume, 
several  eases  are  cited  and  considered  by  the  Court,  and 
they  say  there  are  various  other  cases  to  the  same  point. 
The  Court  will  find  the  authorities  uniform  on  this  subject. 
(1  Saund.  215,  216,  n.  (2).  Bull.  N.  P.  164-5.  Co.  Litt. 
900,  a.  Reeve's  JDom.  Rcl.  113.  2  Mod.  304.  Ackerfy  v. 
Vemofif  Willes,  160.  Selw.  N.  P.  525,  526,  and  the  cases 
there  cited.  6  T.  R.  710,  720,  722,  per  Ld.  Kenyon,  Ch.  J. 
and  Lawrence  &  Grose,  Js.) 

According  to  these  authorities,  it  is  not  enough  that  Stock- 
ton did  all  in  his  power.  Nothing  is  an  excuse  for  the  non- 
performance, save  the  act  of  the  law,  the  act  of  God,  or  the 
act  of  the  obligee  himself.  Here  was  no  condition  prece- 
dent to  be  performed  by  the  obligee. 

[WooDWORTH,  J.  But  do  uot  the  terms  of  the  bond  im- 
ply, that  the  obligee  should  sue  out  his  execution,  so  as  to 
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•liable  the  defendants  to  surrender  f    If  this  be  so,  your  de-  'albart, 

elaration  is  bad  within  the  authorities  cited.     The  obligors  ^'^^  *®*^ 

were  prevented  in  their  performance,  by  the  omission  of  the  Rajmond 
obligee.] 


Monson  read  the  case  oiMountey  v.  Drake^  and  insisted 
that  the  same  objection  existed  in  that  case.  The  obligors 
might  have  paid  the  debt ;  and  they  can  no  more  excuse 
themselves  here,  for  the  want  of  an  execution,  than  in  that 
case. 

S.  Sherwoodf  contra,  said  fhis  case  could  not  be  distin- 
guished from  that  of  Tuitk  v.  Kip^  (19  John.  Kcp.  194)  upon 
which  latter  case  he  relied  as  being  conclusive  for  the  defen- 
dants in  error. 

Momon  said  that  case  went  upon  the  construction  to  be 
given  to  the  8th  section  of  the  act  extending  the  jurisdiction 
of  Justices  of  the  Peace.  (Sess.  41 ,  ch.  94.  Nothing  appears 
upon  this  record  that  the  bond  was  given  under  that  section. 
It  might  as  well  relate  to  any  other  Ck>urt,  and  the  case  oan« 
not  be  distinguished  from  Maunsey  v.  Drake. 

Curia.  We  think  differently.  In  Mounsey  v.  Drake^  the 
condition  was  general  to  surrender  to  the  sheriff.  Here  it 
is  to  surrender  in  execution.  No  one  could  sue  out  this  ex- 
ecution except  the  plaintiff*.  It  was,  therefore,  his  own  fault 
Ihat  the  surrender  did  not  take  place. 

Judgment  affirmed. 


Hinmaii. 


Raymond  against  Hnm an. 


The  ctgnas  ad  respondendum  was,  by  a  clerical  mistake,  Capiet  ad  re* 
tested  in  October  term,  1824,  at  Utica,  whereas  it  should  f^^!^^^ 

'  '  '  tested  by  mis. 

take  at  Utiea, 
whenitahould 

J.  A.  Spencer  moved  to  set  it  aside  as  irregular.  bimy,  iT" 

dabb. 


have  been  at  Albany,  where  the  Court  was  held. 


P.  Buggies  moved  to  amend. 
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ALBAifT,        Spencer  objected^  tliat  being  mesne  process,  it  was  not 
Fab.   1885.   anrtendable. 


y.  Curia,     The  objection  has  never  been  extended  to  the 

^y*«y-       place  of  teste  in  mesjie  process.     The  plaintifT  may  amend. 

Rule  accordingly. 


Hatbs  against  Batlet. 

•J^and^ff*  In  assumpsit,  the  cause  was  referred ;  and  the  referees  rc- 
ment  for  the  ported  in  favour  of  the  plaintiff,  852,52.  The  attorney  for 
the^remirt  ^{^^^  defendant  being  dissatisfied  with  the  report,  moved  to 
refereea  for  set  it  aside  upon  the  merits,  and  the  cause  was  placed  up- 
1^50,  the  on  the  calendar,  noticed  for  argument  at  several  terms, 
costs  of  oppo-  brought  to  a  hearing,  the  motion  denied,  and  judgment  ren* 
tion  to  set  a-  dcred  for  the  plaintiff  upon  the  rep>ort.  The  plaintiff's  at* 
side  the  refer-  torney  Doticed  the  costs  for  taxation,  charging  Common 
merits,  like  Pleas  costs  for  xdl  services,  &c.  except  those  which  related 
Sie*'  ^^^cauw  ^^  opposing  the  motion  to  set  aside  the  report,  for  which  he 
most  be  taxed  charged  at  the  rate  of  Supreme  Court  costs,  and  the  commis- 
pl^rS^y.  sioner  taxed  them  accordingly. 
They  are  the      A  motion  was  now  made,  in  behalf  of  the  defendant,  for  a 

eostsofanor-        ^  .  .,  , 

dinary     pro-  rc-taxation.  Upon  this  ground. 

ceeding  in  the 

"JTbdiSS      ^'  ^*»*»>fi'»  for  the  motion. 

in    the    final 

bill.  D.  Beecher  4*  J*  -^*  Spencer^  contra. 

Curia.  The  whole  of  these  proceedings,  upon  the  mo- 
tion, were  in  the  ordinary  course  of  the  cause,  and  properly 
included  in  the  final  bill,  among  the  general  costs,  like  the 
expenses  of  the  reference  and  the  other  usual  expenses  in 
the  course  of  the  suit.  They  all,  therefore,  stand  on  the 
same  footing  as  to  the  rate  at  which  they  should  be  taxed. 
The  whole  must  be  reduced  to  Common  Pleas  costs. 

Motion  granted. 
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ACBAlfT, 

Feb.  1895. 


IS 

uen- 


J«ekfon 

T. 

Jackson,  ex  dem.  Field,  against  Simclaul  SSnolalr. 

Thm  case  was  tried  June  12th,  1822,  and  a  verdict  taken  £.J^5j*^*J^ 
for  the  plaintiff*  by  consent,  subject  to  the  opinion  of  the  off,  niijeet  to 
Court  on  a  case,  to  be  turned  into  a  special  verdict  or  bill  of  J^J  ^"^""^ 
exceptions  by  either  party.  The  case,  as  made  and  set*  cw,  and  a 
tied,  contained  a  stipulation  to  this  effect.  It  was  argued  at  ^iJ^^^par. 
February  term,  1624,  and  decided  the  13th  day  of  Novem-  ty  may  turn  it 
ber,  in  the  same  year,  when  the  Court  gave  judgment  for  the  ^rdict  "IwWii 
plaintiff",  whose  attorney  perfected  judgment,  and  filed  his  ^^  exoepdoM, 
record  on  the  20th,  and  on  the  21st  of  the  same  month  issu-  niDJtwhom 
ed  a  writ  of  possession,  which  was  executed  immediately,  by  ^"^JSS* 
dispossessing  the  tenant  of  the  defendant,  and  putting  Field,  utled  to  a 
the  lessor  in  this  suit,  in  possession.  The  defendant's  tenant  JJ^^^^JJodw 
thereupon  agreed  to  become  the  tenant  of  Field,  at  the  same  the  atipalatioa 
rent  upon  which  he  had  before  held  of  the  defendant.  The  ^^  ™m^  |^ 
affidavit  of  the  defendant's  attorney  stated  that  be  intended  verdict  orUll. 
to  bring  error ;  but  owing  to  unavoidable  delay  in  obtain*  whoMftUur 
ing  from  the  plaintiff's  attorney  the  documentary  evidence  ^^  ^"^Sm«S! 
exhibited  by  the  plaintiff  upon  trial,  the  defendant's  attor-  should,  at 
niey  had  not  had  sufficient  time  to  finish  the  bill  of  excep-  {^"^l^JI^f  ^ 
tions.    On  these  facts,  the    oppouta 

party,        and 

/•  PlaU^  for  the  defendant,  moved  that  the  writ  of  po«-  JJJj*  uJ^Tfolr 
sessiooy  and  all  subsequent  proceedings,  be  set  aside  for  ir-  him  to  mako 

regularity,  and  that  a  writ  of  restitution  issue.  or  should  ap- 

ply    to     too 

A.  Spencer,  contra,  admitted  that  the  plaintiff's  attorney  ^  ^^^J,^ 

had  been  somewhat  precipitate,  but  insisted  that  he  was  reg-  &c. 

ular,  notMfiths landing  the  stipulation.    He  said  this  was  in 

the  alternative  that  tb6  case  might  be  changed  into  a  bill  of 

exceptions  or  special  verdict ;  and  ne  election  was  made  by 

the  plaintiff's  attorney  between  the  two.     The  Court  may 

relieve,  but  it  should  be  on  terms.     The  defendant  should 

be  required  to  give  bail  in  error,  and  perhaps  to  pay  the 

costs. 


M  CASES  IN  THE  SUPREME  COURT. 

AUAHT,  [WooDwoRTH^  J.  It  caoiiot  be  that  the  plaintiff Vattor^ 
Fe^  18CS.  jjgy  ^^  warrantable  in  this  hasty  proceeding.  Here  was  a 
decision  pronounced  at  the  last  moment  of  the  term ;  and  the 
plaintiff  should  have  taken  no  step,  till  the  defendant  had  a 
fair  opportunity  to  make  his  election  between  a  verdict  and  a 
bill  of  exceptions,  and  procure  the  verdict  or  bill  to  be  settled. 
An  application  to  the  Court  frequently  becomes  necessary  to 
this  end.  There  is,  I  believe,  no  settled  course,  in  practice, 
which  this  matter  should  take,  as  to  time  or  manner ;  but  it  b 
clear,  that  the  party  ought  not  to  be  precluded  all  benefit  from 
his  stipulation,  by  the  unreasonable  haste  of  his  adversary. 
He  must,  in  some  fair  and  equitable  way,  have  the  benefit 
of  it 

SvTHKRLAHD,  J.  Here  has  been  great  haste,  but  still  I  do 
not  think  we  ought  to  relieve  the  party,  unless  he  now  elect 
whether  he  will  have  a  verdict  or  bill  of  exceptions,  and  show 
a  bona  fide  intention  to  prosecute  a  writ  of  error.] 

PlaU*  The  attorney  swears  to  that  intention.  As  I  un- 
derstand the  practice,  this  stipulation  is  itself  a  stay  of  all 
proceedings,  at  least,  for  a  reasonable  time  after  the  deci* 
sion.     We  elect  to  proceed  by  bill  of  exceptions. 

[WooDWORTH,  J.  I  have  no  doubt  the  issuing  a  writ  of 
possession  was  irregular.  I  remember  a  case  in  which  I  was 
counsel,  wherein  it  was  held  that  the  plaintiff  was  bound  by 
this  stipulation  to  wait  a  reasonable  time,  at  least,  or  to  ap- 
ply to  the  Court  for  leave  to  proceed  notwithstanding  the 
stipulation. 

Savaob,  Ch.  J.  There  can  be  no  doubt  that  we  ought 
to  set  aside  this  writ  of  possession ;  but  we  will  think  far- 
ther upon  the  question  as  to  the  terms,  if  any,  upon  whiofa 
this  should  be  done,  and  the  ulterior  relief  to  be  given.] 

At  another  day, 

WooDwoRTH,  J.  said  that  the  Court,  on  conferring  upon 
this  motion,  held  the  proceedings  after  judgment  to  be  alto- 
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gcther  irregular.  There  is  no  settled  course  of  practice  on 
this  subject ;  but  the  party  against  whom  the  judgment  is 
rendered  should,  at  least,  have  fair  notice,  and  a  reasonable 
chance  to  "make  an  election,  or  the  Court  should  be  moved 
in  relation  to  the  matter,  before  the  execution  is  proceeded 
upon.  The  execution  must  be  set  aside,  and  a  writ  of  resti- 
tution issue,  with  costs,  on  the  defendant's  stipulating  to 
bring  no  action  for  the  trespass.  The  defendant's  attorney 
may  take  20  days,  within  which  to  make  and  serve  a  bill  of 
exceptions ;  and,  moreover,  the  lessor  of  the  plaintiff  must 
pay  to  the  defendant  the  rent  which  the  former  may  have  re- 
ceived of  the  tenant. 


ALBANY, 

Feb.  1825. 

AtkinBon 

▼. 
HolGombt 


Rule  accordingly. 


ATKOfsoN  against  Holcomb. 

In  replevin,  /.  Piatt  moved  to  change  the  venue  from 
the  county  of  Monroe  to  the  county  of  Rensselaer  on  the 
ground  that  the  defendant  had  25  witnesses  living  in  the 
latter  county. 

&  M.  Hopkins^  contra,  read  an  affidavit  that  the  cause 
of  action  arose  in  Monroe,  and  insisted  that  replevin  was  a 
local  action.  The  place  is  material  and  traversable.  (2 
Chit  PI.  364,  note  (c)  and  (e)  Gilb.  Repl.  125,  (a).  Even 
on  a  plea  of  non  cepit^  the  place  is  considered  material,  (1 
Saund.  Rep.  347,  n.  (1);  and  if  the  plaintiff  is  driven  to  lay 
his  venue  in  Rensselaer,  the  cause  of  action  having  in  fact 
arisen  in  Monroe,  he  must  be  non-suited  at  the  trial. 

At  any  rate,  the  action  being  for  a  tort,  the  plaintiff  may 
retain  his  venue  by  stipulating  to  give  material  evidence,  aris- 
ing in  the  county  of  Monroe.  (Serially  v.  Wells^  1  Cowen's 
Rep.  196.  Rots  v.  Lown^  8  John.  Rep.  354.  Duryee  v. 
OrcuU,  9  id.  248.) 


RapIeTin  ii 
alocalaetion; 
and,  in  gener- 
al, the  Tenne 
will  not  be 
changed  from 
the  county 
where  the 
cause  of  action 
arose. 

Whether 
there  be  any 
eze«fption  to 
this  rale,  as 
where  the  ac 
tion  is  in  na« 
tnre  of  an  or- 
dinary action 
of  trespass  <2s 
honia  atjHtria* 
tU  ?  Qnere. 

If  this  be  an 
exception,  yet 
the  plaintiff 
may  retain  his 
yenne  npon 
the  nsual  stip. 
nlation. 


(a)  This  is  p.  157-8  of  the  34  Lond.  ed. 

Vol-  IV.  7 


'V. 
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Feb.  1825. 

AtkinBon 

T. 

Iloicomb. 


PUUtf  in  reply.  Where  replevin  is  to  reclaim  chattels 
distrained  for  rent,  or  cattle  distrained  damage  feasant^  it  is» 
to  be  sure,  a  local  action,  because  it  relates  immediately  to 
lands,  like  trespass  quare  clausum  fregiU  The  authorities 
cited  on  the  other  side  prove  this,  and  nothing  more.  The 
plaintiff  does  not  show  this  action  to  be  for  any  cause  relat- 
ing to  land.  It  is  an  appropriate  remedy  to  recover  chattels 
tortiously  taken  by  one  private  person  from  another,  and 
may  be  substituted  for  trespass  de  bonis  asportaiis,  where  the 
owner  choses  to  have  the  specific  chattel,  instead  of  dama- 
ges. For  aught  that  appears,  it  is  no  more  local  than  any 
action  of  trespass  de  bonis  asportatis. 

Per  Curiam.  The  only  difference  which  the  determina- 
tion of  this  motion  can  make  in  the  rights  of  the  plaintiff, 
lies  between  considering  the  action  in  nature  of  a  trespass  dis 
bonis  asportatis,  and  properly  an  action  of  replevin.  In  the 
former  case,  he  may  retain  his  venue  upon  the  usual  stipu- 
lation— in  the  latter  it  cannot  be  changed,  in  any  view  upon 
the  facts  disclosed,  because  it  is  in  its  nature  local.  It  is 
true,  that  replevin  lies  for  a  trespass  de  bonis  asportatiSf  or 
for  a  wrongful  distress  either  for  rent  or  damage  feasant  In 
genera],  however,  it  is  a  local  action,  the  place  being  mate- 
rial and  traverseable  ;  and  we  have  looked  into  all  the  au- 
thorities upon  the  question,  to  see  if  there  be  any  exception. 
We  find  none ;  and  without  saying  whether  it  might  not 
stand  on  the  same  footing  as  an  action  of  trespass  de  bonis 
asportatiSf  where  it  appeared,  upon  the  motion  to  have  been 
brought  lor  that  cause,  we  deem  it  our  duty  to  treat  it  as, 
prima  facie,  local.  Where  nothing  appears,  therefore,  of  the 
particular  nature  and  object  of  the  action,  as  in[this  case, 
but  merely  that  it  is  an  action  of  replevin,  we  hold  it  within 
the  general  rule ;  and  the  motion  must,  therefore,  be  denied. 


Motion  denied. 
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Tucker  and  others  against  Ladd  and  Ladd. 

B.  F.  BcixBR,  for  the  plaintiffs,  moved  to  strike  out  the  The  court  win 
second  plea  of  the  defendant.  It  was  a  plea  of  set  off;  and  pi^***oii  th* 
he  read  affidavits  shewing  that  it  was  false  and  unfounded  ppond  of  iu 
in  point  of  fact ;  and  he  also  insisted,  that  a  set  off  can  not  ^naiao  &p. 
be  pleaded  under  the  statute  of  this  state.  (Abap  v.  Caines^  KJdidirtfidl' 
10  John.  Rep.  396.  Caines  v.  Brisban,  13  id.  9.)  The  de-  to  draw  tho 
fendants  had  also  given  notice  of  setting  off  the  same  mat-  j^^J^f^JJJ^ 
ters  stated  in  the  plea.  He  cited  Steward  v.  Hotchkiss,  (2  cial  plAadbng 
Cowen's  Rep.  634)  Richmond  v.  Tallmadge,  (16  John.  Rep.  ^mSomithi 
312,  per  Kent,  Chancellor)  and  1  Archb.  Pr.  121.  right8,andnoi 

'^  thenif  the  de- 

fendant fwear 


H.  BkekeTf  contra,  proposed  to  read  an  affidavit  of  one  of  that  he 
the  defendants,  taken  before  a  notary  public,  at  Portsmouth,  ^toproreitl 
in  the  state  of  New-Hampshire,  attested  by  his  hand  and  seal  "^^^^^  *** 
of  office,  the  deponent  residing  in  that  state.  notary  imhlie 

ofiVew.Hamp 
■hire   allowed 

Butler,  objected  to  this ;  but,  to  be  read. 

Per  Curiam.  We  have  been  in  the  habit  of  receiving  af- 
fidavits thus  taken,  under  such  circumstances,  (a) 

Bleecker  then  read  the  affidavit,  which  stated  that  the  de- 
fendant expected  to  be  able  to  prove  all  the  material  allega- 
tions in  the  special  plea. 

Curia.  We  do  not  interfere  to  set  aside  a  plea  merely  on 
the  ground  of  its  falsity,  unless  it  be  also  apparent  that  it  is 
intended  to  entrap  the  plaintiff;  being  of  a  doubtful  charac- 
ter, and  calling  for  a  course  of  special  pleading,  which  may 
compromit  his  rights.  We  said  no  more  in  Steward  v.  Hotch- 
kiss.  In  this  case,  if,  as  insisted,  the  plea  is  plainly  defective, 
the  plaintiffs  might  have  demurred.    But  it  is  enough  that 


(a)  Vid.  1  Dunl.  Pr.  106. 312, 313,  and  the  cases  there  cited. 
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the  defendant  swears  be  expects  to  be  able  to  prove  bis  plea. 
The  motion  must  be  denied  with  costs- 
Rule  accordingly.(6) 

(h)  Sinco  the  deciuon  in  RiekUy  y.  Proone,  (1  B.  &  C.  386)  which  1  in* 
■erted  m  a  note  to  Steward  y.  HoUhkist^  (3  Cowen's  Rep.  637)  both  the 
Common  Pleaa  and  King's  Bench  of  £2ngland  haye  brought  their  practice  «f 
setting  aside  false  pleas  on  motion,  within  the  qoalifioalion  which  this  Court 
haye  acted  npon  in  the  only  two  reported  cases  going  to  the  q;iiostioa ;  yiz. 
Steward  y.  Hotehkist  and  the  present  case. 

Young  Y.  Oadderer,  (M,  T.  1833, 1  Bing.  380)  was  an  action  on  a  biUof 
exchange,  to  which  the  defendants  pleaded  a  judgment  recoyeredfor  tho 
same  debt. 


PeUf  Seijt.  upon  an  affidayit  which  showed  that  this  plea  was  not  resort- 
ed to  tiU  the  35th  of  Noyember,  after  the  defendant  had  succeeded  in  gain, 
ing  time  and  deluding  the  plaintiff  during  the  preceding  part  of  the  term 
by  repeated  pronuses  to  pay,  moyed  that  the  plaintiff  might  be  at  liberty 
to  set  aside  this,  as  a  sham  plea,  and  sign  judgment.  He  referred  to  Rick' 
ley  y.  Proone,  (1  B.  &  C.  386)  where  to  an  action  of  use  and  occupation, 
the  defendant  haying  pleaded  the  deliyery  of  a  ton  of  Riga  hemp  in  satis* 
fiiction,  the  Court  permitted  the  plaintiff  to  sign  judgment ;  no  longer  re- 
quiring  for  the  ground  of  interference,  as  in  Barclay  y.  Oodslake,  (3  B.  &  A, 
199)  that  the  plea  should  be  so  far  ingenious  as  to  occasion  perplexity  and 
expense  to  the  plaintiff. 

Park,  J.  There  is  no  ground  for  our  interference  in  the  present  case.  Thm 
principal  which  has  generally  been  acted  upon  in  the  Court  of  King's  Bench 
IS,  that  if  the  plea,  being  false,  be  also  such  as  to  demand  different  modes  of 
trial,  or  so  ingenious  as  to  occasion  perplexity  and  expense  to  the  plaintiff^ 
the  Court  will  allow  him  to  sign  judgment.  The  first  ease  on  the  subject 
was  SolomonM  y.  Xyon,  (1  East,  369)  where  the  Court  permitted  the  plain, 
tiff  to  amend  without  payment  of  costs,  because  the  defendant  had  pleaded 
a  sham  plea ;  and  with  a  yiew  to  discountenance  such  practioa.  In  Tkomaa 
y.  Vandermoolen,  (3  B.  &  A.  197)  where  the  defendant  had  ftfatly  plead- 
ed payment,  and  a  judgment  recoyered,  the  Court  perndttBd  th«  plaintiff 
to  sign  judgment,  because  issues  had  been  raised  which  required  diilferent 
modes  of  trial,  and  imposed  on  the  plaintiff  an  improper  difficulty ;  and  in 
Bartley  y.  Oodelake,  where  the  defendant  pleaded,  that  in  satisfaction  of 
tho  plaintiff's  claim  he  endorsed  to  him  a  bill  of  exchange,  and  had  ^assign- 
ed  an  Irish  Judgment ;  the  Court  said,  •'  This  being  an  ingenious  plea* 
which  the  plaintiff's  attorney  could  not  be  expected  to  understand,  would  pot 
him  to  the  necessity  of  consulting  counsel,  and  thereby  occasion  delay  and 
expensa."  In  the  present  case  only  one  issue  has  been  raised ;  the  plea  is 
one  of  the  most  usual ;  and  the  affidayit  in  support  of  the  rule  does  not  al- 
lege, as  it  ought  to  haye  done,  (Bone«y.Pttr<er,3  B.  &  A.  777)  that  the 
plea  is  false. 

Rnle  refused. 
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On  the  fbUowing  diy,  Park,  J.  referred  to  Mernmgt^n  t.  Beehet^  (9  B.  4&      ALBANTy 

G.  81)  as  oonfirmotory  of  the  Tiew  the  Court  had  entertained  with  reepect  to      Feb.  1835. 

the  practice  in  the  Court  of  King's  Bench.  k^->^^^ 

Ez  parte 
Chamberiain 


Chaxdlbr  against  Brxcknxll. 

E.  GsiFFBir  moved  to  set  aside  the  aqnas  ad  respondendum^  r^tf^nJn^ 
tested  the  30th  October,  1826,  returnable  the  3d  Monday  of  ^"H^^^ 
February  next,  on  the  ground  that  it  was  tested  out  of  term,  take,  set  aode 
no  term  of  October,  1825,  having  passed.  ^^»,  eU^I 

ting,  on  pay* 

P.  GridJey^  contra,  moved  to  amend ;  and  he  read  an  af-  "^^K®"??^ 
fidavit  showing  that  the  wrong  test  arose  from  a  clerical  ue  an  action 
mistake.  ^,  ^^  j«^ 

pneonment 
which  he  had 

Curia.  We  have  never  gone  so  far  as  to  allow  an  amend-  brooght  a. 
ment  of  mesne  process  against  the  body,  where  it  is  tested  |J^[^^^  *^ 
out  of  term.  Let  the  capias  be  set  aside,  on  the  defendant's  Mesne  fro. 
stipulating  not  to  bring  an  action  of  false  imprisonment.         ^bodytMted 

oat  of  term  ie 

Orifen.    An  action  is  already  brought  ^^    amenda- 

ble. 

Curia.    Then  you  must  discontinue  it,  on  payment  of  the 
costs  of  your  action. 

Rule  accordingly. 


Ez  parte  CHAMBsiiLAnr. 

Motion  for  a  mandamus  to  the  Justices  of  the  General  witnesMs  for 
Sessions  of  the  Peace  of  the  county  of  Oneida,  command-  ^  defendant, 
ing  them  to  attach  and  punish  John  Garter,  for  non-attend-  tkm  fwai]^ 
ance  in  that  Court  as  a  witness.    Chamberlain  had  been  in-  ^!T?!??'',*r 

not   Doand  to 
attend  the  trial 


nnlees  their  fees  are  paid  as  in  ciril  cases ;  otherwise  as  to  proseootions  for  felony. 

This  court  will  not  ^prant  a  mandamus  to  compel  an  inferior  court  to  punish  a  man  for 
contempt,  unless  the  ciril  rijghts  of  an  individual  are  implicated  in  the  proceeding.  ^^ 

When  this  is  ncithe  eaae,  every  court  most  be  the  judge  whether  a  contempt  has  " 
committed  against  it. 
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ALBAHYy     dieted  for  an  assault  and  battery,  which  was  tried  at  the  Feb* 
Feb.  1825.    niary  term  of  that  Court,  1825.     He  subpoenaed  Garter  to 
Ex  parte      attend  as  a  witness  in  the  behalf;  he  neglected  to  appear. 
Chamberlain,  and  was  attached ;  but  was  discharged  by  the  Court,  upon  his 
answering,  to  the  interrogatories,  that  no  fees  had  been  ten- 
dered to  him. 

Against  the  motion,  the  2  R.  L.  29,  which  prescribes  the 
fees  of  witnesses,  and  the  1  R..L.  524,  s.  20,  which  makes  it 
obligatory  on  witnesses  to  attend,  upon  being  subpcenaed, 
and  paid  for  travel  to  and  from  Court,  and  one  day's  attend- 
ance, were  cited ;  also  1  Cb.  C.  L.  Phil.  ed.  613.  But  it 
was  replied,  that  these  apply  to  civil  causes  only ;  that  the 
statute,  (1  R.  L.  497,  s.  12)  provides,  that  all  persons  charged 
with  crimes  shall  be  entitled  to  have  counsel,  and  campuUary 
process  to  compel  the  attendance  of  witnesses ;  that  this 
wholesome  provision  of  the  law  would  be  virtually  denied  the 
person  charged  with  a  crime,  and  confined  in  gaol,  without 
friends  or  money,  should  the  doctrine  acted  upon  by  the  Court 
below  prevail. 

JB.  Allen  4*  J*  A.  Spencer^  for  the  motion. 

H.  DeniOf  contra. 

Cur.  adv.  vuli. 

At  a  subsequent  day. 

The  Court  said  they  had  looked  into  this  subject,  and 
thought  the  distinction  lay  between  misdemeanor  and  felony ; 
that  in  the  former  case  the  defendant  must  tender  his  wit- 
nesses their  fees,  as  in  civil  cases  ;  but  that  in  prosecutions 
for  felonies  they  were  compelable  to  attend  without  fees. 
They  should  have  denied  this  motion  at  once,  on  the  ground 
that  it  sought  for  a  mandamus  to  compel  an  inferior  Court  to 
punish  for  a  contempt,  had  the  matter  rested  there  ;  for  eve- 
ry Court  must  be  the  sole  judge  whether  a  contempt  has  been 
committed  against  it  or  not ;  but  as  the  private  rights  of  an 
individual  were  also  implicated,  they  had  for  that  reason 

looked  into  the  merits. 

Motion  denied. 
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Pardsb  against  Reid  and  Asmold. 

The  capias  ad  respondendum  was  returned  the  1st  day  of  The^aintiff's 
last  October  term ;  the  declaration  was  filed  ds  bene  esse,  and  f"!*^*^"°^ 

'  '  boand  to    le- 


role  to  plead  entered,  and  notice  thereof  affixed  in  the  Clerk*8  gurdthe  eiing 
office,  on  the  10th  of  Nov.  1824 ;  and  on  the  10th  of  Decern-  piJST^^nSi 
ber  thereafter,  common  bail  was  filed,  and  a  default  entered.  hshaTe  notioa 


But  on  the  6th  of  December,  a  special  bail  piece  had  been  ^Jl^'btil  be 
filed  by  the  defendant,  notice  whereof  was  afterwards  given,  »cto^y  «# 
but  not  till  the  20th  of  December,  and  after  the  default  had  Uoe,  Uie  fiih.y 
been  entered.  common  "uj 

and   entry  of 
"^jr  m   n  *  dcfiuilt,  after 

ill.  T.  Reynolds,  for  the  defendant,  moved  to  set  aside  the  the  ofdlnaiy 
default  as  irregular,  it  having  been  entered  before  the  four  ^JJ^"^!i^ 
full  days  had  expired  after  filing  special  bail.  He  cited  1  R.  the  4  daya  af. 
L.  324,  s.  5,  and  Lispenard  v.  Baker,  (6  John.  Rep.  323.)       SfiST^**^ 

S.  A.  Foot,  contra. 

Curia.  The  plaintiff's  attorney  was  not  bound  at  his  peril 
to  know  whether  special  bail  was  in.  To  require  this,  would 
drive  him  to  a  search  in  all  our  Clerk's  offices.  Special  bail 
is  not  regularly  in,  until  notice  is  given  to  the  plaintifi^'s  at- 
torney. This  case  as  if  no  special  bail  piece  had  been  filed ; 
and  double  the  time  for  putting  in  special  bail  having  elaps- 
ed, the  filing  common  bail  and  entry  of  the  default  were  reg- 
ular.   The  motion  must  be  denied. 

Motion  denied. 


Jackson,  ex  dem.  Davis  and  another,,  against  Browvson. 

M.  T.  Rbynolds,  moved  for  judgment  as  in  case  of  non-     ^  ^^^  ^^ 
suit,  upon  a  notice  of  motion  which  was  thus :  '*  TaJke  no*  the  next  term, 

generally,     ia 
sofficient,  and 


<        s 


ifU  adddlparliealit  diffiirilHt  motion  which  ia  eeveral  iimea  forward,  this  may  be  rejeot. 
ed  as  aurpluaaee. 
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Ayn. 
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tice,  that  I  shall  move  this  honorable  Court,  at  the  next  term 
thereof,  to  be  holden  at  the  capitol  in  the  city  of  Albany^  on 
Vie  Sd Monday  in  October  next**  &c.  The  notice  was  da- 
ted the  28th  of  January,  18259  and  served  in  season  for  this 
term. 

A.  Conkling^  contra,  objected,  that  from  the  terms  of  the 
notice,  the  time  for  making  the  motion  would  not  arrive  till 
October  term  next. 

Curia.  It  is  impossible  that  the  plaintiff's  attorney  could 
have  been  misled  by  this  notice.  It  is  first  general  for  the 
next  term  after  its  date  and  service.  The  words,  **onthe 
third  Monday  of  October  next/*  must  be  rejected  as  sur- 
plusage. 

ConUing  thereupon  stipulated. 


m  wtoopiKMe  claratioiv  which  consisted  of  two  special  counts  only,  upon 
— fir^^    "    *^  agreement.    The  declaration  recited,  that  the  plaintiff 


Shaw  against  Ayrs,  impleaded  with  Ay&s. 
Manner  oi      ^*  ^  ^"'  moved  for  a  reference  on  the  usual  aflidavit* 

•hewini^   how 

J^«**jJJ^    ®^      W.  M.  Oliver^  contra,  produced  a  sworn  copy  of  the  de- 

»ODpo0e  '  ^- 

tor, a 

being  possessed  of  certain  goods  and  notes  belonging  to  one 
Stoddard,  who  owed  the  plaintiff,  he,  at  the  request  of  the 
defendants,  promised  to  deliver  the  goods  to  them  ;  in  con- 
sideration of  which  premises  the  defendants  promised  to  re- 
ceive the  goods  and  notes,  and  pay  the  plaintiff  the  demands 
which  he  then  had,  or  should  thereafter  have  against  Stod- 
dard, provided  that  the  plaintiff  should  purchase  no  demands 
against  Stoddard  after  the  29th  of  December,  1828.  The 
declaration  averred,  that  the  plaintiff  had  always  been  ready 
to  deliver  the  goods  and  notes. 

It  appeared  from  the  second  count  of  the  declaration,  as 
well  as  by  an  affidavit  produced  by  Mr*  Oliver,  thJBit  this 
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agreement  was  in  writing,  setting  forth  (he  consideration  as    albavt, 
it  was  stated  in  the  declaration,  and  signed  by  the  defend-      ,^!v-^/' 
ants  only.     The  affidavit  of  one  of  the  defendants  also  sta-       BiMell 
ted  that  a  question  of  law  would  arise,  viz.  whether  the     Hopkiw. 
plaintifTcould  recover  without  an  actual  delivery  of  thegoodsT 
this  being,  as  would  be  contended,  a  condition  precedent  upon 
the  agreement  which  would  be  proved,  (though  not  perhaps 
distinctly  appearing  to  be  such  upon  the  face  of  the  declara- 
tion ;)  and  this,  especially,  as  the  agreement  was  executed  by 
the  defendants  only. 

Curia.  Here  is  no  averment  of  delivery,  or  of  an  offer  to 
deliver  the  goods  and  notes  ;  and  a  question  of  law  may  very 
well  arise  upon  the  proof,  whether  the  contract  in  question 
was  such  as  to  bind  the  defendants,  without  any  farther  act  or 
consideration  that  a  mere  promise  to  deliver  the  goods.  It 
is  sworn  that  this  question  will  arise,  and  the  manner  in  which 
it  may  arise  sufficiently  appears  from  the  declaration  and  af- 
fidavit. 

Motion  denied. 


BissELL  ogaiTist  Hopkins. 

On  error  from  the  Livingston  C.  P.  The  action  below  On  yefdlBt 
was  trover,  by  Hopkins  against  Bissell.  Verdict  and  judg-  fot^£^ESSt 
ment  for  the  plaintiff,  upon  which  Bissell  brought  error  to  this  «  ^^JJTlJJ; 
Court,  where  the  judgment  was  affirmed.  (3  Cowcn,  166,  S.  mentor tfirm. 
C.)  Bail  in  error  having  been  put  in,  and  the  execution  stay-  ^|;;„J^  ^ 
ed,  the  question  was  now  submitted  to  the  Court,  whether  the  ror  hit  both 
defendant  in  error  should  have  not  only  his  double  costs,  but  SetoerfSS 
also  interest  from  the  time  of  the  rendition  of  the  judgment  jndfinei^  bo- 
below  till  its  affirmance  here.  donUo   eoeti^ 

the  ozoooAioB 

O.  Hastings^  for  the  plaintiff  in  error.  d^^dwS 

writ  fnttncfi* 
In   trofor, 
the  plaintiff  may  recover  interest  on  the  yalao  of  the  goods  from  the  time  of  the  eoBTer* 
sion. 

Vol.  IV.  8 
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Humphrey 
GoUleyoQ. 


F.  Ttacy^  contra* 

Cwria.  The  defendant  in  error  is  entitled  to  both  interevt 
and  double  costs.  (2  Cowen's  Rep.  579.  Stone  v.  Bwri^  3  Cow- 
en's  Hep  379.)  The  only  objection  which  is  made  to  allowing 
interest,  is,  that  as  the  action  below  was  for  a  tort,  no  inte- 
rest could  be  recovered  there ;  and  such  is  the  general  rule. 
(Cfelston  V.  Hot/t,  13  John.  Rep.  590.)  But  this  was  an  ac- 
tion of  trover,  in  which  interest  is  recoverable  upon  the  value 
of  the  goods  from  the  time  of  the  conversion. 

Rule  accordingly. 


Humphrey  &  Humfhrey  against  Cottleyou. 

Practice  op.  This  was  an  action  of  trover.  June  2d,  1824,  an  order 
2*J?2J"^^^  was  made  by  the  Hon.  J.  T.  Irving,  first  Judge,  &c.  requi- 
puticnlarB.  ring  the  plaintiffs  to  shew  cause  before  him  at  his  office,  at 
undeV  ^i  ^®  C^^y  Hall,  N.  York,  on  the  10th,  why  they  should  not  de- 
order  for  a  bill  Hver  to  the  defendant,  or  his  attorney,  an  ar^count  in  writing 
maJt  Btato  of  ^^e  particulars  of  the  plaintiff's  demand.  This  order  was 
the  time  when  served  on  the  agent  of  the  plaintiff's  attorney,  but  did  not 
hia  demand  reach  him  till  the  12th.  On  the  10th,  the  order  was  made 
mneh  nu^^  absolute,  that  the  plaintiff's  deliver  a  bill  of  particulars  to  the 
laritj  aa  po«i-  defendant  or  his  attorney ;  and  that  in  the  mean  time  all 
Mt  g^  ^e  pr<><5oedings  on  the  part  of  the  plaintifis  be  stayed.  This  or- 
daj,  he  ahonld  der  being  duly  served,  the  plaintiff's  attorney  delivered  a 


the 


month,   ywtf,  "^^''^  which,  after  the  title  of  the  cause,  ran  thus ;  "  And  the 
'^  said  plaintiffs,  in  pursuance  of  an  order  of  the  Hon.  John.  T. 

Irving,  deliver  the  following  account  and  particulars  for 
which  this  suit  is  brought,  that  is  to  say :  for  2  sticks  of  tim>- 
ber  24  inches  square,  70  or  80  feet  long,  100  sticks  of  round 
hemlock  and  pine  timber  called  dock  sticks,"  &c.,  proceed- 
ing in  this  form,  without  giving  dates,  or  mentioning  any 
time,  within  which  the  plaintiffs'  claims  for  the  several  items 
arose.  On  the  26th  July,  the  Judge  made  an  order  for  a 
Ijyirtlier  bill  of  particulars,  requiring  the  plaintiffs  to  state  the 
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precise  date  and  times  when  the  several  articles  specified  in 
the  declaration  came  to  the  defendant's  possession,  or  were 
converted  by  him.  After  this,  the  defendant's  attorney 
made  an  affidavit  that  he  had  conferred  with  his  clients,  and 
from  the  facts  he  had  gathered  from  them,  and  by  a  conver- 
sation with  the  witnesses,  he  could  not  comply  with  the  last 
order,  so  far  as  to  give  the  precise  dates  and  times  when  the 
articles  specified  in  the  declaration  came  to  the  defendant's 
bands  or  were  converted  to  his  use.  Upon  this  aflidavit  and 
the  above  facts, 

A  motion  was  now  made  to  set  aside  the  second  order  of 
the  Judge.  On  the  part  of  the  defendant  an  affidavit  was 
read  to  show  that  a  statement  of  the  time  was  necessary  to 
enable  him  to  prepare  for  his  defence. 


1  Carter,  for  the  motion. 


King  4*  RandaU,  contra. 

Curia.  In  a  bill  of  particulars,  the  date  of  the  items 
should  always  be  given  with  as  much  particularity  as  possi* 
blc.  If  the  precise  day  cannot  be  stated,  the  month  or  year 
probably  can.  This  is  a  matter  in  relation  to  which  the 
Judge  who  grants  the  order  must  exercise  a  sound  discre- 
tion on  hearing  both  parties,  under  all  the  circumstances  of 
the  case.    The  motion  must  be  denied. 

Motion  denied. 


ALBAirr, 

Feb.  1835. 


Packard  and  others  against  Hill. 

A  regular  default  for  want  of  a  plea  having  been  taken,  ^  ^^Si^iJ 
the  defendant's  attorney  procured  an  affidavit  of  merits  to  firalt,  Uie  d»- 
be  made  by  the  special  bail,  the  defendant  being  absent  from  ^  afil^^t^ 
state,  and  he  himself  made  an  affidavit  accounting  for  the  de-  merita,  which 
&ult,  which  papers  he  exhibited  to  the  plaintiffs'  attorney,  ^^  pi^i^iflr** 

attornsj,  with 
an  alSdayit  showio^  a  clear  right  to  set  it  aside  on  terms ;  and  offen  to  plead  and  to  pay  aO 
eoata,  &c.  if  the  plaintiff  *■  attorney  refuse  to  comply  with  such  offer,  it  seems,  this  eonrt  will 
not  allow  him  costs,  on  his  coming  here  to  oppose  the  motion  to  set  aside  the  default,  beyond 
what  were  offered ;  otherwise,  where  there  are  special  circumstanoes,  leaving  it  doaotfhl 
vhether  the  court  would  set  aside  the  default  upon  the  papers  shown  to  the  attorney. 


»»     t 
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offering  to  pay  the  costs  of  the  default,  and  take  short  notice 
of  trial,  so  that  no  time  should  be  lost ;  on  these  facts, 

A  motion  was  now  made  to  set  aside  the  default,  which 
waa  opposed  j  and  it  was  contended  in  behalf  of  the  defend- 
ant, that  he  should  take  his  motion  without  paying  the  costs 
of  opposing,  or  of  any  step  on  the  part  of  the  plaintiffs  since 
the  ofler  made. 

A.  S.  CfarTf  for  the  motion. 

H,  D.  Sedgwick,  contra. 

Curia.  In  an  ordinary  case  of  an  affidavit  of  merits,  and 
an  application  and  offersr  like  these  to  the  plaintiff's  attor^ 
Bey,  we  should  doubtless  grant  a  motion  to  set  aside  a  de- 
fault  without  costs  subsequent  to  the  offer ;  but  this  is  not 
that  case.  The  affidavit  of  merits  is  not  made  by  the 
defendant ;  and  there  are  some  other  circumstances  which 
perhaps  required  the  plaintiff's  attorney,  out  of  a  just  regard 
to  the  rights  of  his  clients,  to  meet  this  motion  here.  Under 
the  circumstances,  the  usual  terms  must  be  imposed,  which 
are  payment  of  all  costs  including  those  of  opposing  this  mo* 
tion.  The  defendant  must  also  plead  issuably,  instunter^ 
and  take  4  days  notice  of  trial,  for  the  circuit  now  sitting  in 
the  city  of  New- York. 

Rule  accordingly. 


May  against  Richardson  and  others. 

On  an  order  O5  the  30th  September  last,  an  order  for  a  bill  of  partica- 
tieoian  'bel  ^^^^  ^^^  made  absolute  against  the  plaintiff  upon  a  regular 
oomii^iifaMl.  order  to  show  cause,  and  served  on  the  agent  of  the  plaintiff's 
ptaiJS;    the  attorney  on  the  9th  October. 

^^J^^      A  motion  was  now  made  for  judgment  of  non-pros  ;  and 
that  the  plain,  that  the  plaintiff  pay  the  costs  of  this  motion. 

tfff  ftinuah  &        *   fY 

bin  in  ao  many      /.  8.  Tdllmadge,  for  the  motion. 

daya  and  pay 

t^:f^     A.  C.  Paige,  contra. 

judgment     of 
non-proa  be  entered. 
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Curia.  Upon  an  order  for  a  bill  of  particulars  absolute  albany, 
against  the  plaintiff,  the  defendant  moves  this  Court,  who  ^•**"  ^®^- 
make  a  rule  for  judgment  of  non  proSy  nisi.  As  the  party 
disobeying  the  order  is  in  fault,  it  is  reasonable  that  he  should 
pay  the  costs  of  the  motion.  In  this  case,  let  the  plaintiff  de- 
liver a  bill  in  20  days,  and  pay  the  costs  of  this  motion  or 
judgment  of  non  pros  may  be  entered. 

Rule  accordingly. 


Hepburn  against  Hoaq  &  Hepburn.  Whether  a 

set  off  be  ad" 

Debt  on  bond  in  the  penalty  of  82000,  conditioned  to  mi«ible  in  an 

*  "^  action    on    a 

pay  money  and  also  to  support  the  plaintiff,  his  mother  and  bond  for  per- 
sister,  alleging  a  breach  in  the  latter  particular.  Plea,  non  est  g^^J^^  ®^ 
factum^  with  notice  of  set  off.  On  the  trial,  at  the  Columbia  Quere. 
circuit,  the  plaintiff  relied  solely  on  the  breach  in  not  main-  debt  on^a  bond 
taining  the  plaintiff,  which,  up  to  the  time  of  the  suit  brought,  for  perform- 
was  proved  to  be  $10.  The  defendants  then,  under  a  notice  SintMhejuiy 
of  set  off,  proposed  to  prove  demands  against  the  plaintiff;  were  directed 
but  the  Judge  refused  to  permit  this,  thinking  the  nature  of  to  find  for  t£ 
the  plaintiff's  demand  precluded  it ;  but  he  afterwards  al-  plaintiff,   and 

1  iiirj  ii»it-i  1.1  .         ^    certily   at 

lowed  the  deicndants  to  establish  their  demand  with  a  view  the  lame  tune 
to  have  the  question  settled  by  this  Court,  and  directed  the  ^JJ^'^m^to 
jury  to  find  for  tlie  plaintiff  910,  and  also  to  certify  what  the  defend, 
they  found  due  to  the  defendants,  which  they  did  at  8500.  ^f  jjJjJ^Ste 
The  cause  was  tried  September  30th,  1824.  At  the  next  waa  a  nullity; 
term,  the  plaintiff  perfected  his  judgment,  as  upon  a  verdict  ^aintiffmight 
for  himself.  take      judg. 

ment. 

E.  Williams  now  moved  to  set  off  the  plaintiff's  damages  (i  r.  l.  315) 
and  costs  against  the  $500,  certified  for  the  defendants.  anthorixea    a 

°  certificate  of  a 

C.  Bushnelly  contra,  objected  that  the  verdict  being  for  vor  of  the  de- 
the  plaintiff,  the  certificate  of  the  jury  was  a  nullity.     It  is  ^J^J^e  w^ 

diet  'i»  for  him; 
and   if  by  mistake   of  the  judge  tho  verdict  be  for  the  plaintiff;  and  the  jury  certi/y  a 
balance  [u>r  tho  defendant,  tho  proper  mode  of  corroctinff  this  is  on  a  case. 
The  practice  being  mistaken,  however,  time  may  be  given  to  make  a  case. 
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ALBANY, 

Feb.  1825. 


allowed,  by  the  statute,  only  when  the  verdict  is  for  the  de- 
fendant. If  the  defendants  had  intended  to  avail  themselves 
of  their  set  off,  they  should  have  made  a  case,  upon  the  mis- 
take of  the  Judge  and  obtained  a  new  trial.  But  the  set  off 
is  not  admissible  against  damages  upon  a  bond  for  perform- 
ance of  covenants  ;  it  is  confined  to  a  bond  for  the  payment 
of  money. 

E.  Williams^  in  reply  insisted  that  if  a  case  were  necessa- 
ry, it  lay  with  the  plaintiff  to  make  it.  This  was  substan- 
tially a  verdict  for  the  defendants. 

Curia.  We  cannot  determine,  in  this  form,  whether  the 
set  off  was  proper  or  not.  It  should  have  been  brought  be- 
fore us  as  an  enumerated  motion,  upon  a  case.  The  stat- 
ute (1  R.  L.  315)  is  plain,  that  the  jury  cannot  certify  a 
balance  in  favour  of  the  defendant  unless  the  verdict  be  for 
him.  Here  was  a  general  verdict  for  the  plaintiff,  and  a 
distinct  certificate  of  a  larger  balance  due  to  the  defendants. 
This  certificate  is  a  mere  nullity;  and  the  plaintiff  was  re- 
gular in  taking  a  judgment  upon  his  verdict.  But  as  there 
seems  to  have  been  a  mistake  of  the  practice,  by  the  de- 
fendants' attorney,  and  there  may  be  some  question  whether 
the  set  off  be  not  admissible,  we  slay  the  proceedings  of  the 
plaintiffs,  and  give  the  defendants  30  days,  within  which  to 
make  a  case,  and  bring  up  the  question,  if  they  choose. 

Rule  accordingly. 


In 
fiir 


SuuFBLT  against  Rowley. 

In  trespass,  one  count  was  for  making  an  assault  upon 
and  gettinl  ^^^  plaintiff's  daughter,  and  mal-treating,  debauching  and 
the  plaintiff's  getting  her  with  child,  with  a  per  quod,  &c.  and  another 
chuSTthe^bt  ^^""^^  ^^s  in  trespass  quare  domum /regit,  el  alia  enormia, 

of  the  action 

k  the^  loM  of  seirico.  It  is  not  technically  an  action  of  ossnalt  and  battery ;  and  if  the 
plaintiff  recorer  lew  than  ^250  he  is  entitled  to  a  coiuinon  pleas  costa  only,  within  the  aU- 
taie.  (IR.  L.344,8.4.)  ^ 

To  warrant  a  taxation  of  costs  for  the  travel  of  witnesses,  the  amount  of  travel  should  ap- 
pear by  affidavit ;  otherwise  not  a  single  day's  travel  can  be  allowed. 
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&C.  generally.     (Jcneral  verdict  for  the  plaintiff  for  $100     albahy, 
damages  ;  and  the  commissioner  taxed  Supreme  Court  costs. 
He  also  allowed  for  witnesses,  one  day  going  and  one  day    Hubroufik 
returning,  when  nothing  appeared  upon  the  affidavit  of  their  schoonmaker 
attendance,  as  to  where  they  resided,  or  how  far  they  actual- 
ly travelled. 

E.  Williams^  moved  for  a  re-taxation  on  both  grounds. 

C.  BushneUf  contra,  insisted  on  Supreme  Court  costs,  as 
the  action  was  for  an  assault  and  battery.  He  insisted  that 
it  came  witliin  the  proviso  in  1  R.  L.  344,  s.  4.  He  said,  in 
relation  to  witnesses'  fees,  the  practice  is  to  tax  for  one  day's 
going  and  one  returning,  of  course. 

WiUiams,  said  that  by  the  4th  section,  (1  R.  L.  344)  all 
personal  actions,  not  there  excepted,  carry  common  pleas 
costs  only,  unless  the  damages  exceed  9250.  This  is  not 
one  of  the  excepted  cases. 

Curia.  This  is  not  technically  an  action  of  assault  and 
battery.  The  gist  of  the  action,  is  the  loss  of  service ;  and 
the  title  to  land  not  coming  in  question,  the  plaintiff  is  enti« 
tied  to  Common  Pleas  costs  only.  The  practice,  insisted  on, 
of  allowing  for  the  travel  of  witnesses,  without  actual  travel 
being  shewn  by  affidavit,  is  erroneous.  For  aught  that  ap- 
pears, the  witnesses,  in  this  case,  may  have  all  resided  with- 
in a  few  rods  of  the  place  of  trial.  The  affidavit  should  shew 
the  probable  amount  of  travel.  There  must  be  a  re-taxation» 
on  both  grounds. 

Rule  accordingly. 
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Bander  against  Covill. 

i^g  tho^ISfid!  The  plaintiff's  attorneys  noticed  this  cause  for  trial  and 
ency  of  a  no-  inquestby  a  notice,  dated  Nov.  3,  1824,  that  it  would  be  tri- 
gOMinoticofor  ^d  at  the  next  Circuit  Court  to  be  held  in  and  for  the  county  of 
the  day  before  Renssclacr,  at  &c.  On  the  3d  Monday  of  November  instant, 
appointed    to  whereas  the  Circuit  was  appointed  for,  and  commenced  on 

Src^MTinll  *^®  °®^^  ^^y*  ^^^  ^^  Tuesday  of  that  month ;  but  it  appeared 
not  only  look  by  various  conversations  between  the  counsel  of  the  parties, 
the^notioTbat  '^^^^^  ^^^k  place  in  the  course  of  the  Circuit,  that  the  defend- 
other  circum.  ant's  counscl,  or  attorney,  was  not  misled  by  the  mistake, 
whe^    Se  The  plaintiff's  counsel  took  an  inquest  by  default,  which 

opposite  party 

S2ied\y  the      J*  Payne^  for  the  defendant,  moved  to  set  aside,  for  the  de- 
••         feet  in  the  notice. 

A.  Conkling,  contra,  cited  Quick  v.  Merrill^  (3  Caine's 
Rep.  133)  and  Wolfe  v.  HortoUj  (id.  86.) 

Curia.  In  determining  the  sufficiency  of  this  and  the  like 
notices,  it  is  a  general  rule  that  we  will  inquire  whether  the 
attorney  or  party  was  misled  by  the  defect.  Now  though 
these  Circuits  are  not  appointed  by  law,  yet  notice  is  required 
to  bo  published,  and  the  attorneys,  especially  where,  as  here, 
they  live  directly  in  the  neighbourhood  of  the  Circuit,  must 
look  to  it.  But  we  will  afeo  examine  the  question  whether 
the  party,  his  attorney,  or  counsel,  have,  in  fact,  been  mis- 
led ;  and  it  appears  clearly,  in  this  case,  that  they  have  not 
The  motion  must  be  denied. 

Motion  denied. 
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Ex  parte 
Harriaon. 

Phblps  and  Howard,  Oirerscers  of  the  Poor  of  Preble, 

against  Bronson  and  others. 

Several  questions  were  made,  upon  cross-motions,  as  to         T^^  * 


tho  regularity  of  the  proceedings  to  judgment ;  one  of  which  ^j^nnenibf 
was,  whether  the  plaintifPs  attorney  should  be  suffered  to  ^^^Ji^jn"* 
file  common  bail  for  the  defendants,  nunc  pro  tunc^  they  hav-  omits  to  fflo 
ing  been  arrested,  and  the  ordinary  return  of  cepi  corpora  SSTowart,^ 
having  been  made,  and  the  default,  though  regular  in  other  moikm,  wUl 
respects,  being,  by  inadvertence,  without  a  common  bail  ^^  to' do 
piece  being  first  filed ;  and  as  to  this,  this  mmc  pr» 


tunc. 


Per  Curiam.  There  is  no  doubt  that  when  a  plaintiff 
takes  his  default,  but  inadvertently  omits  to  file  common  bail, 
in  a  case  proper  for  it,  he  should  always  be  permitted  to 
make  his  proceedings  good  by  doing  this  nunc  pro  tunc. 
Upon  such  a  case  being  presented  by  afiidavit  and  notice  of 
motion,  it  is  a  matter  of  course  to  grant  a  rule  that  it  may  be 
done. 

Rule  accordingly.(a) 

(•)  Vid.  3  Cowon's  Rep.  43,  per  SiuUm,  Senator. 


Ez  parte  Harrison. 


Harrison  sued  Adams  before  a  Justice  of  Onondaga  coun-  Form  of  bond 
ty,  who  gave  judgment  fer  the  defendant.  Upon  which  the  on  appeal  by 
plaintiff  appealed  to  the  next  court  of  C.  P.  for  that  coun-  a  judgment^a^ 
ty ;  gave  due  notice  of  appeal  to  the  Justice,  on  the  24th  of  gainatWra  for 
July,  1824;  paid  the  costs  recovered  by  the  defendant;  and  fore  a  juatloe, 
executed  and  delivered  to  the  Justice  a  bond  in  these  words :  ^^t^'^.'^J' 
**  Know  all  men  by  these  presents,  that  we,  William  Harrison,  ch.*938,  ■.  36.j 
Samuel  Forman  and  Morehouse  Hickok,  are  held  and  firm-  Jondufon^  to 

.       Vol.   IV.  9  pay  the  judg. 
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ALBABTY,    ly  bound  unto  John  Adams,  in  the  sum  of  seven  dollars 

*®^*J^'     ninety-six  cents,  to  the  payment  whereof  we  bind  ourselves, 

Ex  parte      jointly  and  severally,  firmly  by  these  presents.     Sealed  i<rith 

Harriaon.     ^^^j.  g^als.     Dated  July  24th,  1824.     The  condition  of  this 

mentbelow.or  obligation  is  such,  that  whereas  the  above  named  William 

•uKcnderjdtc.  Harrison,  by  Samuel  Forman,  as  his  next  friend,  heretofore 

tiff  appeal  od  brought  a  suit  before  Thaddeus  Patchen,  Esq,  a  Justice  of 

^S^^t^^iS  the  Peace  in  and  for  the  county  of  Onondaga,  against  the 

ids  fiiTour  be-  above  named  John  Adams,  which  suit  came  on  to  be  tried 

"J5>tfdifeS-  *^f^r®  ^^^  sa'^  Justice  and  a  jury,  on  the  17th  day  of  July  in- 
ant  appeal  fiw  stant,  at  which  time  a  judgment  was  rendered  therein,  on  the 
of  the  judg-  verdict  of  the  said  jury,  in  favour  of  the  said  Adams,  against, 
mentinUaft.  the  said  Harrison,  for  the  costs  of  suit,  amounting  to  three 
OtherwiM  if  dollars  and  nineti/»eight  cents  ;  and  whereas  the  said  William 
•  P*^  Wp*  Harrison  has  appealed  from  the  said  judgment,  to  the  Court 
ment  against  of  Common  Pleas  in  and  for  the  county  of  Onondaga ;  now, 
diLS  ^  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
coeto.  said  William  Harrison  shall  prosecute  the  said  appeal  with 

ahoaid  be  ^n  *"  ^^^  diligence,  to  a  decision  in  the  Court  of  Common  Pleas, 
»^c«*?*  .  and  in  case  judgment  shall  be  rendered  against  such  appel- 
allcaaeii,tobe  ^^^U  s'l^^H  pay  such  judgment,  including  costs  of  the  appeal, 
^*douCr'^*S^  then  this  obligation  to  be  void;  otherwise  to  be  and  remain 
judgment,       in  full  forcc  and  virtue."  Signed  and  sealed  by  the  obligors. 

«iu^only,^or  ^"  ^^'^  ^^^^  ^^*  endorsed,  "  I  approve  of  the  within  bond 
damages  ^d  and  securities."    July  24tb,  1824.     T.  Patchen»  J.  Peace." 
^^^^^'  On  the  3d  day  of  August  the  Justice  made  his  return 

which  was  filed  with  the  bond  in  the  Clerk's  office  of  Onon- 
daga, on  the  14th  of  August ;  and  on  motion  of  the  appel- 
lee, at  the  next  September  term  of  the  Onondaga  C.  P.  they 
quashed  the  appeal,  for  a  defect  in  the  bond,  and  on  the 
ground  that  it  did  not  conform  to  the  statute,  (sess.  47,  ch. 
238,  s.  36.) 

B.  D.  Noxon^  now  moved  for  a  mandamus,  commanding 
the  C.  P.  to  vacate  the  rule,  and  proceed  in  the  appeal. 

/.  R.  Lawrence^  contra,  insisted  that  the  bond  was  defective 
within  the  statute,  (sess.  47,  clu  238,  s.  2G,  in  not  providing 
for  the  payment  of  the  judgment  recovered  before  the  Jus- 
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lice  ftnd  the  intei^st  This,  he  said,  is  made  necessary,  by 
that  section,  in  all  cases.  Again :  in  the  Matter  of  David 
Marshy  (19  John.  Kep.  171)  this  Coart  decided  that  the  word 
judgment,  as  used  in  the  act  of  1818,  did  not  comprehend  the 
costs.  If  the  costs  cannot  be  considered  a  part  of  the  judg- 
ment, in  a  case  like  this,  where  there  are  no  damages,  the 
bond  can  have  no  penalty  ;  and  so  it  is  no  security  to  the 
appellee  for  the  costs  of  the  appeal,  as  the  appellee  cannot 
recover  beyond  the  amount  of  the  penalty.  The  provisions 
of  the  acts  of  1818  and  1824,  are  alike  in  this  respect ;  and 
the  decision  of  this  Court  cited,  when  applied  to  this  case, 
proves  that  it  is  not  a  case  contemplated  by  the  statute.  The 
party  should  not  be  allowed  to  harass  his  adversary  by  an 
appeal,  without  any  security  for  costs. 

Noxon^  in  reply,  said  it  would  be  idle  to  give  a  bond  for 
the  payment  of  the  judgment  and  interest  which  had  been 
already  paid,  at  the  time  of  appealing ;  and  as  to  the  de- 
cision cited,  it  merely  went  to  regulate  the  cases,  under  the 
old  act,  in  which  an  appeal  would  lie.  The  late  act  gives 
one  in  all  cases ;  and  a  little  discrepancy  between  this  gener- 
al provision  and  the  form  of  the  bond,  will  not  do  away  the 
express  words  of  the  act 

Curui,  per  Woodworth,  J.  The  statute  requires  that 
the  bond  be  in  double  the  amount  of  the  judgment ;  if  costs 
only  are  adjudged  against  a  party,  it  follows  that  it  must  be 
in  double  the  amooBt  of  the  costs ;  if  damages  and  costs,  then 
double  the  amount  of  both.  In  the  MaHer  of  David  Marsh, 
(19  John.  171)  it  is  true,  this  Court  held,  that  the  costs  were 
not  to  be  considered  a  part  of  the  judgment.  But  that  was 
for  the  purpose  of  the  right  to  appeal,  the  statute  of  1818 
giving  an  appeal  only  when  the  damages  recovered  were 
over  25  dollars ;  coasequently,  if  it  required  the  addition 
of  the  costs  to^  make  out  a  sum  exceeding  25  dollars,  an 
appeal  would  not  lie.  But  under  the  act  of  1824,  an  ap* 
peal  is  given  in  every  case ;  and  when  the  amount  of  the 
judgment  is  spoken  of,  it  has  reference  to  the  costs  as  well 
as  the  damages. 


ALBAinr, 

Feb.    1825. 

Ex  parte. 
Uarriflon. 
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ALBANY, 

Feb.  1895. 

Ex  parte 
HarriBon. 


The  first  part  of  the  section  regulating  appeals  declaref^ 
that  the  party  appealing  shall  give  a  bond  with  a  condi' 
tion,  to  prosecute  the  appeal^  with  due  diligence^  to  a  decision 
in  the  Court  of  Common  Pleas ;  and  in  case  judgment  shall 
he  rendered  against  the  appellant^  to  pay  such  judgmeiU^  in- 
cluding costs  of  the  appeal.  This  applies  to  cases,  1.  Where 
the  plaintiff  may  recover  before  the  Justice ;  but  being  dis- 
satisfied with  the  amount  recovered,  appeals :  3.  Where  a 
defendant  has  judgment  in  his  favour  for  costs  only,  and  ap« 
peals  because  a  balance  is  not  found  in  his  favour,  or  where 
a  balance  is  found  in  his  favour  and  he  claims  a  greater :  and 
3.  Where  the  plaintiff  appeals,  when  the  judgment  is  in  fa- 
vour of  the  defendant  for  costs  merely.  In  all  these  cases, 
the  condition  of  the  bond  has  nothing  to  do  with  the  costs, 
damages,  or  debt,  recovered  in  the  Court  below ;  because, 
as  to  the  costs,  they  are  paid  before  the  party  can  appeal, 
and  as  to  the  damages  in  favour  of  the  appellant,  he  seeks  to 
get  rid  of  them  by  the  appeal*  But  when  the  party  against 
whom  damages  are  found  appeals,  then  the  condition  is  to 
pay  the  debt  or  damages,  with  interest  and  costs  of  appeal, 
if  the  appeal  shall  not  be  prosecuted  with  diligence,  or  that 
the  appellant  shall  surrender  his  body  in  execution  on  the 
judgment.  The  sentence  is  obscure ;  but  the  meaning  is,  if 
the  suit  is  not  prosecuted  with  due  diligence,  the  appellant 
shall  pay,  or  surrender  his  body;  and  in  case  ju<^ment 
shall  be  rendered  against  the  appellant,  he  shall  pay  or  sur- 
render in  like  manner.  This  construction  is  necessary  in 
order  to  make  the  latter  clause  consistent  with  the  formefv 
to  effectuate  the  intent  of  the  legislature,  and  to  avoid  an 
absurdity  which  would  arise  from  adhering  to  a  literal  con- 
struction; which  would  be,  that  if  the  appellant  prosecuted 
with  diligence,  he  would  not  be  obliged,  by  the  bond,  to  pay 
or  surrender,  although  he  might  fail  in  the  appeal.  The 
words,  ''  or  in  case  judgment  shall  be  rendered  against  the 
appellant,''  in  the  condition  of  the  bond*  applicable  to  the 
first  class  of  cases,  are  necessarily  to  be  Qoderstood  in,  the 
second,  after  the  words,  ''  if  such  appeal  shall  not  be  pros- 
ecuted  with  all  due  diligence." 
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In  the  present  case,  judgment  was  in  favor  of  the  defend-  AUiAmr, 

ant  for  costs ;  and  consequently,  as  the  bond  is  the  form  pre-  ^^^'  ^®^* 
scribed  by  the  first  part  of  the  section,  it  complies  with  the      Hamlin 

act;  and  the  Court  below  erred  in  quashing  the  appeal.  Boa^ton 

Motion  granted. 


Hamun  and  Bsrbdict  against  Bougbtoh  and  others. 

Lf  this  case,  it  appeared  that  the  judgment  for  the  plain-  --^^"^  ^ 
tifis  had  been  satisfied,  by  various  payments,  and  some  sales  Sepatj  lAeriir 
of  property  on  credit,  by  the  consent  of  both  parties.  These  ^"  th«*1wro? 
sales  had  been  made  by  a  deputy  of  the  Sheriflf  of  Ontario,  to  oeeds,  opermt* 
whom  the  execution  was  directed.  It  was  delivered  to  the  tothe^*^£«r^ 
deputy,  who  sold  upon  it ;  and  the  proceeds  of  the  sales  had  ^^  diMhuge 

,.,,..  the  defendant. 

been  received  by  him.  The  eoort, 

A  motion  was  now  made,  in  behalf  of  the  defendants,  to  *>«^^t  wffl 

not  OFoer  sat* 

enter  satisfaction  upon  the  judgment,  or  to  stay  execution,  aafketiontobo 
whichsoever  the  Court  might  direct.  No  notice  of  the  mo-  ^"^^^ 
tion  had  been  served  on  the  Sherifi^  money       k 

paid    to    the 
plaintiff;    bat 

TF.  jBicUeO;  for  the  motion.  wiu  euy  aU 

prooeedinga  a- 

cainstthe  da. 

B.  Whiting f  contra.  fendant,  lear. 

inff  the  plain- 
tiff to  his  rem. 

Curia.  The  plaintiffs  are  bound  to  give  credit,  in  some  edy  aj^ain^ 
shape,  for  the  money  received  by  the  deputy.  An  entry  of 
satisfaction  upon  the  record,  however,  might  deprive  them  of 
all  remedy  against  the  Sheriff.  For  the  present,  therefore, 
we  direct  a  stay  of  all  further  proceedings  against  the  defen- 
dants, which  will  not  interfere  with  the  plaintiffs'  remedy 
against  the  Sheriff. 

Rule  accordingly. 


•. 
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ALBA^NY, 

Feb.  1835. 


Exparta 

Tiiajror.  £x  parte  Thaysa. 

Adischarsre      Thaybr  made  an  affidavit  that  he  was  and  is  an  insolvent 

under  the  act 

to  abolifh  im-  debtor,  and  that  he  presented  a  petition,  (made  out  as  re- 


I,  (sen.  43  papers  required  by  that  act)  to  the  First  Judge  of  Yates 

loDdm  to^o^I  county  where  the  deponent  resided,  but  the  Judge  refused  to 

rnentfl  in  ao.  receive  the  papers,  on  the  ground  that  it  appeared  by  the  de- 

wtonge.  ponent's  inventory  that  he  owed  but  one  debt,  which  was  due 

upon  a  judgment  in  the  C.  P.  of  Ontario  county,  recovered 

against  the  deponent  for  an  assault  and  battery.     Upon  this 

affidavit, 

IC  A.  Wisner,  now  moved  for  a  mandamus,  commanding 
the  Judge  to  receive  and  act  upon  the  application. 

W*  M.  Oliver^  contra,  said  he  supposed  the  statute  con- 
templated a  discharge  from  debts  due  upon  contract  only. 
The  words  of  the  act,  (sess.  42,  ch.  101,  s.  3)  giving  the  terms 
of  the  discharge,  confine  it  to  a  debt  or  debts^  due,  &c.  or  con' 
tractedfor  before  that  time,  though  payable  afterwards.  By 
the  2d  section  the  insolvent  is  to  state  the  consideration  of  the 
debts  which  he  owes,  in  the  account  of  his  creditors,  before 
the  Judge  has  jurisdiction.  Both  sections  taken  together, 
would  seem  to  imply  that  the  discharge  was  not  intended  for 
that  class  of  debts  due  upon  judgments  for  wrongs,  but  such 
as  arose  upon  contract.  These  alone  can  properly  be  said  to 
have  a  consideration.  It  appeared  to  him  that  the  insolvent 
should  be  put  to  hts  application  under  the  4th  section  of  the 
^*  act  for  relief  of  debtors  with  respect  to  the  imprisonment  of 
their  persons,"  (1  R.  L.  349)  which  he  can  make,  if  the  plain- 
tiff should  think  proper  to  charge  him  in  execution. 

E.  Cowen,  in  reply,  said  that  the  words  of  the  discharge 
are  general,  debt  or  debts,  which  clearly  include  all  demands 
upon  judgment  for  whatever  cause.  Besides,  one  object  of 
the  statute  was  equality  in  the  distribution  of  the  debtor's 
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property  among  all  his  creditors.    All  his  property  passes,     albany, 
by  the  assignment  in  trust  for  the  creditors.     If  judgment  ^^^' 

creditors  for  a  tort  are  not  included,  those  claiming  upon  The  People 
contract  would  take  the  whole,  and  exclude  the  former  from  jmJLh 
their  dividend.  This  would  be  unjust ;  but  it  followed  from 
the  ground  taken  against  the  motion.  If  a  judgment  for  a 
tort  could  not  be  made  the  foundation  of  a  petition,  it  could 
not  be  considered  in  a  division  of  the  insolvent's  estate. 
There  can  be  no  difficulty  in  stating  the  consideration.  It 
is  the  injury  for  which  the  judgment  was  obtained. 

The  Court  were  clear  that  the  words  debt  or  debts,  used  in 
the  act,  extended  to  demands  due  on  judgment,  whether 
upon  tort  or  contract ;  and  they  said  it  had  so  been  hoiden 
before.(a) 

Motion  granted. 

(«)  See  Tk*  PuopU  t.  Tke  Marine  Court  of  NewYork,  (3  Cowen's  Rep. 
966)  where  the  nme  eonsiruction  wm  given  to  the  act  for  the  relief  of  dobt- 
ofs,  with  reepeot  tothe  imprieoniiient  of  their  pereoni,  (1 R.  L.  348.) 


The  PsopiiS  against  Hallett,  Sheriff  of  Herkimer. 

In  the  original  suit,  the  plaintiff  recovered  in  debt  on  bond,  Nominal  dam. 
in  the  penalty  of  $260,  conditioned  to  pay  $150.  The  judg-  *^^  *^  ^^ 
ment  was  by  default  for  want  of  a  plea.  This  suit  was  an  jadji^ent  by 
attachment  against  the  defendant  for  not  returning  the Ji.  feu  Jj^  ^ 
and  it  being  agreed  that  the  costs  upon  the  attachment  must  Aj^^^owbmm 
follow  at  the  same  rate  with  those  in  the  original  cause,  it  ^r^jMpUih 
was  submitted  upon  this  ground.  ("Vld.  The  People  v.  Chap'  ff^ZjS^f 
mint,  Sheriff  of  Seneca,  1  Cowen's  Rep.  214.)  wwS^cr  a 

M.  Hoffman^  for  the  defendant,  relied  on  the  words  of  the  y^  ^  ^S^ 
act  concerning  costs»  (1  K.  L.  344,  s.  4.)  and  insisted  that  6  tiff  couldMt 
cents  nominal  damages,  for  the  detention  of  the  debt  cannot  damam  to 
be  regarded.  51^**. •''^^ 

^  $350,  in    or* 

der    to  oany 

P.  Gansevoort,  contra,  cited  Clapp  v.  Reynolds,  (3  John.  mprenM  oonrt 
Cas.  400)  where  the  damages  were  held  to  make  part  of  the  ^^'^^ 
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ALBANY,     amouDt  for  the  purpose  of  costs,  in  an  action  upon  a  penarl 
bilL    He  insisted  that  the  nominal  damages  might  be  taken 


The  Peopla    into  the  account,  upon  the  question  of  costs.     To  shew  that 
UtSieu.      nominal  damages  were  allowable,  he  cited  Gaines*  Practical 
Forms,  315,8.  10. 

Curia.    No  nominal  damages  are  given  in  a  judgment  by 
default  in  debt,  (a)     The  judgment  consists  of  the  debt  and 
,    costs — ^nothing  more.    The  costs  must  be  taxed  at  the  Com- 
mon Pleas  rate. 

.  Rule  accordingly. 


(a)  And  to  are  Um  entries  in  Lil.  Ent.  473. 483.  503^  T&dd.  Pr.  Fonns, 
169-70,  en  mutuatut.  So  of  debt  on  bond,  (id.)  So  in  5  Wentw.  16S-6, 
414;  and  10  id.  437-8.453;  and  7  id. 402. 

Nominal  or  other  damages  are  given  by  verdict  in  debt.  (Lil.  Ent.  957. 
379.    Tidd.  Pr.  Formt,  186-7. 

And  henoe,  Clapp  t.  ReynMtt  (3  John.  Cas.  409)  was  probablj  the  eaea 
of  a  Terdict ;  and  what  if  said  by  BoUer,  J.  in  Lord  Lonsdale  ▼.  Ckurek^  (S 
T.  R.  398)  and  by  Lord  Kenyon,  Ch.,  J.  in  Wilde  v.  Clarkoom^  (6T.  R.  304) 
of  nominal  damages,  must  also  be  understood  in  reference  to  a  recovery  by 
verdict. 


Thb  Pbopui  against  Hallbtt»  Sheriff  of  Herkimer. 


The  oMisof  ^  ^  original  suit,  (Spencer  et  aL  v.  Sprague  etal)  ibe 
•B  attachment  plaintiffs  recovered  judgment  in  assumpsit,  and  hadexecu- 
^  w*^^^  tion  for  damages  to  •191,24,  and  costs  to  •28,96,  upon 
tion  wheiothe  which  the  defendant  in  this  suit  was  attached  for  not  return- 
asSmp^  ii  i"g  ^^  execution ;  and  the  only  question  was,  whether  there 
ma^tmd  ^'^^"'^  ^  *  re-taxation,  the  costs  against  the  defendant  hav- 
ai  the  rata  of  ing  been  taxed  as  Supreme  Court  costs. 

pleas 

M*  Ehffmanf  for  the  defendant,  moved  for  a  re-taxation, 
and  cited  Tke  Peopk  v.  Chapman^  Sheriff  of  Seneca,  (1 
Cowen's  Rep.  214.) 

W.  Etieeck,  contra- 
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Cwria.     This  case  comes   within  the  principle  of  The     albanv« 
Peopk  V.  C?ugtman^  cited  for  the  motion.     Though  in  form     *®^'  ^®^' 
a  suit  by  the  people,  it  is  really  in  favour  of  the  party ;  and     Snowdea 
Common  Pleas  costs  only  are  allowable.     The  rule  is  the 
same,  whether  the  attachment  be  for  neglect  to  return  mesne, 
or  final  process. 

Motion  granted. 


T. 

Roberts. 


SirowpsN  agciinst  Roberts,  impleaded  with  Hayes,  Allison 

and  Smith. 

•  •         »  1  ^       •  t      1  fl  A  motion  to 

An  action  of  trespass  quare  clausum  Jregit  had  been  com-  superMMie     « 
menced  against  the  defendants  in  the  C.  P.  of  the  city  of  ^]^^  ^^^^rput. 

o  J  cum       eau9*. 

New- York,  by  Snowden ;  and  the  capitis  ad  respondendum  will  be  heard, 
returned  there  cepi  corpora.  The  damages  were  laid  at  i^**  ^ot  "^tt 
9500  only,  both  in  the  capias  and  declaration,  both  of  which  turned, 
were  against  all  the  defendants  jointly.  Issue  being  joined  haheat  f  orptM 
and  the  cause  noticed  for  trial,  Roberts  alone  sued  out  ^  *"*"  ^9^^  ^ 
habeas  corpus  in  the  cause,  directed  by  mistake,  '*  to  the  directed,  it 
Judges  of  the  Court  of  Common  Pleas,**  without  saying  of  c^urT^^bei^ 
what  Court,  and  the  writ  then  ran  thus :  *'  We  command  to  object  to 
you  that  you  havQ  the  body  of  Elijah  J.  Roberts,  who  is  im-  ||^^''  "^^^ 
pleaded  with  Jacob  Hayes,  Robert  Allison,  and  Daniel  Fell  who.  cannot 
Smith,  detained  in  your  prison,  &c.  together,  &c.  at  the  suit  aede^it^oo^S^ 
of  Thomas  Snowden,  &c.     The  writ  of  habeas  cotpus  was  gT<^^*  •^r 

.  ^  »  ■  ,  ,    the  Court  be. 

returnable  at  the  present  tenp;  but  not  yet  returned,  low  have  acted 
Roberts  appe^rqd  -separately  from  the  other  defendants  in  "P^?,^^  j^  ^^^ 
the  Court  below,  by  his  attorney,  and  the  other  defendants  earn  in  quet- 
appeared  by  their  attorney.  The  h(ibeas  corpus  w^s  allowed  cacd^ftsoo.^in 
by  the  commissioner,  upon  an  affidavit  that  the  title  to  land  &  canao  in  the 
would  come  in  question  in  the  cause  ;  and  it  was  sued  out  Vork,^  (v^* 
at  the  instance  of  Roberts  alone  ;  and  the  Court  below  re-  ?S1*-  ^^»  .J^- 

207.)  yet  if  it 

appear  by  affi- 

dvrit  that  the  title  to  land  will  come  in  question,  the  eanee  ii  removable  by  habeas  eorpuM. 

One  of  leveral  deleiidantf  returned,  taken  in  the  Court  belowi  may  sa^  out  a  habeat  corpus ; 

but,  to  avoid  a  preee4endo,  he  ipost  pat  in  bfiil  for  all  the  defendants,  according  to  the  10th 

go  Bend  role  of  October  term  ^7^* 
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Snowdmi 

▼. 
Hoberto. 
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ALBAiiTy    ceived  it  as  a  supersedeas,  and  refused  to  so  on  with  the  Iri- 

Feb      1825 

al,  at  their  last  January  term,  when  it  was  filed. 

Blunt  4*  Johnson  now  moved  to  supersede  the  writ  of 
habeas  carpus ;  1.  Because  the  amount  demanded  was  only 
•500.  To  warrant  a  habeas  corpus  to  the  Common  Pleas 
of  the  city  of  New- York,  the  amount  demanded  should  ex- 
ceed that  sum.  (Laws,  sess.  46,  ch.  207.)  2.  Because  the 
habeas  corpus  had  no  direction.  It  should  be  directed  to 
the  Judges  of  the  Court  in  which  the  record  is.  (Tidd.  Pr. 
336.)  And  though  the  Court  may  not  quash  the  writ,  it 
not  being  returned,  yet,  for  a  misdirection,  they  will 
supersede  it.  {Woodcraji  v.  Kinaston^  2  Atk.  318.)  In 
Daniel  v.  PhiUips,  (4  T.  R.  499)  the  Court  did  not  deny 
that  a  misdirection  would  be  fatal,  if  objected  to  before  the 
return ;  though  they  held  that  a  return  would  cure  the  de- 
fect. 3.  Only  one  defendant  is  ordered  to  be  brought  up 
by  the  writ.  {Fry  v.  Carey^  1  Str.  527.  Touk  v.  Oraham  4* 
others^  11  John.  Rep.  199.) 

8.  M.  Hopkins,  contra,  objected,  that  the  habeas  corpus  not 
being  returned,  there  is  no  cause  in  Court.  The  proper 
course  would  have  been  for  the  party  to  move  for  a  mandm' 
muSf  commanding  the  Court  below  to  proceed  in  the  cause, 
but  the  Court  will  not  set  the  writ  aside.  {Clark  v.  Law- 
rence,  I  Cowen's  Rep.  48-9.)  The  cause  involving  a  ques- 
tion of  title,  the  amount  of  damages  does  not  govern.  (Laws, 
sess.  46,  ch.  207.) 

The  defect  in  the  direction  is  supplied  by  filing  the  writ 
with  the  Court  of  New- York.  At  any  rate,  the  objection  as 
to  this  is  formal,  and  the  writ  may  be  amended.  {Gordon  v. 
SmedeSf  16  John.  145.)  That  one  of  several  defendants 
may  remove  a  cause  by  habeas  corpus^  he  cited  FVy  v.  Carey, 
(Str.  527)  and  1  Dunl.Pr.  224-5. 

Curia.  The  motion  to  supersede  the  writ  is  proper,  though 
it  be  not  returned.  We,  therefore,  disallow  the  preliminary 
objection.  But  the  motion  must  be  denied  upon  the  me- 
rits. The  Court  below  have  received  and  acted  upon  the 
writ  and  it  does  not  lie  with  the  party  to  object  after  this. 
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(Daniel  v.  Phillips,  4  T.  R.  499.)  At  most  the  objection  is 
of  mere  form,  and  might  be  obviated  by  amendment.  The 
Court  below  are  the  proper  party  to  object. 

The  exception  that  the  suit  was  for  $500  only,  is  removed 
by  the  affidavitt  that  the  title  to  land  would  come  in  question. 
The  statute,  (sess.  46,  ch.  207)  which  denies  a  habeas  corpus 
to  the  New  York  Common  Pleas,  when  the  sum  does  not  ex- 
ceed 9500,  excepts  the  case  where  title  to  lands  or  tene- 
ments will  come  in  question. 

One  of  several  defendants  may  remove  a  cause  by  habeas 
corpus.  On  the  return  of  the  writ,  if  the  defendant  do  not, 
upon  being  ruled,  proceed  according  to  the  10th  general  rule 
of  October  term,  1796,  the  plaintiff  may  issue  a,  procedendo. 
The  only  difference  in  the  proceedings  between  a  sole  defend- 
ant and  where  there  are  several,  is,  that  in  the  latter  case  the 
one  who  sues  out  the  habeas  corpus  must  see  that  bail  is  in 
for  himself  and  his  co-defendants.  (FVy  v.  Carey,  1  Str.  527. 
Youle  v.  Graham  eioLll  John.  199.     1  Dunl.  Pr.  325.) 


ALBANY, 

Feb.  1825. 


Motion  denied* 


VaUi  against  Smith. 

DsBT,  on  a  judgment  of  the  Albany  Common  Pleas.  The  It  foemt,  that 
declaration  set  forth  a  judgment  of  the  Court  of  Common  ^o"o?aie- 
Fleas.  in  favour  of  the  plaintiff,  against  the  defendant,  as  of  ^^  o^  •»  »- 

.         lenor  ooort  of 

the  8d  Tuesday  of  October,  1613,  prout  patet  per  recordum,  thi*  lut.   te 
&c    Plea, ««/««/ record  SfTp".^ 

court,  and  that 


it  k  not  MooOTvy  to  fwaore  tho  reeotd  there  bj  eertiorari,  to  make  it  eridenoe,  even  on  a 
plea  of  mud  tUl  ncurd. 

The  declaration  act  forth  a  jndgment  as  of  Octoher  term,  1813,  prout  ftet  per  reetrimm. 
On  nal  tUl  reeerd,  the  judgment  prodooed  wae  of  October  term,  1814 ;  iUM,  afatal  Tari- 


Bat  it  appearing  that  the  mdgment  was  entered  ae  of  October  terra,  by  mistake,  the  plain- 
tiff  waa,  on  the  trial,  allowed  to  withdraw  hia  record,  in  order  that  he  might  more  to  amend 

it. 

The  text  of  the  record  it  the  CTidence  which  matt  control  at  to  the  time  when  the  jodg. 
meet  it  entered ;  and  it  can  not  be  corrected,  on  the  trial,  by  the  jadge*t  date  of  signing  the 
judgment  in  the  margin. 

> 


n  CM5ES  Dl  TBE  STPREXB  OOCTT 


Fefb.lfftS. 


/.  P^ys,  mored  to  bring  on  the  trial  by  record;  and  kt 

produced  an  exemplification  of  ibe  leoord  of  a  jodgmmt  n 

Vui  tbe  Common  Pleas  frf*  the  coontj  of  Aibanj,in  faroor  of  tkt 
plaintift  againat  tbe  dejmihint,  the /lacAn  uliwmf 
3d  Taesdaj  of  October,  1613,  and  the  canae  waa 
opon  the  record  to  the  3d  Tuesday  of  October  next,  (1814) 
bot  the  record  was  signed  the  89d  day  of  October,  1813. 


L  HamiUcm,  for  the  defendant,  oifeded  that  the  eridence 
was  inadmissible.  He  said,  this  being  the  rsoord  of  another 
and  an  inferior  Coort,  it  shoirid  be  broogfat  here  by  a  oertio- 
ran.  That  upon  a  plea  of  an/ lief  record^  the  record  itself  is 
necessary,  or  the  tenor  of  it;  and  it  can  come  here  by  certio- 
ran  only,  for  the  puipuse  of  being  eridence.  An  exemplili- 
cation  merely  is  not  soflicienL  (  Wmicr^  t.  Xtnnsfen,  ^ 
AtL  317,  318.) 


[  Woouweth,  J.    I  belieTe  we  hare  al  ways  considered  an 

exemplification  sufficient](a) 

HamilUm,  There  is  a  yariance.  The  declaration  sets 
forth  a  judgment  of  October  term,  1813.  This  record  is  con- 
tinned  to  October  term.  1814. 

Payn^  in  reply.  The  variance  evidently  arises  firom  a  mere 
mistake  of  tbe  attorney  in  making  up  the  record.  He  has 
inadvertently  drawn  ibeplacila  as  of  the  term  at  which  judg- 
ment was  rendered,  instead  of  the  term  at  which  tbe  writ  was 
returnable ;  and  the  continuance  being  to  October  next,  pro- 
duces the  variance.  The  declaration  is  of  tbe  term  at  which 
judgment  was  actually  rendered,  as  appears  by  the  signing  in 
the  margin.  The  day  is  altogether  immaterial,  as  in  other 
cases.  (Brooks  v.  BemiMS^  8  John.  Uep.  465.)  But  if  other- 
wise, the  Court  will  allow  us  to  withdraw  the  record,  move 
the  Common  Pleas  to  amend,  and  bring  on  the  cause  at  ano« 
ther  day. 

(«)  Vid.  Udd  T.  BhaU,  4  Mim.  Rep.  409,  mee. 
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CurM.    The  text  of  the  record  must  be  taken  as  eTidence    albanit, 
of  the  time  when  judgment  was  rendered ;  and  cannot  bo    ^^^ij^' 
corrected  by  the  note  in  the  margin  of  the  day  when  it  was   The  Peo^e 
signed.    In  this  view,  there  is  a  fatal  variance  between  the     j^^^^L^  ^ 
declaration  and  the  evidence  ;(b)  but  the  plaintiff  may  with-  WMtoheiAtf. 
draw  his  record,  and  move  the  Common  Pleas  to  amend. 

Rule  accordingly. 

(Jb)  The  ^estion  of  rariance  in  letting  forth  a  record,  or  jodicial  pro- 
ceeding, wems  to  depend  on  whether  it  he  set  forth  as  matter  of  descrip- 
tion, or  with  a  pnmt  patett  iSdc.  or  the  Jadgment  or  proceeding  be  harelj 
mentioned  ia  pleading  as  haring  taken  pUce  on  a  particalar  day,  generallj, 
or  after  a  vide  licit,  without  any  thing  more  specifio.  Ia  the  latter  case,  the 
day  IS  mere  form,  as  it  would  be  ia  an  action  for  goods  sold  and  delirered. 
(Vid.  PwraU  ▼.  Macnamara^  9  East,  157,  and  the  cases  there  cited.)  Thi4 
lart  ease  was  again  considered  and  confirmed  in  Phillips  t.  Skaw^  (4  Bamw. 
Sl  Aid.  477)  in  an  action  of  assampsit  on  a  contract  to  indemniij  against  be* 
coming  speeial  baiL  The  declaraiioii  was,  that  judgment  was  reoovwred  in 
the  soit  wherein  the  plaintiff  became  bail,  in  MicbaeUnaa  term,  56  Geo. 
3  ;  whereas  the  record  was  Hilary  term,  56  Geo.  3  ;  and  held  no  yari. 
anee. 


Tub  PfiopLB,  ex  reL  Kn ap^,  against  The  Judges  of  the 
Court  of  Common  Pleas  of  the  county  of  Westchester. 

A  MAHDAMVs  was  issucd  out  of  this  Court  in  these  words :  Form  of  an 
«  The  people,  &c.  to  the  Judges,  &c.  of  Westchester,  greet-  jj|f^^  ^ 
ing:  Whereas  it  has  lately  been  represented  to  us,  in  our  a  court  of  com. 
Supreme  Court  of  Judicature,  before  our  Justices  thereof,  ^^mmn£ng' 
on  the  part  and  behalf  of  Jonas  Knapp,  that  at  a  Court  of  them  to  seal  a 
Common  Pleas  held  in  and  for  the  county  of  Westchester,  at  uons.  **^'" 
&c.  on  &c.  a  certain  suit,  then  and  there  pendinc;.  In  thd  ^?:??."*1.!?* 

.,   --  _   _  '  ,     -  /  .V  ♦    ,  forth  the  bill; 

said  Court  of  Common  Pleas,  before  you  the  said  Judges,  yet  held  suffi. 
wherein  Jonas  Knapp  was  appellee,  and  Sylvanus  Knapp  ap-  ^i^^^  mT^ed 
pellant,  was  argued  before  you  the  said  Judges,  and  a  judg-  in  vacation,  br 
ment  of  nonsuit  rendered  therein  by  you  the  said  Judges ;  J„a^*"^  ^^ 

rately,  the  ori- 
ginal mandamus,  and  deliyering  him  a  copy ;  held,  a  good  service. 

A  motion  to  quash  an  alternative  mandamus  may  be  made  before  the  writ  is  returned. 
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ALBAmr,    and  that  the  said  Jonas  Knapp,  by  his  counsel  learned  in  the 
Fek  1835.    jn^^  jj  j  ^jg^  ^^^  there  except  to  the  opinion  of  you  the  said 

The  Peopla    Judges  in  the  said  suit,  and  to  the  judgment  therein  by  you 
,  ^^v    ^    so  rendered  as  aforesaid,  and  did  then  and  there  write  his 

JoOMf  of 

WMtchMtar.  exceptions,  and  tender  tiie  same  to  you,  and  request  you  to 
affix  your  seals  to  the  same,  to  which  said  exceptions,  you 
the  said  Judges,  refused  to  affix  your  seals :  Whereupon, 
we,  being  willing  that  justice  should  done  in  the  premises, 
do  command  you,  that  you,  the  said  Judges,  do  affix  your 
seals  to  the  said  bill  of  exceptions,  according  to  the  statute 
in  such  case  made  and  provided ;  or,  in  default  thereof,  that 
you  make  known  to  us,  in  our  Supreme  Court  of  Judicature, 
before  our  said  Justices  thereof,  at  the  capitol  in  the  city  of 
Albany,  on  the  3d  Monday  of  February  next,  why  you  have 
not  done  the  same.  Witness,  John  Savagb,  Esq.  &c.  at 
&c.  the  30th  day  of  October,  A.  D.  1824.'' 

It  appeared  by  an  affidavit  of  the  First  Judge  of  West- 
chester^  that  this  writ  was  served  by  shewing  the  Judges, 
each  of  them,  in  vacation,  the  original  which  the  attorney  re- 
tamed,  and  at  the  same  time  delivering  to  each  a  copy. 

E.  Williamif  for  the  defendants,  moved  to  quash  or  su- 
persede the  tnandamuSf  1.  On  the  ground  that  it  is  defec- 
tive in  form,  in  omitting  to  set  forth  or  recite  the  bill  of  ex- 
ceptions. In  Sikes  v.  Bansomf  (6  John.  Rep.  279)  this  Court 
say,  that  our  statute  is  the  same  as  the  English,  in  rela- 
tion to  bills  of  exceptions;  that  the  Supreme  Court  can 
issue  the  writ,  as  well  as  the  Chancery  in  England.  The 
Court  then  refer  to  the  English  forms,  and  say  that  they  can 
be  the  same  in  the  Supreme  Court ;  that  the  writ,  after  recU" 
ing  the  complaint,  commands  the  Judges,  it  Ua  est,  tsmc  si* 
gilliif  vestra,  4^.  and  if  it  be  returned  quod  rum  ita  est,  the 
answer  would  be  sufficient  In  Bull,  N.  P.  310,  it  is  said, 
if  the  Judges  refuse  to  sign  the  bill,  the  party  grieved  by  the 
denial  may  have  a  virrit  upon  the  statute,  commanding  the 
same  to  be  done  juxta  forman  statuti ;  it  recites  the  form 
of  an  exception  taken  and  overruled,  and  it  follows,  vMs 
pracipimus  quod  si  ita  est  tunc  sigilla  vestra  apponatis  ;  and 
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if  it  be  returned,  quod  turn  Ua  est^  an  action  will  lie  for  a     ALBAmr, 
fiJse  return,  and  thereupon  the  surmise  will  be  tried,  &c.         '•**•  ^®^' 

From  these  authorities,  it  is  evident  that  the  mandammM   Tb^  Peopfo 
must  recite  the  bill  of  exceptions  tendered,  that  the  Judges    j  ^  ^'  ^ 
below  may  see  whether  the  bill  they  are  required  to  seal  Westchorter. 
comprises  the  same  matters  as  that  tendered ;  and  that  they 
may  be  able  to  return  specifically,  qwdnom,  itaestf  or  other- 
wise, according  to  the  fact. 

Nothing  appears  upon  the  mandamus  but  what  the  Com- 
mon Pleas  did  right  in  directing  a  nonsuit ;  or,  if  otherwise, 
there  is  not  that  point  of  law  stated  which  would  be  the  sub- 
ject of  a  bill.  The  contrary,  rather,  appears,  and  that  there 
is  no  point  of  law  to  which  a  bill  of  exceptions  can  be  taken. 
(2  Gaines'  Rep.  168.) 

The  counsel  also  objected  to  the  manner  of  service,  as  ir- 
regular. 

/•  Edwards^  referred  to  Bac.  Abr.  Mandamus,  (B)  to  show 
that  a  motion  to  quash  the  writ  would  not  lie  before  a  re- 
turn made  and  filed.  The  manner  of  service  was  right  as 
settled  by  this  Court  in  The  People  v.  The  Supervisors  and 
Judges  rf  Ulster  J  (1  John.  Rep.  64.)  The  bill  of  exceptions 
need  not  appear  in  the  writ  It  is  always  tendered  to  the 
Judges  at  the  trial,  and,  in  practice,  it  is  served  on  them  with 
the  mandamus.  If  not  done,  or  the  service  is,  in  any  man- 
ner, irregular,  it  may  be  cause  for  refusing  a  peremptory 
mandamus^  but  is  no  cause  for  quashing  or  superseding  the 
writ  The  form  of  a  mandamus  to  set  aside  a  rule,  as  drawn 
by  counsel,  in  Blunt  v.  Greenwood^  which  is  given  at  length 
in  1  Cowen's  Rep.  32,  was  not  more  explicit  than  this.  The 
Judges  abould  make  a  return  upon  which  issue  may  be  taken, 
and  should  not  be  allowed  to  quash  the  writ  upon  their 
aflUavit 

He  concluded,  by  moving  that  a  peremptory  mandamus 
issue. 

Curia.  It  is  objected  that  a  motion  to  quash  the  writ  will 
not  lie  till  it  is  returned.  Such  is  the  general  rule ;  but  a 
case  is  cited,  {J%e  People  v.  The  Judges  and  Supervisors  of 
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ALBANT, 
Feb.  1835. 

Esparto 
Staata. 


VhteTj  1  John.  Rep.  64,)  by  which  it  appears  that  the  service 
of  an  alternative  wutmdamus  may  be  by  delivering  a  copy,  at 
the  same  time  showing  the  original.  The  party  thus  having 
a  right  to  retain  the  writ,  the  Judges  must  make  a  return  with* 
out  it.  The  writ  itself  cannot  be  returned  by  them ;  and  we 
think  the  case  an  exception  to  the  rule.  Ttie  motion  is,  for 
that  reason,  in  time.  We  think,  however,  it  was  not  oe^ 
cessary  to  recite  the  bill  of  exceptions  in  the  writ ;  the  mo* 
tion  to  quash  or  supersede  it  is,  therefore,  denied ;  but  as  the 
defendants  may  not  have  had  time  to  prepare  a  return,  we 
give  tbtm  to  the  next  term  for  this  purpose,  when,  if  the  re* 
turn  be  not  made,  a  peremptory  mandamus  must  go. 

Rule  accordingly. 


Whare  a 
bond  was  left 
wiUi  an  atlor- 
nej  of  this 
coart,  to  the 
end  that  he 
ahcmld  writo 
to  the  obligor 
and  obtain  the 
monej ;  hot 
without  anj 
ozpreei  direc* 
tion  to  bring  a 
aait  in  default 
of  payment, 
the  attorney 
haTing  recei- 
ved tM  money 
without  auit, 
•nd  necleeted 
to  pay  It  oyer, 
OB  demand,  to 
hiaelient;  held 
thathereceiy- 
ed  the  bond  to 
eoUeot  in  his 
character  of 
attorney;  and 
that  an  attach, 
ment     ahonld 


le  against 
him,  unless  he 
paid  oyer  the 
money. 


JSx  parte  Saats. 

Thb  relator,  Staats  had  left  a  bond  with  J.  W.  Edmonds, 
Esq.,  an  attorney  of  this  Court,  to  the  end  that  he  should 
write  to  the  obligor  to  pay  to  him,  (Edmonds,)  for  the  use  of 
Staats,  who  was  the  obligee,  the  money  due  upon  the  bond ; 
but  he  did  not  direct  Mr.  Edmonds  to  commenee  a  suit  up* 
on  it,  in  case  the  obligor  should  make  default  in  paying  ac- 
cording to  such  written  request.  The  obligor  paid  the  mo- 
ney to  Mr.  Edmonds,  who  had  neglected  to  pay  it  over  to  the 
obligee,  though  repeatedly  requested  by  the  obligee  to  do 
this.  Mr.  Edmonds  made  affidavit  that  he  was  poor  and  uq- 
able  to  raise  the  money  to  pay  the  obligee,  but  was  willing 
that  the  obligee  should  take  all  his  property ;  that  he  had  of- 
fered to  assign  good  demands  to  the  obligee  which  he  be- 
lieved were  collectable,  in  payment  of  the  money,  which  had 
been  refused,  &c«    Upon  these  facts, 

/.  L'Amoureaiix  moved  for  a  rule  that  Mr.  Edmonds  shew 
cause  why  an  attachment  should  not  issue  against  him.  He 
cited  The  Peoph  v.  Smith,  (8  Gaines's  Hep.  221,)  and  The 
same  v.  Wikan,  (6  John.  Rep.  368.) 

J.  W*  EdmondSf  in  person,  contra. 
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Curia.     The  motion  must  be  granted.     It  is  plain  that  albaitt, 

this  bond  was  left  with  Mr.  Edmonds  in  his  character  of  at-  ^*^-  '^^- 

torney,  though  no  specific  directions  were  given  to  bring  a  g^  _,|, 

suit.     It  turned  out  that  there  was  do  need  of  a  suit.     The  Suat*. 
money  was  paid  in ;  and  the  relator  is  entitled  to  our  aid  in 
obtaining  it,  in  ^e  same  manner  as  if  collected  by  suit. 

Rule  to  show  cause.{a) 


(•)  Iath«iiuUterorKDight,(IBing:ham'aRep.  91,  C.B. Mich. T.  1893.) 
Lmu,  mjt.,  OD  >  fbrmei'  dajr,  moved  fit  >  rule  cKtliog  on  Knight,  u  iltoratj 
of  thU  ccNut.  to  ihow  caoie  whj  ha  ibould  not  pay  OTer  to  ons  Hall,  mooey 
which  he  hul  neeived  on  billi  which  Hall  had  reqaeated  him  to  fat  dia* 
coonted  ;  Lena  moved  this,  on  elSdaTiU  which,  «■  he  laid,  diaoloaad  a  oon- 
dael  on  the  part  of  Koight,  aiDDoiitiiig  perhap*  to  breaeh  af  good  faith ;  and 
ka  urged,  that  in  laeh  ■  ease,  the  court  woald  eierciae  ita  aatboiitj  ow  •■ 
attomo]',  aa  being  ons  of  the  miniaten  of  the  eoait. 

Bal  aa  it  appealed  that  what  waa  eomplainsd  of  had  not  been  done  in  Um 
eoorae  of  anj  oaoae  in  whioh  the  altoniey  vaa  engaged,  and  aa  no  ptmadent 
vaa  fhmiahed  for  aammarjr  iaterfarenoe  againat  an  attomey,  eioapt  whcra  a 
eaaas  vaa  depending,  the  eonrt  were  unwilling  to  grant  the  mis,  obaarrinf, 
Ihat  to  rocare  billi  to  be  diacouated  waa  not  within  the  peculiar  prorinee 
of  an  attomaj',  and  that  the  applicant  moat  haTeraconna  to  the  ordinary  re. 
wediea  which  the  law  aflbrded, 

Lena,  howevat,  having  thia  day  nforred  the  ooort  to  Dt  Waif  and  otitn 

r. ,  3  Chit.  Rep.  63,  and  urging  that  the  preaent  maltar  bad  been  com. 

Bitted  to  Knight,  in  hi*  character  of  attorney,  the  court  granted  a  rule  aiti. 
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ALBANY, 

Feb.  1825.        Jacksow,  ez  dem.  Pioniek  and  others,  against  Schaubes. 

ac^  on      rp^^  SAME,  ex  dem.  The  same,  against  different  defendants 
Schaubor.  in  ten  other  causes. 

eri^^uL'*!^  Ejectmewt,  for  land  in  the  county  of  Saratoga.  The 
favour  of  the  first  cause,  and  two  of  the  others,  were  noticed  for  trial,  at 
U^^  thouSi  ^^®  December  circuit,  in  Saratoga,  1823,  when  the  first  was 
againrt  differ-  tried,  and  a  verdict  taken  therein  for  the  plaintiffs  subject 
anu,  concenil  ^^  the  opinion  of  this  Court  on  a  case.  The  two  other  cau- 
ing  the  tiUe  to  ges  were  not  brought  to  trial  at  that  Circuit.  All  the  causest 
pend  on  the  except  the  first,  were  noticed  for  trial  at  the  Saratoga  Cir- 
■*^®^^®°J  cuit  in  June  last,  one  of  tbem  brought  on  to  trial,  and  the 
eyidenoe,  eith-  plaintiff  nonsuitcd  ;  when  his  counsel  declined  proceeding  to 
^^  ^"^^^^l  trial  with  the  others,  and  they  were  not  tried.    The  9  re- 

moTO  tnat  only         ^    ^  **  .  ^ 

one    of    the  maining  causes  were  again  noticed  for  trial,  at*  the  last  De-^ 
and*^that"the  ^^^^^  Circuit  in  Saratoga,  and  of  them  tried,  and  the  plain- 
others     abide  tiff  being  uonsuited,  he  declined  proceeding  to  trial  in  the 
if  tbTfactltluit  otl^cr  causes,  of  which  he  gave  the  defendants'  counsel,  in 
the   questiona  each,  noticc  ou  thc  morning  of  the  dav  following  the  trial. 

and     evidence * 

are  the  ttame  Bcfore  the  trial,  the  defendants'  counsel  stated  to  the  Cir* 
d"  *^ted*b  "iS^  ^^^  Judge,  in  open  Court,  in  the  presence  of  the  plaintiff's 
iidayit,themo.  counsel,  that  cascs  had  been  made  in  the  two  causes  first 
^'^'^  ted -^  othT  tried,  which  were  then  pending  and  undetermined  by  this 
erwiae,  if  that  Court,  (which  was  the  fact,)  and  requested  the  Judge  to 
oT'^Mi^ar^^ti  postpone  the  trial  of  all  the  causes  till  decisions  could  be 
be  doubtful,  had  upon  the  cascs  so  made ;  the  Judge  asked  the  defend- 
■everalcuiM^  ants' counscl  if  he  would  consent  to  let  the  causes  then  noti- 
concerning  ced  for  trial  abide  thc  decision  of  the  Court  on  the  cases 
land,  in  favor  made,  to  which  he  replied  in  the  negative,  though  the  plain- 
of  the  same  tiff's  counsel  consented.  The  affidavit  of  the  {daintifTs  at- 
l^d^  'differ,  torncy  stated  that  the  title  and  evidence  of  the  plaintiff'  in 

ent       defend' 
anti,  were  uol 

iieed  for  trial,  and  one  was  tried,  in  which  the  plaintiff  waa  non>suited,  upon  which  hia  coon- 
■el  gave  notice  to  the  defendants*  counsel,  that,  as  all  tlw  causes  depended  on  the  same  ques- 
tions, the  others  would  not  be  tried,  and  a  case  was  laade,  and  an  order  obtained  to  staj  pro. 
ceedingt  in  the  cause  tried,  with  a  view  to  a  motion  fiur  a  new  trial ;  and  on  motion  for  judg- 
ment as  in  case  of  non-suit,  the  plaintiff's  attorney  swore  that  the  title  and  evidence  of  the 
plaintiff  were  the  same  in  all  the  causes  :  held,  that  unless  the  defendants  would  file  affidavits, 
m  20  days,  that  the  questions  and  evidence  wore  not  the  same  in  all  the  oanses,  the  motion 
should  be  denied  ;  and  that  the  causes  untried  should  abide  the  event  of  the  one  last  tried ; 
and  that  if  such  affidavits  should  be  filed,  that  then  the  plaintiff  should  pay  costs  of  tbs 
circuit,  &C. 
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support  of  it  was  the  same  in  each  of  these  causes.  A  case 
was  also  made  in  the  cause  last  tried,  with  a  view  to  set 
aside  the  nonsuit,  &c.  andXhe  Circuit  Judges  had  stayed 
the  proceedings  by  a  certificait  of  probable  cause. 


ALBAlfTi 

FelKlSSS. 


A»  Van  Vechtettf  now  moved  for  judgment  as  in  case  of 
nonsuit,  in  all  these  causes  excepli  such  as  had  been  tried. 

L.  H.  Palmer^  contra. 

Curia*     Where  a  number  of  causes  are  brought  and  all 
depend  upon  the  same  title,  as  here,  and  the  questions  to  be 
litigated,  and  the  evidence,  are  the  same  in  all,  it  is  com- 
petent for  either  party  to  make  an  application  to  this  Court, 
before  the  Circuit  arrives,  that  only  one  of  the  causes  be 
carried  down  to  trial ;  and  that  the  plaintiff  be  not  prejudiced 
by  his  omission  to  try  others ;  and,  in  a  clear  case,  that  they 
abide  the  event  of  the  cause  to  be  tried.     In  passing  upon  such 
a  motion,  the  Court  would  be  guided  by  the  admissions  of 
the  party  against  whom  the  motion  should  be  made.     If  the 
affidavits  of  the  parties  should  agree  that  the  points  of  inqui- 
ry and  the  evidence  would  be  the  same  in  all  the  causes,  the 
motion  would  be  granted.     If  they  should  disagree,  though 
they  should  only  leave    the  matter  in  doubt,  the  motion 
would  be  denied.    Here  neither  party  has  applied  for  our 
direction  :  all  the  causes  were  noticed ;  an  offer  was  made 
but  not  acceded  to,  at  the  Circuit,  that  eight  of  them  should 
abide  the  event  of  the  ninth,  which  the  plaintiff  contempla- 
ted trying.     It  was  tried ;  the  plaintiff  was  nonsuited,  a  case 
is  made  and  jM'oceedings  stayed  till  a  decision  here.     The 
plaintiff's  counsel  gave  notice  the  morning  after  the  trial 
that  he  should  not  try  the  remaining  causes ;  and  on  the 
defendants'  moving  for  judgment  as  in  case  of  nonsuit,  they 
are  met  by  the  affidavit  of  the  plaintiff's  attorney  that  the 
questions  to  be  tried  were  the  same  in  all  tlie  causes.     The 
only  dispute  here,  is  about  the  costs,  which  must  depend  on 
the  bet,  that  the  questions  and  evidence  were  or  were  not 
the  same  in  all  the  causes.     If  the  former  be  the  fact,  it  can- 
not be  just  that  the  plaintiff  should  be  required  to  go  through 
with  the  formality  of  a  trial  in  each  ;  and  repeated  decisions 
of  this  Court  have  pronounced  him  not  in  default,  for  taking 


Jaokson 

T. 

Shanber. 
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ALBANY,    the  course  which  he  has  pmrnied.    The  only  difficulty  arisef 
Feb.  1825.    f^Qj^  ^q  {q^xii  in  which  these  motions  for  judgment,  as  in 
i:z  parte      ^^^^  ^^  nonsuit,  are  brought  forward.    Owing  to  this,  the  de« 
Chiytiio.     fendants  have  not  yet  been  heard  upon  the  question  whe- 
ther according  to  their  views  of  the  matter,  the  questions  and 
evidence  will  be  the  same  in  all.     Under  the  circumstances, 
therefore,  we  direct  a  rule  to  be  entered,  that  the  causes  un- 
tried abide  the  event  of  the  cause  of /ocAxon,  ez  dem.  Pionier 
and  others  v.  Lyon^  (the  cause  last  tried)  unless  the  defend- 
ants shall,  within  20  days,  file  an  affidavit  that  the  last  causes 
not  tried  do  not  depend  on  the  same  questions  and  on  the 
same  evidence  as  the  cause  last  tried ;  and  if  they  file  such 
affidavit,  then  that  the  lessors  of  the  plaintiff*  pay  to  the  de- 
fendants their  costs  of  the  last  Circuit,  &c. 

Van  VeclUenf  said  the  causes  did  not  depend  on  the  same 
questions  and  the  same  evidence ;  and  an  affidavit  to  that 
effect  would  be  filed. 


Ez  parte  Chryslut. 
An  appeal  to      HicKOK  &  HAMILTON  sued  Chrvslin  before  a  Justice  of 

the    court    of  *^ 

common  pleas  the  Peace  of  the  county  of  Onondaga,  and  recovered  judgment 
tio?s  ^cmut  *P^i"«^  J*™  fo^  #84,99  damages  and  costs,  from  which  the 
euinot  be  re-  defendant  appealed  to  the  next  Court  of  Common  Pleas  of 
SJTVrmli  of  ^^^^  county,  gave  the  proper  notice,  paid  the  costs,  and  gave 
proceeding  for  a  bond  with  a  surety  approved  by  the  Justice,  payable  to  the 
r^jairST'^y  plaintiffs,  With  a  penalty  of  $70,  conditioned,  after  reciting 
^  rf% "m  ^^^  judgment  and  that  the  defendant  had  appealed,  thus : 
dollar  act,  *'  that  if  the  above  bounden  Jacob  Chryslin  shall  prosecute 
^^b/ rtrk}^  ^^^  *®^^  appeal,  with  all  due  diligence,  to  a  decision  in  the 
ly  complied  Court  of  Common  Pleas,  and  shall  moreover  pay  to  the  said 
^Thus,  if  the  Morehouse  Hickok  6c  Robert  Hamilton  the  judgment  to  be 
claoae  in  the  rendered  on  such  appeal,  with  interest  thereon,  and  their, 

appeal     bond, 
req  uired      by 

the  act  relative  to  paying  the  judgment  in  the  jaatice*a  court,  with  interest,  Ste.  be  omit- 
ted the  appeal  cannot  be  received,  nor  have  the  C.  P.  power  to  amend  the  bond. 

After  they  ard  duly  poeeesaed  of  the  cauae,  they  may,  however,  amend  as  in  ordinary 
cases. 
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the  said  Morehouse  &  Robert's  costs  of  such  appeal,  provi-  albawy, 
ded  costs  be  awarded  against  him  the  said  Jacob  ;  or  that  ,^L-^/ 
said  Jacob  will  surrender  his  body  in  execution  of  said  judg-  Ez  puru 
ment  to  be  rendered  on  said  appeal,  provided  judgment  shall  C"'!""** 
be  rendered  against  said  Jacob,  then,  &c.  otherwise,  &;c.** 
On  the  15th  September  last,  being  within  the  time  required 
by  law,  the  Justice  made  due  return  to  the  appeal,  which, 
with  the  bond,  was  filed  in  the  Clerk's  office  of  Onondaga 
county.  At  the  last  September  term  of  the  C.  P.  of  that  coun- 
ty, the  cause  was  called  upon  the  appeal,  and  Chryslin,  the 
appellant,  appeared  by  his  attorney  ;  and  the  appellees  ap- 
peared by  their  attorney,  and  moved  the  Court  to  quash  the 
appeal,  on  the  ground  that  the  condition  of  the  bond  was  de- 
fective ;  which  motion  was  opposed.  The  Court  decided 
that  the  condition  of  the  bond  did  not  conform  to  the  statute, 
&c.  The  counsel  for  the  appellant  then  moved  to  amend 
the  bond ;  but  the  Court  overruled  the  motion,  and  quashed 
the  appeal,  though  it  was  agreed  by  the  counsel  of  both  par- 
ties, that  if  the  bond  was  defective,  this  arose  from  a  mere 
clerical  mistake,  and  that  the  appeal  was  prosecuted  in  good 
faith. 

H.  Baldwin^  for  the  relator,  now  moved  for  an  alternative 
mandamus,  commanding  the  Judges  to  vacate  the  rule  quash- 
ing the  appeal,  and  proceed  to  a  hearing.  He  said  the  only 
objections  raised  related  to  the  condition  of  the  bond.  The 
first  is,  that  it  omits  the  clause  ^  to  pay  the  debt  or  damages 
recovered  before  the  Justice,  together  with  the  interest  there- 
on, and  costs  of  such  appeal,  if  such  appeal  shall  not  be  pros- 
ecuted with  all  due  diligence,''  &c.  (Sess.  47,  ch.  238,  s.  36.) 
The  second  is,  that  the  condition  should  not  be  in  the  alter* 
native,  to  pay  the  debt  or  damages  and  costs,  or  surrender 
the  body  in  execution,  &c. 

The  object  of  requiring  the  first  clause  was  merely  to  com- 
pel the  appellant  to  appear.  He  did  appear,  and  the  sta- 
tute was,  in  this,  substantially  complied  with.  As  to  the  se- 
cond objection,  the  statute  is  obscurely  worded ;  but  it  is  sup- 
posed the  bond  is  a  substantial  compliance  with  it. 

But  as  to  both  objections,  we  say  it  foy  exclusively  with 
the  Justice  to  pass  upon  the  validity  of  the  bond.    Not  only 


•I 


ea  CASES  IN  THE  SUPREME  COURT 

ALBANY,    the  sureties,  but  the  bond  is  also  to  be  approved  of  by  the 

Feb.  1895.     Justice.     Such  is  the  fair  import  of  the  section  in  question. 

Van  Antwerp  The  Justice  having  approved  the  bond,  the  matter  becomes 

J-   ^'  resjudicata^  and  the  Common  Pleas  have  no  power  to  call  its 

validity  in  question. 

If,  however,  the  bond  was  defective,  we  had  a  right  to  a- 
mend,  not  only  upon  general  principles,  but  on  the  authority 
of  Tompkins  v.  Curtiss.     (3  Co  wen's  Rep.  251.) 

The  motion  was  not  opposed  ;  but, 

Per  Curiam.  The  bond  was  defective.  The  clause  rela- 
tive to  paying  the  judgment  below,  with  interest,  and  costs 
of  the  appeal,  &c.  was  omitted,  which  is  a  material  part  of 
the  condition  required  by  the  statute. (a)  This  being  so,  the 
act  is  peremptory  that  the  appeal  shall  not  be  received.  It 
had  no  force  or  effect  whatever.  (Sess.  47,  ch.  238,  s.  36.) 
The  Court  had  no  discretion.  It  seems  to  be  the  intention 
of  the  legislature  that  the  party  shall  not  be  heard  on  appeal, 
unless  he  comply  strictly  with  the  terms  of  the  act.  The 
Court  below  acquired  no  jurisdiction  of  the  appeal.  There 
is  no  cause  concerning  which  he  can  interfere.  In  this  view 
they  have  no  power  to  amend  the  bond.  After  being  pos- 
sessed of  the  cause,  they  may  exercise  the  ordinary  power  of 
amending,  as  we  held  in  the  case  cited,  of  Tompkins  v. 
Curtiss ;  but  they  cannot  do  this  till  the  cause  is  before  them. 
The  motion  must  be  denied. 

Rule  accordingly. 

(a)  \id,mni€ff.  61. 


Van  AaTwaBPy  Sheriff  of  Ai^bamy,  against  Newman. 

A  writ  of  er« 

rorbawritof     J.  L'AxouREUx,  for  the  plaintiff,  moved  for  leave  to  take 
nS^'^'all^w^  ^"^  execution  in  this  cause,  notwithstanding  the  writ  of  error 

by  a  indge. 

Filing  it  with  the  clerk,  and  anteffuis  iU  roeoipt,  is  a  aufliciont  allowance  ;  and  will  stajr 
ezecation,  if  t>ail  be  in. 

No  particular  form  of  a  recogptiizance  of  bail  in  error  ia  neconarj ;  and  where  it  wan  drawn 
np  in  the  form  of  a  bond,  with  a  proper  penalty  and  condition,  and  acknowledged  before  a 
Ji^dge,  who  eerUfiad  the  aoknowlcd^mont  in  this  form  :  **  Signed,  aoalod  and  deftvcred,  in 
the  preaence  of  J.  W.**  the  judge;  held^  that  this  wae  safficiont. 

Mere  delaj  to  have  a  writ  or  error  returned,  for  nearlj  a  year,  is  not  a  sufficient  ground 
for  allowing  the  defendant  in  error  to  proceed  with  his  execution. 


.  I 
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brouglit  by  the  defendant  upon  the  judgment  of  thit  court  for     albanT( 
Uie  plaintiff.     [Vid.  3  Cowen's  Hep.  643,8.  C]  ^'^^^' 

The  security  given  to  stay  execution  was  in  this  form  :  Vui  Antwarf 
"  Know  all  men  by  these  presents  that  we,  Lewis  Newman,  fj^l.„. 
John  Nclliger  and  John  Hinckley,  are  held  and  firmly  bound 
unto  Cornelius  Van  Antwerp,  Esquire,  Sheriff*  of  the  city  and 
county  of  Albany,  in  the  sum  of  one  thousand  and  twenty- 
three  dollars  and  fifty-two  cents,  of  the  money  of  account  of 
the  United  States  of  America,  to  be  paid  unto  the  said  Cor- 
nelius, his  attorney,  executors,  administrators  or  assigns  ;  for 
which  payment  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  tlie  thirtieth  day  of  March,  in  the  year  of  our 
Lord,one  thousand  eight  hundred  and  twenty-four. 

The  condition  of  the  above  recognizance  is  such,  that  if  the 
said  Lewis  Newman  doth  and  shall  prosecute  to  efTcct  the 
writ  of  error,  brongfat  in  the  Court  for  the  trial  of  Impeach- 
ments, and  the  correction  of  Errors,  against  the  said  Corne- 
lius Van  Antwerp,  Sheriff  as  aforesaid,  upon  a  judgment  in 
our  Mayor's  Court  of  the  city  of  Albany,  and  which  was 
reversed  by  our  said  Supremo  Court ;  and  also  pay  and  satis- 
fy, if  such  judgment  of  the  Supreme  Court  shall  be  affirmed, 
the  costs  to  be  adjudged  upon  such  judgment,  and  all  costs 
and  damages  to  be  awarded  for  delay  of  execuUon,(a)  then 
the  above  recognizance  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Leuju  Newman,  (l.  s.) 

Joh*  NelHger,     (b,  s.) 

Signed,  sealed  and  delivered  John  Hinckley,   (u  •.) 

in  the  presence  of 

John  Woodworth,''{b) 

To  this  was  subjoined  the  following : 


((>}  Vid.  1  B.  L.  143, 1. 3. 

(1)  Vid.  SifUribam  t.  Batkui,  1  J«hn.  Rep.  491. 
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ALBAiTT,        « I  approve  of  the  above  persons  as  sufficient  sureties  for 
*    the  prosecution  of  the  writ  of  error  in  the  within  mentioned 


Van  Antwerp  causo.     March  90th,  1824. 
NeJi«i.  -^^A^  Woodwortli.- 

The  writ  of  error  was  in  the  usual  fonn»  issued  out  of  the 
Court  of  Chancery,  tested  the  30th  March,  1824,  returnable 
without  delay,  and  was  filed  in  the  Clerk's  office  of  this 
Court,  April  10th,  1824.  On  the  same  day,  notice  of  this 
was  given  to  the  plaintiff's  attorney.  The  defendant's  attor- 
ney, had  not  yet  caused  the  writ  of  error  to  be  returned. 
This  writ  had  been  issued  and  filed,  without  being  allowed 
by  a  Judge. 

LAmoreux  said,  though  the  Court  could  not  quash  the 
writ,  they  might  prevent  its  delaying  execution.  Here  had 
been  a  delay  of  nearly  a  year  since  the  writ  was  filed.  It 
had  not  even  been  returned.  This  alone  would  be  a  ground 
for  suffering  execution  to  go.  (2  Dunl.  Pr.  1139,  1141,  and 
the  cases  there  cited.) 

2.  The  writ  should  have  been  allowed  by  a  Judge. 

3.  The  recognizance  is  altogether  defective.  It  does  not 
refer  to  a  writ  of  error  from  this  Court,  but  from  the  Mayor's 
Court  It  is  in  the  form  of  a  common  bond,  and  has  never 
been  acknowledged. 

jL.  H.  PalmeTy  contra. 

Curia.  The  mere  delay,  in  this  case,  is  not  a  sufficient 
ground  for  our  allowing  execution  to  go. 

It  is  not  necessary  that  a  writ  of  error  should  be  allowed 
by  a  Judge.  It  is  a  writ  of  right ;  and  the  proper  ofiicer  is 
bound  to  issue  it  of  course,  on  the  application  of  the  party. 
The  English  books  speak  much  of  allowing  a  writ  of  er- 
ror, but  this  does  not  mean  a  judicial  act.  There  the  writ  is 
delivered  to  the  Clerk  of  the  Errors,  who  enters  its  receipt, 
whereupon  the  party  takes  of  him  a  note  or  certificate 
that  he  has  allowed  the  writ.(c)     This  is  what  the  books 

(c)  Vid.  1  Arch.  Pr.  318 ;  lad  fbr  note  of  allowance,  Tidd.  Forms,  515,  i. 
13.    Id.  Albany  ed.  1803,  p.  998. 
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mean  when  they  spoak  of  allowaoce.  Wirh  us,  the  English 
idea  of  allowance  of  the  writ  is  seldom  complied  with,  be- 
yond the  receipt  of  it  by  (he  Clerk  of  the  Court  to  which 
it  is  directed. ((^  The  filing  ii  with  him,  and  his  entering 
the  receipt  of  it,  is  an  allowance,  and  stays  execution,  if 
bail  }te  in. 

As  to  the  recognizance,  the  party  here  drew  a  bond,  with 
an  adequate  penalty,  and  a  proper  condition.  With  this  he 
goes  to  a  Judge,  in  whose  presence  it  is  executed.  The 
Judge  witnesses  it,  and  certifies,  substantially,  that  il  was 
acknowledged  in  hi?  presence.  The  proceeding  was  some- 
what informal.  The  instrument  is  not  technically  worded  ; 
but  it  was  a  virtual  compliance  with  the  act.  The  words 
"signed,  sealed  and  delivered,  in  the  presence  of"  the 
Judge,  is  equivalent  to  saying  that  it  was  acknowledged  be- 
fore him.  It  was,  in  fact,  so  acknowledged.  It  was  the  act 
of  the  parly  and  his  bail.  It  is  a  sufficient  warrant  for  draw- 
ing up  a  regular  recognizance  roll ;  and  we  think  it  fdly 
available  to  the  plaiotiS',  should  he  find  it  necessary  to  resort 
to  it  by  action. 

Motion  denied. 

<cl)  Id  note  to  Oravall  v.  Stimptan,  (1  B.  &.  F.  479  n.  a.)  ths  kllowsncB 
of  ■  writ  of  error  u  defined  to  be,  ita  delivery  to  the  Clerk  of  the  Erron  ;  mA 
Meriltn  T.  SUvent,  Bun.  305,  and  Syka  v.  Daieion,  id.  St09,  aupptnt  that 
definition.    Vid. &bo, Payne  r.  Wkaley, 2B,Si.P.  137. 


Shbbm AK,  by  his  guardian,  E.  Sioth,  against  Jabcbb 
McNrrr. 

Aftbk  the  decision  (February  term,  1824)  in  8  Cowen's        P*,."*' 
Kep.  452,  the  plaintiff*  carried  this  cause  down  to  trial,  and  a   plaintiff  to 

try  only  on»  of 

where  the  qaeatiou  and  the  endence  an  the  lame  in  >ll,  withont  bring  lahiected  to  oo^ 
ibr  not  tiyug  the  otbsre.  doea  not  apply  to  ectione  of  aleudai,  &o.  where  the  qoeatioa  ia 
OOB  of  daniEgea.  to  be  d«t«Tininad  by  a  jnty,  but  ia  confinsd  to  qaeationa  of  property. 
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ALBANY, 

Feb.  1825. 

Sherman 
McNitt 


obtained  a  verdict ;  and  in  settling  the  general  bill  of  costs 

between  the  parties,  the  same  question  now  arose  affain« 
upon  a  motion  for  re -taxation,  which  was  determined  then ; 

and  the  additional  fact  was  now  shewn  to  the  Court,  that  both 

the  causes  of  Sherman  v.  McNitt  and  Sherman  v.  Wilson, 

mentioned  in  that  report,  were  actions  of  slander ;  and  now, 

in  speaking  of  that  case, 

WooDWORTH,  J.  (who  delivered  the  opinion  of  the  Court) 
said,  ^'  It  does  not  appear,  by  the  report,  that  the  two  cAuses 
were  actions  of  slander.  Whether  this  fact  appeared  upon 
the  affidavits,  we  do  not  remember ;  but,  at  any  rate,  our 
attention  was  not  called  to  the  circumstance,  nor  did  we  ad- 
vert to  it.  The  plaintiff  now  claims  the  costs  of  the  Cir- 
cuit, upon  the  ground  that  as  both  causes  depended  on  the 
same  question,  and  that  against  Wilson  had  been  tried,  and 
was  to  be  farther  considered  upon  a  case  made,  it  was 
regular  to  let  the  other  go  off  till  the  decision  of  this  Court 
should  be  obtained.  This  is  the  rule  where,  all  the  causes 
involve  the  same  questions,  and  the  same  evidence,  in  rela- 
tion to  a  right  of  property,  like  that  in  Mr.  Palmer's  causes, 
decided  at  the  present  term.(a)  But  it  is  obvious  that  the 
rule  cannot  apply  to  actions  of  slander.  The  question  is  one 
of  damages  upon  which  there  is  no  certain  rule,  and  which 
l)elongs  almost  exclusively  to  the  jury.  The  plaintiff  having 
tried  one  cause  in  which  he  obtains  a  verdict  for  a  certain 
amount,  may  still  go  before  another  jury,  in  another  cause 
and  litigate  the  same  question,  and  demand  a  heavier  sum' 
and  perhaps  have  it  allowed,  on  precisely  the  same  state  of 
facts,  as  appeared  on  the  first  trial.  This  is  not  that  kind  of 
question  over  which  Courts  ordinarily  exercise  any  con- 
trol upon  a  motion  for  a  new  trial ;  nor  would  it  be  proper, 
in  any  such  cases,  for  the  Court  to  order  that  one  cause 
should  abide  the  event  of  the  other.  It  now  appears  that 
these  are  actions  of  slander ;  and  it  follows  that  the  plain- 
tiff was  in  default  for  not  trying  both  his  causes,  pursuant  to 
notice." 


Rule  accordingly. 


(a)  Jackson  t.  SchauhcTt  ttnit^  78. 
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Ketchum,  executor,  &c.  against  Kbtchum. 

An  execntor 

Thb  declaratioQ  was  in  assumpsit,  upon  a  promissory  decUred  upon 
note,  made  by  the  defendant  to  the  testator ;  also  for  mo-  note!^T7ot 
ney  lent  by  him  to  and  paid  for  the  defendant,  and  for  «jon?y  J«^t, 
money  had  and  received  by  the  defendant  to  the  use  of  the  timeofhiites- 
testator,  in  his  life  time;  with  an  averment  that,  in  con-  **tor,  laying  a 

'  promiie        to 

sideration  of  the  indebtedness  to  the  testator,  the  defendant,  himself  u  ex. 
after  the  testator's  death,  promised  to  pay  the  several  sums,  hiT^Ji^^g 
so  due  the  testator,  to  the  plaintiff,  as  his  executor.  On  the  death.  Being 
trial,  evidence  was  offered  by  the  plaintiff,  and  received  by  "n'^^e  tr^iSi 
the  Judge,  touching  promises  made  by  the  defendant  to  the  V^' ,^^  ^^ 
plaintiff  after  his  testator's  death,  in  order  to  support  the  coete.  ° 
plaintiff's  action,  as  appeared  to  this  Court  by  the  certificate  .  So  of  ^n  tn- 
of  the  Circuit  Judge.  At  the  Circuit,  the  Judge  directed  the  tawet,  with 
plaintiff  to  be  nonsuited,  and  a  nonsuit  was  accordingly  JjS;^''''"!^- 

entered.  the  testator. 

The  general 

D.  BueU  jun.,  now  moved  that  judgment  be  entered  "i*  "xeStor 
against  the  plaintiff  for  costs.  He  said,  it  is  well  settled,  me  as  such, 
tliat  in  action  of  trover,  brought  by  administrators,  where  haye''  sued^in 
the  declaration  charges  a  conversion  after  the  death  of  the  ^j■?^^f'"u• 
intestate  as  well  as  before,  and  the  jury  find  a  verdict  for  the  shall  'pay 
defendant,  and  the  Judge  certifies  that  evidence  was  given  JJiS^lfiJ^^JUn 
applicable  to  the  count  for  a  conversion  after  the  intestate's  cessorilj  sue 
death,  the  defendant  is  entitled  to  costs  ;  because  there  was  "Xnd^^^de- 

pends  on  the 
inquiryf  whe- 
ther the  eaose  of  action  accrued  wholly  after  the  testator's  death,  or  whollj  or  partially  before. 
If  whoUy  after,  the  executor  pays  costs  on  his  fiiilare,  as  in  troyer  upon  his  own  possession,  or 
■Hampsit  for  money  had  and  received  to  his  use,  or  debt  for  an  escape  upon  his  own  indgnient 
and  execution  as  executor.  Otherwise,  if  the  demand  accrued  wholly  or  partially  before,  as 
in  assumpsit  upon  a  promise  to  testator.  So,  if  this  be  followed  by  a  promise  to  the  executor 
to  pay  the  same  debt.  In  both  cases,  the  action  should  be  by  thf?  executor  in  hi^  representa. 
tire  charaotmr.  And  so  of  debt  for  an  escape  from  his  testator's  judgment  and  execution, 
though  the  escape  was  after  his  death. 
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no  necessity  of  suing  in  a  representative  character.  (^Ad" 
ministrators  of  TiUon  v.  Williams^  1 1  John.  Rep.  403.  HollU 
V.  Smith,  10  East,  293.) 

The  same  rule,  in  actions  of  assumpsit,  was  long  since 
adopted,  even  in  England,  where  the  Courts  have  leaned 
against  making  the  personal  representatives  liable  for  costs  ; 
{Marsh  v.  Yellowly,  2  Str.  1106  ;)  whereas  this  Court  has  gi* 
ven  a  construction  to  the  statute  of  costs  more  severe  against 
them.  {Brown  v.  Lambert,  16  John.  Rep.  148.  Hogeboom 
V.  Clark,  17  id.  268.)  That  an  executor  must  pay  costs, 
where  he  is  nonsuited,  in  an  action  upon  an  assumpsit  to 
himself,  was  decided  in  Thornton,  executor,  v.  Jett,  I  (Wash. 
Rep.  138.) 

It  is  only  when  executors  or  administrators  must  necessa- 
rily prosecute  in  their  representative  character,  that  they  are 
exempted  from  costs  on  nonsuit,  &c.  (2Dunl.  Pr.  721,  and 
the  cases  there  cited.) 

J5.  W.  Walbridge,  contra.  Costs  are  never  allowed  against 
executors,  upon  a  nonsuit,  where  they  are  obliged  to  sue  in 
their  representative  character.  ( Cook,  et  al.  executors,  4^.  v. 
Lucas,  2  East,  395.  Bitter sallv.  Groote,  2  B.  &  P.  253.  Hawkes 
V.Saunders,  3  Burr.  1586.  HoUis  v.  Smith,  10  East,  293. 
Hayworlh  v.  David,Cro.  Jac.  229.  WiUon  v.  Hamilton,  1  B.  & 
P.  445.  Administrators  of  TiUon  v.  Williams,  11  John.  Rep. 
403.)  In  this  case,  it  was  necessary  that  the  plaintiff  should 
sue  as  executor ;  and  the  case  cannot  be  distinguished,  in  any 
respect,  from  that  of  Wilton  v.  Hamilton,  (1  B.  &  P.  445) 
where  costs  were  denied. 

Indeed,  executors  and  administrators  should  always  be  ex- 
empt from  costs,  when  prosecuting  the  right  of  their  testator 
or  intestate,  though  they  be  nonsuited.  Some  authorities  hold 
this  to  be  the  rule  in  all  cases  where  the  action  will  lie  in  the 
name  of  the  person  whom  they  represent ;  though  the  injury 
be  done,  or  the  promise  made  to  them  personally,  after  the 
death  of  the  testator  or  intestate.  {Cookerill  v.  Kynaston,  4 
T.  R.  277,  280-1,  per  Buller,  J.) 
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Curia.  The  rule  is,  that  where  an  executor  or  adminis- 
trator unnecessarily  sues  in  his  representative  character ;  that 
is,  \there  he  might  have  brought  the  action  in  his  own  name; 
if  he  is  nonsuited,  or  there  shall  be  a  verdict  against  him,  (5 
T.  R.  234-5)  he  shall  pay  costs.  The  mere  change  of  the 
form  of  action  shall  not  protect  him.  In  this  rule  the  counsel 
agree  ;  and  it  is  abundantly  supported  by  the  cases  cited  on 
both  sides.  Then  the  only  question  is,  whether  Ketchum, 
the  plaintiff  in  this  suit,  necessarily  described  himself  as  ex- 
ecutor. On  looking  into  the  cases,  we  think  he  did.  The  case 
of  Goldthwayte  4*  w?i/«,  executrix  v.  PetriCj  (5  T.  R.  234-5) 
we  think,  draws  the  correct  distinction.  It  lays  down  the 
rule  as  established,  that  where  an  action  is  brought  by  an 
executor,  as  such,  for  transactions  arising  in  the  life  time 
of  his  testator,  he  is  not  liable  to  pay  costs,  though  he  fail  in 
the  action.  That  was  an  action  brought  to  recover  money 
alleged  to  be  received  after  the  death  of  the  testator,  to  the 
use  of  Goldth way te's  wife,  as  executrix  ;  the  whole  transac- 
tion, as  declared  upon,  took  place  after  the  testator*s  death  ; 
the  money  was  averred  to  have  been  received,  and  the  im- 
plied promise  to  have  arisen  afterwards ;  there  was  no  cause 
of  action  whatever  set  forth  against  the  defendant,  as  hav- 
ing accrued  before  ;  and  the  verdict  being  for  him,  the  exe- 
cutrix was  holdcn  to  pay  the  costs.  There  she  might  have 
sued  in  her  own  name,  without  mentioning  her  representative 
character  at  all;  but  it  is  different  where  there  is  a  full 
and  complete  cause  of  action  durins^  the  testator's  or  intes- 
tate's life  time.  There  a  promise,  after  his  death,  to  pay  the 
debt,  will  not  enure  to  the  executor  or  administrator,  in  his 
individual  character.  It  is  merely  a  confirmation  of  the  de- 
mand due  in  a  representative  character.  Jenkins  et  ux.  v. 
Plambe,  (6  Mod.  91  ;  id.  181 ;  1  Salk.  207,  S.  C.  by  the  title 
of  Jenkins  et  ux.  v.  Plume)  cited  by  the  Court,  and  recog- 
nized as  law  in  Goldthwayte  v.  Petrie^  contained  a  similar 
doctrine.  The  distinction  which  we  now  take  was  there 
much  considered,  and  very  fully  illustrated.  In  its  outline, 
that  case  was  the  same  as  Goldthwayte  v.  Petrie^  being  an 
action  by  executors,  for  money  had  and  received  to  their 
use  as  such,  after  the  testator's  death.     Holty  Ch.  J.  said 
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the  teceipt  was  in  the  plaintiff's  own  right ;  and,  in  any  view 
the  debt  ought  to  be  looked  upon  as  a  new  debt,  contracted 
since  the  death  of  the  testator.     He  illustrated  his  reniorks 
by  the  familiar  case  of  trover  upon  the  executor's  own  pos- 
session, in  which  it  is  now  fully  settled,  that  if  he  fail  he  must 
pay  costs.     He  then  mentions  a  case  much  like  the  present ; 
a  case  where  a  balance  is  struck  on  an  accounting  between 
an  executor  and  the  debtor,  upon  matters  of  account  which 
arose  in  the  testator's  life ;  and  there,  he  says,  though  a  new 
action  accrues,  yet  the  executor  shall  not  pay  costs,  if  he  be 
defeated.     It  is  still  in  the  right  of  the  testator.     No  new 
contract  is  made.  The  whole  is  a  mere  ascertaining  of  what 
was  due  before.     Yet  the  law  always  implies  a  promise  up- 
on a  balance  struck ;  but  the  promise  is  to  the  executor  as 
suchf  and  the  action  should  still  be  in  his  name.     So  in  ano- 
ther case  put  by  Holt,  "  if  judgment  and  execution  be  in 
testator's  life,  and  escape  in  executor's  time,  upon  a  nonsuit 
in  action  by  the  executors  for  this  escape,  he  shall  not  pay 
costs ;  but  if  he  had  judgment  and  execution  in  his  own  time, 
and  an  escape  had  happened,  for  which  he  brings  an  action 
and  is  nonsuited,  he  shall  pay  costs."  The  whole  Court  agreed 
upon  the  case  of  the  insimul  computasset,  as  appears  by  the 
report  both  in  G  Mod.  and  in  Salkcld.  The  distinction  there- 
fore, seems  to  lie  between  an  entire  and  a  partial  cause  of  ac- 
tion arising  after  the  testator's  death.     And  there  is  reason  in 
su^h  a  distinction.     In  the  former  case,  the  executor  knows, 
or  ought  to  know,  the  merits  of  the  cause,  and  should  be  hold- 
en  to  sue,  upon  the  peril  of  costs.     In  the  latter  case,  he  can- 
not understand  the  whole  subject ;  and,  therefore,  the  law 
holds  him  to  no  more  than  his  own  expenses.     Then  what  is 
this  case  ?     A  promissory  note,  and  money  had  and  received, 
lent  and  paid,  &c.,  all  in  the  testator's  life  time;  and  in  con- 
sideration of  this,  a  promise  to  the  executor,  as  such,  that  the 
money  should  be  paid.     This  is  not  so  strong  a  case  against 
the  executor  as  an  insimul  computasset.     Here  cannot  be  said 
to  be  a  new  action ;  and  we  think  the  plaintiff  was  under  a 
necessity  to  sue  in  his  representative  character.     The  cause 
of  action  was  complete  during  the  life  of  his  testator.    It  is  not 
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like  the  case  of  trover  upon  his  own  possession,  an  escape     ALBAHTy 
upon  his  own  judgment  and  execution,  or  money  reccired    ^^'  ^®^- 
immediately  to  his  use,  &c. ;  and,  on  the  whole,  we  are  clear 
against  allowing  costs. 

Motion  denied* 


Rowan  against  Lytlb.  Itneem..  that 

in    order     to 

On  a  writ  of  error  to  the  C.  P.  of  Washington  county,  warrant  the  Mr- 
returnable  in  May  term,  1823,  but  not  actually  returned  ^^on  error] 
and  filed  in  the  Clerk's  office   of  this  Court  till   October  ^   *^fir   "P 

^  an  J    proceed- 

tenn,  1823,  the  plaintiff's  attorneys,  at  the  same  term  of  ings  dehort 
October,  filed  an  allegation  of  diminution,  and  entered  a  p^aintS'in  er^ 
rule  awarding  a  writ  of  certiorari  which  was  immediately  ror  mnat  first 
issued,  and  filed  with  the  Clerk  of  the  Court  below,  return-  ^Sion^epe! 
able  at  the  February  term  of  this  Court,  1824.  On  the  28th  cially  and 
January,  1824,  the  plaintijOf's  attorneys  served  the  defend-  SrdeVendailt 
ant's  attorneys  with  an  assignment  of  errors,  but  without  no-  ofhi«  attorney 
tioe  of  any  rule  to  join  in  error,  nor  had  any  such  rule  been  cases  of  anaZ 
entered ;  and  the  defendant's  attorneys,  the  next  day,  served  "g'*'"*"**  of 
a  joinder  in  error,  of  in  nuUo  est  erratum^  upon  the  plaintifi*'s  The  court 
attorneys.  The  cause  had  been  noticed  for  argument  at  ^^ionui^  to 
May,  August,  and  October  terms  last ;  but  no  error  book  ser-  rapport  the 
ved  on  the  defendant's  attorneys,  till  just  as  one  of  them  was  i^/^me^  ^ 
starting  from  his  residence  in  Salem,  Washington  county,  to  Form  of 
attend  the  last  August  term  ;  and  the  issue  being  young,  he  ^^^KMe.' 
did  cot  examine  the  error  book  till  since  the  last  October     "^J^^ther  a 

certiorari     on 

term ;  but  supposed  that  it  contained  a  mere  copy  of  the  alleging  dimi. 
record  in  the  Court  below.  On  examining  it,  however,  he  S^ii°°J^''^^ 
found  that  the  minutes  of  the  Clerk  containing  the  verdict  judge  ?  Qaere. 

VrherA      an 

of  the  jury,  and  also  two  rules  for  judgment  had  been  certi-  attorney  has 
fied.  The  action  below  was  replevin,  for  various  articles  of  beennegiigent 
personal  property,  brought  by  Rowan  against  Lytic;  and  ing  himself  of 
the  jury  found  part  of  the  property  in  Rowan  and  part  in  J^^'"®^^^ 
Lytle,  thus  giving  a  double  verdict,  upon  which  the  parties  terms,  he  can- 
had  respectively  entered  rules  for  judgment.     These  were  "^^  ^^  ^^ 

certified.  proceedings. 
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8.  A.  Foot^  for  the  defendant,  now  moved  to  set  aside  the 
suggestion  of  diminution,  and  all  subsequent  proceedings,  for 
irregularity ;  and  he  took  several  grounds ;  1st.  That  dimi- 
nution was  not  regularly  alleged.  He  said  an  assignment  of 
errors  in  either  general  or  special.  When  the  plaintiff  in  er- 
ror relies  upon  any  defect,  which  does  not  appear  upon  the 
face  of  the  record,  he  must  assign  such  defect  for  error,  spe- 
cially, and  pray  a  certiorari  to  verify  it.  (1  Archb.  Pr.  228, 
229.  Tidd.  Pr.  1109,  2  Ld.  Raym.  1441.  id.  1156.  id.  1398. 
2  Saund.  101  q,  r,  in  note,  where  all  the  cases  are  reviewed.) 
A  copy  of  this  special  assignment  should  then  be  served  on 
the  defendant's  attorney,  who  may  come  in  and  confess  the 
error  by  pleading  in  nuUo  est  erratum,  which  will  supersede 
the  necessity  of  a  certiorari.  (Tidd.  Pr.  1111)  ;  and  if  the 
defendant  does  not  plead  in  nullo  est  erratum,  then  is  the  time 
for  the  plaintiff  to  sue  out  his  certiorari  to  verify  his  assign-, 
ment ;  and  if  the  return  to  this  does  not  bring  up  all  the  pro- 
ceedings, the  defendant  in  error  may,  before  joining  in  error, 
enter  a  suggestion  of  the  fact,  pray  a  certiorari,  have  a  re- 
turn of  the  proceedings  omitted,  and  then  pleaded  in  nullo  est 
erratum,  (id.  1114.)  If  there  be  no  certiorari  prayed,  to  verify 
the  error  assigned,  the  Court  wil  disregard  it.  (2  Archb.  Pr. 
229.)  The  form  of  an  assignment  of  errors  alleging  dimi- 
nution is  given  in  Tidd's  Appendix,  307,  and  in  Burr  v.  Wa- 
ifirman  and  Wells,  (2  Cowen's  Rep.  36.  38,  note.)  Farther 
as  to  the  practice  subsequent  to  alleging  diminution,  he  cited, 
1  Archb.  Pr.  229,  Tidd.  Pr.  1110,  2  Ld.  Raym.  1047,  Tidd. 
Pr.  1112,  2  Saund.  101  r,  note  ;  and  contended  that  the  whole 
practice  was  at  war  with  a  secret  ex  parte  assignment,  writ 
and  return ;  that  at  any  rate,  whether  the  allegation  should 
precede  or  follow  the  assignment  of  errors,  the  defendant  in 
error  should  have  notice  of  it ;  a  copy  of  the  suggestion 
should  have  been  served  at  least  as  early  as  when  the  copy 
of  the  assignment  of  errors  was  delivered. 

2.  The  second  ground  he  took  was  tha^  the  certiorari 
should  have  been  allowed  by  a  Judge ;  that  it  fitands  on  the 
same  footing  as  a  writ  of  error,  or  habeas  corpus,  neither  of 
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which  can  be  issued  without  an  allowance,  (1  R.  L.  140,  s.    i^^*^'^ 

3.  He  also  objected  that  the  certiorari  was  returnable  out      Rowan 
of  term,  viz.  the  1st  Monday  of  February ;  whereas  it  should       -LjUh. 
have  been  the  3d  Monday ;  and  the  Court  will  not  allow  an 
amendment     2  Stn  765,  819.    3  Saund.  101  r.) 

4.  Should  the  Court  be  against  the  defendant  upon  all 
these  grounds,  he  then  asked  a  certiorariy  on  the  part  of  the 
defendant,  on  entering  a  suggestion  that  a  judgment  had  been 
entered  on  the  verdict  rendered  in  favor  of  the  plaintiff,  this 
not  appearing  upon  the  present  return.  The  Court  may  is- 
sue a  certiorari,  even  after  diminution  alleged  by  the  plaintiff^ 
and  one  certiorari  returned  and  in  imllo  est  erratum  pleaded. 
{Berkley  v.  Howard,  2  Str.  907.) 

&  StevenSf  contra,  said  the  delay  in  making  the  motion 
was  not  excused.  Where  the  objection  sounds  in  irregular- 
ity, delay  should  be  fully  and  clearly  excused.  The  inatten- 
tion of  the  attorney  is  not  such  an  excuse  as  the  Court  will 
receive. 

It  is  not  necessary  to  have  a  writ  of  this  kind  allowed.  It 
is  a  writ  of  right  not  of  grace.  A  writ  of  error  from  this 
Court  to  the  Common  Pleas  is  never  allowed ;  and  this  is  av 
much  a  writ  of  right,  as  a  writ  of  error.  (1  R.  L.  148,  s.  1. 
2  R.  L.  148,  s.  12.)  The  certiorari  issues  upon  a  rule  of 
this  Court,  the  entry  of  which  is  equivalent  to  an  allowance. 
It  is  like  the  case  of  a  habeas  corpus  or  certiorari  issued  up- 
on a  special  application  to,  and  a  rule  of  this  Court  ordering 
it 

The  defendant  has  appeared  and  pleaded,  the  cause  has 
been  noticed  for  argument  for  three  successive  terms ;  and 
he  comes  too  late  with  a  motion  to  set  aside  the  previous  pro- 
ceedings for  irregularity. 

As  to  the  practice ;  the  allegation  of  diminution,  and  the 
assignment  of  errors  are  separate  pleadings.  In  the  allega* 
tion  of  diminution,  nothing  is  said  of  any  error  in  the  record, 
or  that  any  error  whatever  exists ;  but  merely  that  there 
were  certain  proceedings  in  the  cause  not  returned  with  the 
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writ  of  error ;  and  it  then  prays  that  they  may  be  certified* 
On  the  certiorari  being  returned,  the  plaintiff  assigns  erroT» 
both  in  the  record  and  in  the  matters  certified ;  and  the  de- 
fendant joins  in  error.  By  our  practice,  the  defendant  has  a 
right  to  join  in  error  immediately,  on  being  served  with  a 
copy  of  the  assignment ;  and  after  in  nullo  est  en^atum  plead- 
ed, no  certiorari  can  go.  Thus  the  practice  contended  for 
would  altogether  deprive  the  plaintiff  of  his  certiorari.  (2 
Dunl.  Pr.  1156.)  There  is  no  necessity  for  notice  that  the 
certiorari  has  issued.  The  defendant  might  as  well  contend 
for  notice  of  issuing  the  writ  of  error.  The  first  notice  of 
either  may  be  the  assignment  of  errors  upon  the  matters 
brought  up,  unless,  in  case  of  the  writ  of  error,  the  party 
wishes  to  make  it  a  supersedeas  to  execution  or  a  stay  of 
proceedings.  The  rule  for  a  certiorari  is  a  rule  of  course ; 
and  the  attorney  need  no  more  give  notice  of  his  intention  to 
enter  it,  than  in  the  case  of  any  common  rule. 

The  Courts  in  delivering  their  opinion,  did  not  enter  much 
into  the  practice  which  should  be  pursued  by  the  party  in 
issuing  a  certiorari.  They  inclined  to  think  however,  that 
the  English  practice  as  contended  for  by  Mr.  Foot  should  be 
pursued.  They  said  that  this  practice  was  to  assign  errors 
in  the  record,  removed  by  the  writ  of  error,  and  by  the  same 
instrument  to  allege  diminution  and  pray  a  certiorari.  This 
seemed  to  be  the  more  reasonable,  because  on  serving  the 
defendant's  attorney  with  a  copy  of  this  assignment  and  al- 
legation, he  may  come  in  and  confess  the  diminution  assign- 
ed ;  and  thus  supersede  the  necessity  of  a  certiorari.  But 
they  were  clear  that  the  defendant  in  error  should  have  look- 
ed to  all  these  objections  for  irregularity,  earlier.  They 
were  merely  technical ;  and  were  waived  by  the  delay. 

They  said  no  substantial  injury  could  arise  to  the  defend- 
ant from  retaining  the  proceedings  as  far  as  they  had  gone. 
He  now  applied  on  his  part  to  enter  a  suggestion  upon  the 
roll  and  take  out  a  certiorari  ;  and  they  saw  no  objection  to 
this.  It  was  true  that,  after  in  nullo  est  erratum  pleaded, 
neither  party  could  as  of  course  have  a  certiorari,  yet  the 
Court  might  award  this  writ  to  affirm  the  judgment  at  any 
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time.     (1  Archb.  Fr.  220.)     They  allowed  the  defendant,     albant, 
therefore,  to  take  a  rule  for  this  purpose.  ^•**"   ^^^' 

Rule  :  That  the  motion  to  set  aside  the  suggestion  of  di-  y. 

minution  made,  and  the  certiorari  issued  by  the  plaintiff  be  Clirk. 
denied ;  and  it  is  further  ordered,  that  the  defendant  have 
leave  within  20  days  to  enter  a  suggestion  that  judgment  has 
been  entered  on  the  verdict  rendered  in  favour  of  the  plain- 
tiff in  the  Court  below ;  and  that  thereupon  a  certiorari  is- 
sue ;  and  that  no  costs  be  allowed  on  this  motion. 


The  People  against  Clark. 

In  February  term,  1824,  the  Attorney  General  obtained    The  general 
leave  to  file  an  information  against  the  defendant  in  nature  ^^  j^  nW- 
of  a  quo  warranto,  to  which  the  defendant  appeared  and  fion  to  plead- 
pleadcd.     The  Attorney  General  demurred  specially  to  the  |^|'   &c.  are 
plea,  entered  the  usual  common  rule,  to  join  in  demurrer,  applicable   to 
and  served  a  copy  of  the  demurrer  upon  the  defendant  s  at-  upon    an  in. 
torncy,  with  notice  of  the  common  rule  so  entered.     The  ^°^J^°of  ^ 
defendant's  attorney  thereupon  entered  the  usual  common  quo  warranto. 
rule  to  amend  his  plea,  filed  an  amended  plea,  and  served  a 
copy  on  the  Attorney  General,  with  notice  of  the  rule.     This 
the  Attorney  General  declined  receiving,  unless  the  defend- 
ant would  consent  that  he  should  amend  by  adding  a  new 
count  to  the  information.     This  being  declined,  the  Attor- 
ney General  treated  the  amended  plea  as  a  nullity ;  and  on 
the  ground  that  it  was  irregular  to  take  a  rule  to  amend,  of 
course,  entered  the  defendant's  default  for  want  of  a  joinder 
in  demurrer ;  and  the  cause  now  came  before  the  Court  on 
cross  motions. 

Takottt  (Attorney  General)  moved  for  judgment  of  ouster, 
against  the  defendant. 

S.  Stevens,  for  the  defendant,  moved  to  set  aside  the  de- 
fault for  irregularity,  on  the  ground  that  the  defendant  had 


T. 

dtrk. 
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ALBAirr,     regulariy    amended   his  plea;   and   the  Attorney  General 

F*.  18116.     should  have  answered  it. 

TIm  Peofiie       '^^^  Attorney  General  denied  that  the  amendment  was 

regular ;  and  insisted  that  the  general  rule  of  the  Court,  ai 

to  amending  of  course,  did  not  apply. 

A.  Hascall  said  that  if  the  defendant's  attorney  had  mista- 
ken the  practice,  he  had  been  led  into  the  mistake  by  the  At* 
torney  General,  who  had  entered  a  rule,  of  course,  to  join  in 
demurrer.  He  thought  the  general  rule  for  amending  equally 
applicable  with  the  one  for  pleading.  At  any  rate,  the  At- 
torney General  should  not  have  treated  the  rule  to  amend  as 
a  nullity.  He  should  have  moved  to  set  it  aside.  The  de- 
fendant may,  at  least,  come  in  on  terms. 

The  AUomey  General  sb\A  there  was  no  affidavit  of  merits. 
But  he  did  not  wish  the  defendant  to  be  precluded  from  ma- 
king a  defence,  if  he  had  any.  All  he  desired  was,  that  the 
people  should  have  leave  to  amend,  as  he  had  proposed  they 
should  do  by  consent ;  and  that  the  defendant  should  then 
be  heard.  Accordingly,  if  the  Court  should  think  the  de- 
fendant ought  to  be  let  in,  he  wished  to  be  understood  as  mo- 
ving for  leave  to  add  another  count  to  the  information. 


We  see  no  reason  why  the  parties  should  not 
proceed  according  to  the  general  rules  and  practice  of  the 
Court  as  to  [ileading,  amending,  &c.  We  are  referred  to  no 
case  which  is  against  this.  The  Attorney  General  entered 
a  common  rule  to  join  in  demurrer,  and  wc  think  nghtly ; 
and  that  the  defendant  was  right  in  entering  his  common  rule 
to  amend.  The  Attorney  General  may  take  the  rule  which 
he  asks,  and  proceed  against  the  defendant  upon  an  amended 
information.     The  defendant  may  plead  to  this  de  novo. 

Rule  accordingly. 

Note.  The  Attorney  General  mentioned  to  the  Court 
the  case  of  The  King  v.  Glemmon^  in  2  Rollers  Rep.  41, 
where  it  was  held  that  the  defendant  could  not  change  his 
plea  without  tlie  consent  of  the  King  s  attorney,  if  a  term  had 
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arrived  since  the  plea  was  put  in  ;  though  the  King  had  al-  albavt, 

tered  the  pleadings  on  his  part ;  But,  ®^ 

The  Court  said  they  never  should  hold  a  defendant  to  all  Tke  People 

the  strictness  of  that  case.  Richwitaon 


The  Psople  against  RicHAjmsoif,  Clerk  of  Wayne  county. 

Th£  Attorney  General  having  proceeded  to  enter  an  ap-  The  proeeM 
pearancc  for,  and  to  take  a  default  against  the  defendant  pur-  ^?^°  /,J^ 
ffuant  to  a  rule  obtained  on  an  ex  parte  application  for  the  tore  of^qw 
purpose,  at  the  last  term,  as  mentioned  in  3  Cowen*s  Rep.  ^SmTI  venhe 

357,  S.  C.  /«ci«#andA>. 

Iringat,    or  a 
^^  .  ,      sobpcBDA    ftnd 

/.  C  Spencer,  for  the  defendant  now  moved  to  set  it  aside,  atuchmcnt. 

He  read  an  affidavit,  shewing  that  no  process  had  been  against  Uiede- 
served ;  and  he  did  not  know  till  this  term,  when  he  saw  the  ^e  toappear* 
note  of  the  case  in  3  Cowen,  that  the  subject  had  even  been 
mentioned  to  the  Court ;  but  supposed  the  Attorney  Gener- 
al had  entered  a  rule  of  course  for  the  defendant  to  appear 
and  plead  as  he  would  have  done  upon  a  scire  facias.  He 
contended  that  no  citizen  could  be  pursued  to  judgment, 
without  due  process  of  law,  (1  R.  L.  47.  s.  2,  3;)  and  that  a 
rule  upon  the  party  is  not  process  applicable  to  a  proceeding 
upon  an  information  in  nature  of  a  quo  warranto.  The  stat- 
ute authorizing  an  information  requires  the  relator  to  pro- 
ceed in  the  manner  usual  upon  such  information.  (1  R. 
L.  108,  s.  4.)  These  informations  and  the  manner  of 
proceeding  upon  them  were  well  known  to  the  com- 
mon law  before  the  statute  passed,  and  must  be  adhered 
to.  The  information  uniformly  prayed  process  against  the 
defendant.  (Trem.  P.  C.  440,  429.  0  Wentw.  Plead.  28, 
20,  &c.)  This  process  is  either  a  subpctna  and  aitackmenU 
or  venire  facias  and  distringas.  (Bac.  Abr.  Informations, 
(D.)  Com.  Dig.  quo  warranto,  (C.  2.)  2  Morg.  Att's.  Vade 
Mac.  106.  Rex  v.  Mayor,  &c.  of  Hertford,  1  Salk.  374.  2 
d.  669,    S.  a     1    Salk.  876,  S.  C.      The  King  v.  THnUy 
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ALBANY,     House,  1  Sid.  86.     The  King  v.  Ginever,  6  T.  R.  594.     2 
Feb.  1825.     g^yj  Qj^  QQj.p^  404^  433^     rp^^  Commonwealth  v.  Sprenger 

The  People    ^^d  Others,  5  Bin.  Rep.  353.) 

^\  The  defendant  may  not  only  be  ousted  of  his  office,  but 

is  subject  to  a  fine,  as  in  other  criminal  prosecutions  for  a 
misdemeanor.  (Rex  v.  The  Mayor  and  Alderman  of  Hert- 
ford, 1  Ld.  Raym.  426.)  And  the  original  process  may  be 
pursued  to  outla^^ry.  (Com.  Dig.  Utlagary,  486,  (B.)  2  Kyd 
on  Corp.  438-9.  This  seems  to  constitute  the  only  dis- 
tinction between  the  original  process.  If  the  people  do 
not  mean  to  proceed  to  outlawry,  they  may  go  on  by  subpcs- 
na  and  attachment ;  otherwise  by  venire  facias,  distringas, 
&c.  (4  Bl.  Com.  318.  1  Chit.  C.  L.  350,  351.  Our 
statute  is  like  the  English ;  and,  of  course,  the  cases  of  con- 
struction upon  that  apply  here.  The  only  cases  in  which  a 
defendant  shall  be  holden  to  answer  without  process,  are 
actions  against  officers  of  the  Court  which  are  founded  upon 
the  theory  of  their  being  always  in  Court ;  and  of  ejectment 
which  is  a  mere  creature  of  practice. 

Talcott,  (Attorney  General)  admitted  that  the  practice 
in  England  is  to  bring  the  defendant  in  by  process.  He  said 
he  would  agree,  that  if  that  was  to  govern,  and  this  Court 
had  not,  and  could  not  establish  a  practice  of  iheir  own.  dif- 
fering from  the  English,  the  proceedings  in  this  case  are  ir- 
regular. The  general  rule  of  tliis  Court,  upon  a  proceeding 
,  by  scire  facias,  sanctions  a  course  much  like  the  present. 
On  the  writ  being  served,  and  indeed  on  two  writs  returned 
nihil,  the  plaintiff  may  at  once  take  a  rule,  of  cojurse,  that 
the  defendant  appear  and  plead  at  a  short  day^  or  that  his 
default  be  entered.  This  is  mere  matter  of  practice.  The 
defendant  by  the  rule,  has  had  full  notice,  which  is  not  al- 
ways  allowed  upon  a  scire  facias. 

To  be  sure,  said  the  Attorney  General,  the  practice  pur- 
sued in  this  instance  has  never  been  judicially  passed  upon  by 
this  Court,  but  it  has  long  been  followed  ;  and  he  mentioned 
the  case  of  The  People,  ex  rel.  Jacob  Barker  et  al.  v.  Leonard 
Kipp  etal  in  which  this  Court  (August  term,  1822)  granted 
leave  to  file  an  information,  in  nature  of  a  quo  warranto,  against 
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tlie  defendants ;  and  on  motion^  made  a  rule  at  the  same  term,     ALBAIIY9 
of  which  this  is  almost  a  literal  copy.  {^Here  the  Attorney  Gen-         ' 
era!  read  the  rule  in  that  cciseJ]     To  this  rule,  the  late  Chief  The  People 
Justice  Spencer^  who  had  held  the  office  of  Attorney  General,    £1^1^^,1,00. 
had  been  a  long  time  upon  the  bench,  and,  I  need  not  say,  was 
well  acquainted  with  the  practice  of  the  Court  in  all  its 
branches,  assented.     And  the  learned  counsel  for  the  defen- 
dants did  not  think  of  questioning  the  regularity  of  the  pro- 
ceeding.—— 

[SuTHERLAKD,  J.    I  think  we  had  that  very  case  before 
us,  when  we  granted  your  rule  at  the  kist  term.] 

The  4th  section  of  the  statute,  the  title  of  which  is,  "  An 
act  for  rendering  the  proceedings  upon  informations  in  na- 
ture of  a  quo  warranto  more  speedy  and  effectual,"  provides 
that  the  defendant  shall  appear  and  plead  as  of  the  same  term 
in  which  the  information  shall  be  filed,  unless  the  Court  shall 
give  farther  time.  One  object  of  the  statute  was  to  avoid  de- 
lay ;  and  its  beneficial  ends  would  be  entirely  defeated  in 
many  cases  arising  under  our  constitution  and  laws,  the  pro- 
visions of  which  make  many  offices  of  very  short  duration 
if  the  prosecutor  shall  be  put  back  to  the  dilatory  process  of 
the  common  law. 

Spencer^  in  reply.  The  Attorney  General  agrees  with  me, 
that  the  settled  practice  of  the  King's  Bench,  which  is  also 
the  law  of  this  Court,  requires  that  process  should  issue* 
The  statute  gave  a  new  remedy,  unknown  to  the  common  law; 
and  if  this  remedy  is  to  be  more  speedy,  it  is  an  additional 
reason  why  the  party  should  have  due  notice  upon  process, 
at  the  hands  of  the  proper  officer  of  the  Court.  It  is  said,  the 
defendant  must  answer  as  of  the  same  term  at  which  the  infor- 
mation is  filed.  The  provisions  of  the  act  may  be  inconsistent 
with  themselves,  but  this  will  not  warrant  judicial  legisla- 
tion. The  act  however,  by  a  more  speedy  remedy,  may  mean 
merely  that  the  15  days  between  the  test  and  return  of  pro- 
cess, required  by  some  of  the  cases  which  I  cited,  be  dispen- 
sed with. 
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ALBANY,         The  case  of  a  scire  facias^  mentioned  by  the  Attorney  Gen- 
s^.^^^     enilf  is  not  an  original  proceeding.     It  is  always  founded  up- 
The  Peopla   on  a  record,  shewing  that  the  party  had  before  been  in  Court, 
Bj^olJ^^liiQi^.   and  confessed  the  debt,  or  that  it  had  been  adjudged  against 
him  in  a  course  of  litigation  ;  or  it  is  intended,  like  a  rule,  to 
hasten  proceedings  in  a  cause  wherein  he  has  previously  ap- 
peared. 

Nor  does  it  follow,  because  Mr.  Kip  and  his  associates,  or 
other  defendants,  may  have  appeared  gratuitously  upon  a 
rule,  or  slept  upon  their  rights,  that  the  whole  practice  is  to 
be  overturned.  ___ 

Cur.  adv  VuU, 

Curia.  We  have  looEed  into  the  statute  relative  to  in- 
formations in  nature  of  a  quo  warranto^  with  the  authorities 
which  relate  to  it«  The  4th  section,  (1  R.  L.  108)  declares, 
that  the  Attorney  Greneral  may  proceed,  after  filing  the  infor- 
mation, in  such  manner  as  is  usual  in  cases  of  informations, 
in  the  nature  of  a  quo  warranto.  We  think  this  clause  refers 
to  the  process  by  which  the  defendant  is  to  be  brought  into 
Court ;  and,  at  any  rate,  we  see  nothing  in  the  statute  which 
dispenses  with  the  ancient  practice  in  this  respect  In  Eng- 
land, the  course  is  perfectly  well  settled.  The  Attorney  Gen* 
eral  must  proceed  either  by  venire  facias  and  distringas f  or 
subpcena  and  attachment.  This  subject,  it  is  true,  has  been 
several  times  before  the  Court ;  but  it  was  upon  motions  eu» 
tirely  ex  partCf  the  matter  passed  without  discussion,  and  the 
Court  did  not  go  into  the  law  of  the  question  which  is  now 
presented.  Nothing  was  decided  which  has  the  force  of 
binding  authority.  The  subject  is  fairly  open,  and  we  see  no 
necessity  for  departing  from  the  English  practice.  The  judg- 
ment by  default  must  be  set  aside. 

Rule  accordingly,  (a) 

(«)  This  proceeding  by  inforination  in  natnre  of  a  quo  warrmmto,  is  bo- 
coming  a  common  ono,  upon  which  many  of  tho  profeaaion  maj  be  called 
to  adriae.  Yet  it  is  a  lubject  of  which  our  books  of  practice  and  of  a  referenoe 
have  taken  but  litUe  notice ;  and  it  is,  most  likely,  owing  to  this,  that  the 


OF  THE  STATE  OF  NE W.YORK.  101 

BioBt  eminent  practitionen miut  be  many  timet  at  a  loss  what  course  to  pur-  ALBANY, 

■oe,  without  great  trouble  in  examining  many  books,  through  which  the  ca-  '*"•  ^o**** 

•ee  and  entries  are  scattered.    These  considerations  led  me  to  suppose  that  _,.     p      . 
not  only  would  the  report  of  new  cases  of  practice  on  this  head  be  accepta-  ^^ 

bio  to  the  profession,  but  that  a  summary  classification  and  note  of  the  older  Richardfon. 
authorities  might  not  be  deemed  useless. 

Cages  in  which  this  information  lies,]  These  will  be  seen,  generally,  by 
the  statute  (1  R.  L.  108,  s.  4)  made  to  regulate  tho  proceedings ;  though  the 
power  of  tho  Court  to  grant  the  information  was  not  derived  from  this  act. 
It  was  intended  merely  to  regulate  the  proceedings,  in  the  cases  mentioned 
by  it.  (Bull.  N.  P.  211.)  For  tho  common  law  power,  as  well  a«  that  con- 
ferred by  the  English  statute,  see  Bull.  N.  P.  210,  211,  212;  Com.  Dig. 
Quo  Warranto,  (A),  (B)  ;  2  Morg.  Att»ys  Vad.  Moc.  103-4-5,  and  tho 
cases  there  cited.  Also,  3  T.  R.  596.  599,  n.  a. ;  2  East,  308 ;  6  T.  R. 
560;  6  East,  359;  5  T.  R.  85  ;  4  East,  337;  3T.  R.  596;  4  id.  240,  n.; 
3  East,  119  ;  4  East,  327 ;  6  East,  356.  In  The  King  v.  Highmore,  (5  B.  & 
A.  771)  an  information  was  granted  to  try  the  right  to  tho  office  of  bailiff; 
though  not  a  corporate  office.  The  words  of  our  statute  are  broader  than 
the  English,  as  to  the  kind  of  office  or  franchise,  for  the  usurpation  of,  or 
intrusion  into  which  the  remedy  is  given.  The  English  statute  is  recited 
in  Bac.  Abr.  Informations,  (D)  ;  2  Hawk.  P.  C.  ch.  26,  s.  14,  15,  16.  The 
statutes  of  this  state  to  regulate  the  proceedings,  and  to  extend  the  statute 
of  amendments  and  jeofails  to  these  prococdirgs,  are  in  1  R.  L.  108-9,  s.  4. 
5,  6,  and  121,  s.  10. 

In  Massachusetts,  this  Information  lies  to  inquire  into  the  election  of  an 
officer  or  member  of  a  corporation,  on  tho  relation  of  any  one  interested 
in,  or  injured  by  the  election  or  admission.  {Commonwealth  v.  Union  Fire 
Ins,  Co*  in  Newburyport,  5  Mass.  Rep.  230.)  So  against  officers  appointed 
by  the  executive,  as  well  as  those  holding  corporate  offices  or  franchises. 
{The  same  v.  Fowler,  10  id.  290.  11  id.  339,  S.  C.)  The  jurisdicUon 
belongs  to  the  Supreme  Judicial  Court,  (id.)  Where  one  is  appointed 
by  the  Governor,  to  an  office  which  does  not  exist,  this  information  lies, 
(id.)  The  writ  of  assixe  of  nooeZ  disseissin  does  not  lie  to  recover  the  of- 
fice  of  Chief  Justice  of  a  district.  Whittington  v.  PoVc,  1  Harris  &  John- 
son's Rep.  236.) 

In  this  state  it  has  been  decided,  that  whore  a  person  is  in  office  by  co- 
lour of  right,  the  remedy^is  not  by  mandamus  to  admit  another  having  law- 
fill  claim ;  but  by  information  in  the  nature  of  a  quo  warranto,  {The  Peo- 
ple V.  The  Corporation  of  New-York,  3  John.  Cas.  79.  The  People  v. 
Hillsdale  4>  Chatham  Turnpike  Co.  2  John.  Rep.  190,  also  cited  post.)  An 
information  lies  against  an  incorporated  company,  for  carrying  on  banking 
operations,  without  authority  from  the  legislature.  {The  People  v.  The 
Utica  Ins,  Co,  15  John.  Rep.  358.)  For  privileges  and  immunities  of  a 
public  nature  which  cannot  be  legally  exercised  without  a  legislative  grant 
are  franchises,  although  they  never  existed  in  the  people,  or  could  be  ex- 
ercised by  them  in  their    political  capacity,     (id.)     An  information   was 

Vol.  IV.  14 
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ALBANY,      filed  to  try  the  election  of  a  county  Clerk  in  New  Jeney,  and  the'right  of  8 

rob.  1825.      deliberatrire  asiombly  to  reconsider  thoir  proceedings  discussed  and  passed 

J'^'^C^^,      upon  by  the  Court.     {The  ttaie  v,  Foster,  fi  HahH.Rdp,  101,)    This  infor- 

'^       mation  will  lie  against  a  corporation  or  an  individual  (Cas.  K.  B.  335.  Bull. 

Richardson.    N.  P.  212.) 

In  what  Courts.]  In  England  this  information  is  filed  in  tlie  King's  Bench, 
(3  Sull.  Lect.  168-9.)  In  Massachusetts,  in  the  Supreme  Judicial  Court. 
(Commonwealth  v.  Fowler,  10  Mass.  Rep.  290.)  In  this  state,  in  the  Su- 
preme Court. 

Nature  of  the  proceeding.]    Though  a  criminal  proceeding  in  fionn^  yet 
in  substance  it  is  but  a  civil  one.     (Rex  v.  Francis,  3  T.  R.  484.  3  Kyd  on 
Corp.  439.     The   Commonwealth  v.  Browne,  1  Sergt.  &.  Rawle*s  Rep.  365, 
per  Tilghman,  C.  J.) 

When  leave  to  file  this  information  will  be  granted.]  It  is  not  granted  of 
course,  but  depends  on  the  sound  discretion  of  the  Court  upon  the  cireum* 
stances  of  the  case.  (Bac.  Abr.  Informations,  (D).  The  King  ▼.  Trevs^ 
nen,  3  B.  &  A.  339.  The  People  v.  Sweeting,  2  John.  Rep.  184.)  The 
statute,  (1  R.  L.  108,  s.  4)  mentions  leave  of  the  Court — so  of  the  Eng- 
lish  statute— as  to  leave  under  those  statutes,  the  following  cases  have  been 
decided  :  It  will  usually  be  granted,  where  the  right,  or  the  fact  on  which 
the  right  depends,  is  disputed  and  doubtful.  (Rex  v.  Latham,  3  Burr.  1485. 
1  Bl.  Rep.  468.)  Or  where  the  right  turns  upon  a  point  ef  new  or  doubt, 
ful  law.  (Rex  v.  Carter,  Cowp.  58.  Rex  v.  Godwin,  Doug.  397.)  Or 
where  there  is  no  other  remedy.  (Cas.  K.  B.  225.  Bull.  N.  P.  313.)  It 
does  not  seem  to  be  a  reason  for  refusing  an  information,  that  the  objection 
to  the  defendant's  title  arises  from  a  defect  in  the  title  of  some  other  person, 
through  whom  he  claims,  provided  the  application  be  made  within  proper 
lime,  (8  Mod.  216)  ;  for  it  is  admitted  that  where  judgment  of  ouster  has  been 
given  against  a  person  through  whom  a  title  is  claimed,  that  may  be  a  reason 
for  granting  an  information  to  impeach  the  derivative  title,  (2  Str.  11C9  ; 
Andr.  389 ;  5  Burr.  2001 ;  Cowp.  500,  arguendo  ;)  and  that  the  title  of  the  de. 
fendant  may  be  impeached  by  an  issue  introduced  on  the  record,  respect- 
ing the  title  of  the  person  under  whom  he  claims,  though  the  latter  has  not 
boon  ousted  on  an  information  filed  against  him.  (id.)  It  may,  or  may 
not  bo  possible  to  impeach  the  original  right  on  which  the  derivative  title 
depends,  by  an  information  filed  against  the  person  who  claimed  to  exorcise 
that  right.  Whatever  may  bo  the  cose,  where  that  may  be  done,  but  in 
fact  has  not  been  done,  it  has  been  decided,  that  where  it  cannot  be  done, 
the  original  right  may  be  impeached  in  an  information  against  the  person 
whose  derivative  title  depends  upon  it.  (Rex  v.  Mein,  3  T.  R.  596 ;  2  Kyd 
on  Corp.  435.6.)  It  is  no  objection  to  an  information  against  an  alderman, 
that  the  relators,  who  opposed  his  election,  afterwards  made  no  opposition 
to  his  eioetion  to  the  principal  office  of  magistracy,  which  required  that 
the  defendant  should  be  an  alderman  as  a  qualification  for  tho  higher  office ;  , 
or  that  Uiey  attended  at,  and  concurred  in  corporate  meetings,  whereat  he 
presided  or  attended  in  his  official  character.  (The  King  v.  Clarke,  1  E^st, 
38.)    Nor  is  it  an  objection,  that  the  relators  in  an  information  which  would 
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tpeirate^  In  its  effect,  to  diMoIyo  the  corporation,  attended  corporate  meet-  ALBANY, 
inga  at  which  the  Ma/or  was  elected,  whose  election  they  impeach  on  the  Feb.  Id?!), 
ground  that  the  corporation  was  dissolTod  by  the  loss  of  an  integral  part ;  v^^^^h<«' 
and  that  they  rotod  for  another  candidate,  and  ailcrwards  attended  other  *"^  People 
corporate  meetings,  at  which  such  Mayor  presided.  iTke  King  v.  Morris,  nichanlson 
The  same  r,  Stewart,  3  East,  213.)  So  a  previous  knowle<lgc  o{  the  fact,  in 
the  person  on  whose  affidavit  the  motion  l^  made,  will  not  be  a  ground  for 
refusing  the  information,  if  he  was  under  no  obligation  of  remonstrating 
against  the  prooeodings,  if  he  be  in  fact  merely  a  witness,  not  relator ;  as 
in  the  case  of  an  application  on  the  affidavit  of  the  town  clerk.  (I?ex.  v. 
Bintted,  Cowp.  75,)  nor  will  the  relator's  concurrence  in  the  election  of  the 
defendant,  be  a^y  ground  for  refusal,  if  the  objection  was  matter  of  jubstance, 
not  of  form  in  the  election.  (Rex  v.  Smith,  3  T.  R.  573.)  And  where  the 
application  is  made  on  the  affidavit  of  several  persons,  all  of  whom,  but  one, 
concurred  in  the  election  of  the  defendant,  if  that  one  will  avow  himself 
the  relator,  and  render  himself  responsible  for  the  costs,  his  being  joined 
with  others  who  concurred  in  the  election,  will  bo  no  reason  for  refusing 
the  information.  (Rex  v.  Simmotu,  4  T.  R.  223.)  Where  the  application 
is  made  for  the  purpose  of  enforcing  a  general  act  of  parliament,  which 
interests  all  the  corporations  in  the  kingdom,  it  is  no  objection  that  the 
party  applying  is  not  a  member  of  the  corporation.  (Rex  v.  Breton,  3 
T.  R«  574,  n.)  The  abandonment  of  a  former  information,  for  the  same 
cause,  is,  of  itself,  no  reason  for  refusing  an  information,  as  that  may 
liave  been  by  collusion.  (Rex.  v.  Bond,  2  T.  R.  771.)  The  Court  will 
make  the  rule  for  an  information  in  nature  of  a  quo  warranto  absolute, 
though  the  party  has,  since  the  rule  obtained,  resigned  his  office,  and  his 
resignation  has  been  accepted.  (Rex  v.  Warlow,  2  M.  &>  S.  75.)  Rules  to 
shew  eaoee  or  informations  were  granted,  in  various  cases,  in  8  Mod.  Rep. 
which  it  may  be  useful  to  consult,  by  way  of  illustration,  at  pagres  132,  135, 
165-6,  35,  36,  215-16,  234. 

When  it  wiU  not  be  granted,]  If  the  defendant  can  shew  that  his 
right  has  already  been  determined  by  mandamus,  (2  Hawk.  P.  C.  Ch.  26, 
s.  9 ;)  or  that  it  depends  on  the  right  of  those  who  voted  for  him,  which 
lias  not  been  yet  tried  (id;)  or  that  the  person  upon  whose  right  the 
defendant's  title  depends  lias  enjoyed  his  franchise  so  long,  that  the  court 
would  not  permit  it  to  be  impeached  in  this  mode  of  proceeding,  the 
information  will  be  denied.  (Rex  v.  Stevens,  1  Burr.  433.  Rex.  v.  Pea- 
cock, 4  T.  R.  684.)  So  if  the  defendant's  right  have  boon  acquiesced  in 
for  a  length  of  time,  (Bac.  Abr.  Informations,  (D.)  The  time  within 
which  a  corporate  office  might  be  impeached  by  a  quo  iparranto,  was,  by 
the  common  law,  indefinite ;  it  varied  with  tlio  eircumstanccs  of  each 
particular  case.  (Rex  v.  Powell,  8  Mod.  165.  Rex  v.  Pike,  id.  286, 
cited  IT.  R.  4,  n.  and  3  T.  R.  311.  Rex  v.  Williams,  1  Str.  677;  and 
vid.  1  T.  R.  1.  id.  3,  and  note  there.  3  id.  310.  311.  2  T.  R.  767.)  And 
it  was,  for  some  time,  thought  hotter  that  it  should  bo  unsettled.  (Rex 
V.  Latham,  3  Burr.  1485-6,  per  Lord  Mansfield.)  At  length,  however,  the 
court  set  a  limit  to  their  discretionary  power,  and  confined  it,  in  analogy, 
to  other  cases  of  limitatioits,  within  20  years,  (Winchcbjea  causo«,  4  Hurr- 
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ALBANY,      ^^^»  ^^^^»  2121.     Rex  v.  Rogert,  id.  2523;)  and,  at  len^,  to  liz  ytaOtt. 

Feb.  1825.      (I?"  ▼•  Dicken,  4  T.  R.  282.     Rex  v.  Peacock,  4  T.  R.  684.    R.  G.  Hih  T, 
>^N^w/       1791.    4  T.  R.  284.)     And  the  last  penod  was  confirmed  by  Parliament  v 

The  People    (Sut.  32,  Geo.  Ill,  58,  and  vid.  Rex  v.  Autridge,  8  T.  R.  467.)     If  the  penon 

|..  ,  ^  from  whom  the  title  waa  derived  be  dead,  it  seems  the  information  should 

not  be  granted,   {^Rex  v.  Spearing,  1  T.  R.  4  n,)  or  the  parties  have  ae- 
qoieeced,  (The  King  v.  Stacey,  1  T.  R.  4,  per  Bullcr,  J.)    So  where  so  great 
a  nombcr  of  derivative  titles  would  be  affected  by  a  judgment  against  tho 
defendant,  that  it  would  tend  to  dissolve  tho  corporation.     (17ex  v.  Carter, 
Cowp.  59,  per  Lord  Mansfield.)     So  where  the  franchise  no  way  concerns 
the  public  (as  all  those  which  relate  to  the  government  of  a  corporation,  or 
the  election  of  members  of  parliament ;  case  of  tho  Borough  of  Horaham, 
(Hil.  30  Geo,  III.     3  T.  R.  599,  n.     Rex  v.  Mein,  id.  598-9.     The  King  v. 
Bingham,  3  East.  308;   and   fairs  and  markets,  Slc.,  are  said  to  do,  2 
Hawk,  c.  26,  s.  9  ;)  but  b  wholly  of  a  private  nature,  as  a  coney.warrMit 
{Rex  V.  Sir  William  Lowther,  2  Lord  Raym.  1409.     1  Str.  637,  S.  C.    lb- 
boCsoo's  case,  Gas.  Temp.  Hardw.  248.    Rex  v.  Caan,  Andr.  15.     1  Bott. 
pi.  386.     Rex  v.  Shepherd,  4  T.  R.  381.)     So  where  two  sets  of  church- 
wardens  are  sworn  in.     {Rex  v.  Dawbeny,  2  Str.  1196.)     And  quere  as  to 
fairs  and  markeU,  {Rex  v.  Mareden,  3  Burr.  1812.     1  Bl.  579.     Ibbotson*ii 
case.  Gas.  Temp.  Hardw.  248.     Hardr.  162,  arguendo.)     So,  if  the  election 
by  which  the  defendant  claims  is  agreeable  to  the  charter,  or  he  has  never 
acted  under  the  election,  or  there  has  been  but  a  more  claim,  and  no  use  of 
the  franchise.     {Rex  v.  Poneonby,  Say.  Rep.  245.     Rex  v,  Whitwell,  5  T. 
R.  85.)      But  swearing  in  is  a  user,  though  it  bo  defective,     {The  King  v. 
Tate,  4  East,  337.)     So,  if  it  appear  that  the  time  for  which  the  officer  was 
elected  will  expire  before  the  inquiry  can  have  any  effect.     {The  People  v. 
Sweeting,  2  John.  Rep.  184.     Commonwealth  v.  Atheam,  3  Mass.  Rep.  285.) 
So  where  the  persons  on  whose  affidavits  the  motion  is  grounded,  have 
lain  by  without  recently  prosecuting,  though  with  full  knowledge  of  tlie 
fact,  {Rex  v.  Wardroper,  4  Burr.  2024,  per  Aston,  J. ;)  or  have  concurred 
with  the  rest  of  the  corporation  in  a  resolution  not  to  take  advantage  of 
a  flaw  in  the  defendant's  title,  {Rex  t.  Mmrtlock,  3  T.  R.  300,;)  or  where 
the  prosecutor  stands  in  the  same  eiieamstances  with  the  defendant,  (per 
Lord  Kenyen,  Ch.  J.,  in  Rex  v.  Bond,  %  T.  R.  771 ;  Rex  v.  Cudlipp,  6  T. 
R.  503;)   or  where  the  persons  in  whoso   name  the  application  is  made, 
are  wholly  unconnected  with  the  corporation.     {Rex  v.  Stacy,  1  T.  R.  3, 
and  note  there.)      So  whore   the  application  is  manifestly  fVivolous  and 
vexatious ;  and  the  Gourt  will,  in  such  case,  discharge  the  rule  with  costs. 
(2  Str.  1039.    9  Burr.  780.     3  T.  R.  301.)     The  Gourt  will  not  grant  an 
information  to  try  the  validity  of  an  election  to  the  office  of  church-war- 
den,  because  it  is  no  usurpation  on  tho  crown.     {Rex  v.  Shepherd,  4  T. 
R.  381.)     So  where  the  relator  had  agreed  not  to  enforce  a  by-law  upon 
which  he  now  grounded  his  attempt  to  impeach  the  defendant's  titl*.     {Rex 
V.  Morthck,  3  T.  R.  300.)     It  is  a  valid  objection,  that  the  relator  was  pres. 
sent,  and  concurred,  at  the  time  of  the  objectionable  election,  though  he  was 
then  ignorant  of  the  objection.     (7^  King  v.  Trewnen,  2  B.  &  A.  339.) 
So  where  the  relator  is  indigent,  and  there  arc  strong  reasons  to  suspect  that 
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ho  18  applying  not  on  his  own  account,  or  at  hia  own  expense,  but  in  coUa-      AIiBANT 

hion  with  a  fitranger.    (id.)     So  where  the  circamftances  throw  suspicion     Feb.  1825. 

on  the  motives  of  the  rekUor,  and  the  consequence  will  be  to  dissolve  a  cor-       n^^v^*/ 

poration.     (id.)    The  Court  will  not  grant  this  information  to  enforce  a    The  People 

claim  for  damages  against  a  turnpike  company,  done  to  the  relator's  pro.     p.  .  Tv,^ 

perty  in  laying  out  a  road,  though  the  act  require  the  company  to  pay  the 

damages.     ( The  People  V.  The  HilUdale  ^  Chatham   Turnpike  Company, 

3  John.  Rep.  190.)     A  secondary  and  incidental  ground  for  the  information, 

resorted  to  by  way  of  forlorn  hope,  after  the  original  and  main  ground  has 

failed,  will  be  lirtened  to  with  distrust ;  and  the  Court,  in  their  discretion, 

may  disregard  it,  though  it  might  be  a  good  ground  if  brought  before  the 

Court  in  the  first  instance.     {Rex  v.  Osboumef  4  East,  327,  336.)     Quo 

warranto  will  not  lie  against  a  county  treasurer,  to  shew  by  what  authority 

he  holds  the  office,  if  he  has  been,  de  facto,  elected  by  the  Justices  in 

Quarter  Sessions.     {Rex  v.  The  Treasurer  of  Herefordshire,  1  Chit.  Rep. 

700.)     Rule  to  shew  cause  why  information  in  nature  of  a  quo  warranto 

should   not  be   filed   against   an  ordinary,  discharged.     Hays,  relator,  t. 

HarUy,    incumbent,  1  Rep.  Con.   Court,   South   Carolina,  267.)     It  will 

not  be  granted  against  a  person  exereising  a  corporate  franchise,  to  which 

he  has  been  legally  elected,  though  he  has  committed  an  offence  which 

might    amount  to  a  forfeiture,   until  he  has  been  removed  by  the  corpo. 

ration.      (Rex  v.  Heaven,  2  T.  R.  772.)      It  was  denied  on  the  oath  of 

a  town  derk,  who  swore  that  he  had  not  sworn  the  defendants ;  because  he 

had  entered  that  he  had  sworn  them  on  the  record.     {Rex  v.  Williams,  1 

Str.  677.) 

The  aJUdavits  on  which  the  motion  is  founded.]  These  should  not  be  en- 
titled  in  any  cause.  {The  King  v.  Pierson,  et  al.,  Andr.  313,  per  Page  and 
Probyn,  Js.  King  q,  t,  v.  Cole,  6  T.  R.  642,  per  Lord  Kenyon,  Ch.  J. 
Haight  V.  Turner,  2  John.  Rep.  371-2.)  On  an  affidavit,  that  the  relator 
did  not  beliete  that  the  defendant  had  been  duly  nrom  in,  though  the  affi- 
davit to  shew  cause  did  not  expressly  allege  that  he  had  been  sworn,  but 
stated  that  he  appeared,  by  the  corporation  boohs,  to  have  been  sworn  in,  the 
Court  denied  an  information.  {Tim  King  v.  Newling,  3  T.  R.  310.;  If 
sufficient  appear  to  draw  the  merits  of  an  election  to  a  corporate  office  in 
question,  the  Court  will  grant  the  information,  though  the  deponents  swear 
only  to  their  information  and  belief  that  the  defendant  was  admitted  a 
freeman,  &c.,  this  not  being  denied  by  the  defendant,  on  shewing  cause. 
{The  King  v.  Harwood,  2  East,  177.)  The  form  of  the  affidavits  for  the 
rule  to  shew  cause  are  given  at  long^th  in  The  Commonwealih  v.  Douglass, 
(1  Bin.  Rep.  77.)  If  the  affidavit  in  support  of  the  rule  omit  a  material  fact, 
which  is  stated  in  the  affidavit  filed  on  the  other  side,  the  latter  may  be 
read  by  the  prosecutor  in  support  of  his  rule.  {Rex  v.  Mein,  3  T,  R.  596.) 
On  application  upon  the  ground  that  the  defendants  were  elected  contrary 
to  the  provisions  of  a  particular  charter,  the  affidavit  must  state  that  the 
charter  vtm  aceepted,  or  that  the  usage  has  been  in  conformity  to  it ;  and 
the  affidavit  being  ill  for  omitting  this,  the  Court  refUsed  leave  to  amend  it, 
but  put  the  party  to  a  new  application.  {The  King  v.  Barxey  et  al.  4  M. 
&  S.  253.) 


IW  CASE3  L\  THR  SUPREME  COURT 

ALBANY,  7*A«  rule  thereupon.]     It  is  usual  to  proceed  by  rule  to  shew  cause,  on  €f 

Feb.  1825.     parte  affidavits ;  but  the  Court  have  a  discretion  as  to  this ;  and  where  tho 

>^>^v^^^       whole  case  liad  been  disclosed  by  the  defendant's  answers  in  Chancery,  and 

The  Pooplfl    the  answers  of  others  favorable  to  them,  touching  the  subject  of  the  applica- 

p.  ,  ^  tion,  the  Supreme  Court  looked  into  the  answers,  and  granted  a  rule  for  an 

information  in  the  first  instance.      {The  People  ex  rcl  Barker  v.  Kip  et  al.  1 

U.  S.  Law  Journal,  286.) 

Rule  to  ifupeet  books.]  Upon  a  rule  to  shew  cause,  the  Court  will  grant  a 
rule  for  the  inspection  of  books  belonging  to  the  corporation.  (Bull.  X. 
P.  210.) 

Affidavits  on  shewing  cause.]  These  may  be  entitled.  {The  King  V. 
Pitrson  et  al,  Andr.  313,  per  Page  Sl  Probyn.  Js.  R.  King,  q.  U  v.  Cole,  6 
T.  R.  640,  642,  per  Lord  Kenyon,  Ch.  J.)  Or  they  may  not  be  entitled,  at 
the  defendant's  choice.  {R.  King,  q.  t.  v.  Cole,  6  T.  R.  642,  per  Lord  Ken- 
yon,  Ch.  J.)  If  these  affidavits,  and  the  cause  shewn,  do  not  put  the  matter 
beyond  dispute,  the  rule  will  be  made  absolute.  (Bull.  N.  P.  210.)  The 
Court  will  judge,  from  all  the  circumstances  of  the  ca«e,  who  is  the^iroal 
reUtor.     (Per  Lord  Kenyon,  Ch.  J.,  in  Rex  v.  Cudlipp,  6  T.  R.  509.) 

Shewing  cause.]  Unless  the  cause  shewn  be  such  as  puts  the  matter 
beyond  dispute,  the  Court  will  make  the  rule  absolute  for  the  information » 
in  order  that  the  question  concerning  the  right  may  be  properly  determin- 
ed. (Bull.  N.  P.  210.)  But,  it  seems,  the  Court  will  not  grant  the  rule 
for  an  information  on  the  last  day  of  the  term.  {Rex  v.  Davies,  Say.  Rep. 
241.) 

The  Information.]  A  sufficient  variety  of  English  precedents  will  be 
found  in  6  Wentworth*s  Pleadings,  28  to  231.  These  are,  for  usorping  or 
intruding  into  the  offices  or  stations  of  Aldermen,  p.  28 ;  of  Mayor,  40,  50, 
107,  161,  119,  214 ;  of  Bailiff  of  a  borough,  60 ;  Master  of  the  Company  of 
Coopers,  63;  Burgess,  71,  146,  154,  184,  188,  194,  200,  209,225,  234; 
Commonalty  Steward,  81 ;  freeman  of  a  borough,  84,  137  ;  of  a  city,  132 ; 
commoner,  175  :  freemen  of  Coventry,  180.  The  2  Kyd  on  Corp.  403,  gives 
this  as  the  outline  of  the  English  form  : 

**  Sach  an  one.  Attorney  General  of  the  Lord  the  King,  who  sues  for  the 
Lord  the  King,  in  this  behalf,  cornea  here  into  the  Court  of  our  said  Lord 
the  King,  before  the  King  himself,  at  Westminster,  on,  &c.,  in  this  same 
term,  and,  for  the  said  Lord  the  King,  gives  the  Court  here  to  understand 

and  be  informed,  that ,  for  the  space  of  ,  now  last  past,  and 

more,  have  used,  and  still  do  use,  without  any  warrant  or  royal  grant,  the 
following  liberties  and  franchises,  to  wit .  .    Of  all  which  liberties, 

privileges  and  franchises  aforesaid,  the  said ,  during  all  the  time 

aforesaid,  have  usurped,  and  still  do  usurp  upon  the  said  Lord  the  King,  to 
the  groat  damage  and  prejudice  of  his  royal  prerogative,  whereupon  the 
said  Attorney  General  of  the  said  Lord  the  King,  prays  the  advice  of  the 

Court  in  the  premises,  and  due  process  of  law  against  the  said in  this 

behalf  to  be  made,  to  answer  to  the  said  Lord  the  King,  by  what  warrant  he 
claims  to  have,  nao  and  oi\joy  the  liberties,  privileges  and  franchises  afore> 
said.** 
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This  18  the  form,  whether  the  information  be  brought  for  an  naarpation      ALBAIW, 
without  any  original  title,  or  fbr  a  tubeeqaent  forfeiture,  where  the  original     Feb.  1835. 
title  IS  not  disputed.    (Id.  &  Tid.     Co,  Ent,   527,  564,  per  tot.  quo  war.  v.       v^v^»^ 
Mayor,  ^-c.  of  London.)  *"*  ^^V^ 

The  form  of  the  information  in  The  People  r.  Kip  et  al.  (See  1  U.  8.  Law    pi^i^^J^^^^^ 
Journal,  288  to  290,)  was  thus : 

**  Samuel  A.  Talcait,  Attorney  General  of  the  People  of  the  state  of  JVew- 
York,  who  euee  for  the  Aid  people  in  thia  behalf,  comes  here  into  the  Su- 
preme Court  of  Judicature  of  the  said  people,  before  the  Justices  thereof, 
at  the  Capitol  in  the  city  of  Albany,  on  Thursday,  the  8th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty.two,  in 
this  same  term  of  August ;  and  for  the  said  people  of  the  state  of  New- 
York,  at  the  relation  of  Jacob  Barker,  Thomas  Hazard,  junr.  and  Thomas 
M.  Huntington,  all  of  the  city  of  New.York,  in  the  county  of  New. York, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  gives 
the  Court  here  to  understand  and  be  informed,  that  in  and  by  a  certain  act 
of  the  legislature  of  the  state  of  New-York,  passed  on  the  twenty-third  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
one,  all  such  persons  as  then  were,  or  thereafter  should  become,  stockholders 
of  a  certain  company,  associated  under  the  style  of  the  **  North  River  Bank 
of  the  city  of  New-York/*  were  ordained,  constituted,  and  declared  to  be, 
from  time  to  time,  and  until  the  first  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty.two,  a  body  corporate  and  politic, 
in    fact  and  in  name,  by  the  name  of  **The  President,  Directors  and 
Company  of  the  North  River  Bank  of  the  city  of  New- York,**  and  that, 
in  and  by  the  said  act,  it  was  also,  amongst  other  things,  enacted,  that  the 
stock,  property,  affairs  and  concorns,  of  the  said  corporation  should  be 
mansged  and  conducted   by  thirteen    directors,    being  stockholders    and 
citizens  of  the  said  state,  and  to  be  elected  from  time  to  time,  as  in  and  by 
the  said  act  was  enacted  and  provided  ;  and  that  the  President,  Directors 
and  Company  of  the  North  River  Bank  of  the  city  of  New- York,  by  force 
of  the  sud  act,  now  are,  and  for  one  year  last  past,  and  more,  have  been  a 
body  corporate  and  politic,  in  fkct  and  in  name,  by  the  name  of  **  The  Pre- 
sident, Directors  and  Company  of  the   North  River  Bank  of  the  city  of 
New- York  f  that  is  to  say,  at  the  city  of  New-York,  and  in  the  county  of 
New-York  aforesaid  ;  and  that  L.  K.  merchant,  and  D.  R.  merchant,  J.  C. 
M#  druggist,  Slc.,  all  late  of  the  city  of  New-York,  in  the  county  of  New- 
York  aforesaid,  for  the  space  of- thirty  days  now  last  past,  and  more,  with- 
out  any  legal  warrant,  grant,  or  right,  whatsoever,  have  used  and  exercised, 
and  still  do  use  and  exercise,  the  office  of  directors  of  the  said  corporation, 
to  wit,  at  the  city  of  New-York,  and  in  the  county  of  New-York  aforesaid ; 
and  that  each  of  them   hath  used  and  exorcised,  and  still  doth  use  and 
exorcise,  the  office  of  director  of  tho  said  corporation,  to  wit,  at  the  place 
and  in  tho  county  aforesaid ;  and  that  the  said  L.  K.,  D.  R.,  &c.,  for,  and 
during  all  tho  time  last  above  mentioned,  without  any  legal  warrant,  grant, 
or  right,  whatsoever,  at  the  city  of  Now-York,  and  in  the  county  of  New- 
York,  have  claimed,  and  still  do  claim,  to  be  directors  of  the  said  corporation ; 
and  oach  of  Uicm  hath  claimed,  and  still  doth  claim,  to  bo  a  director  of  tho 
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ALMAHYf     said  corporation,  and  to  have,  use  an4  enjoy,  all  the  liberties,  privUegotf 

Feb.  1825.     and  franchiaes,  to  the  offioe  of  directora  of  the  said  corporation  belonging 

wwtu^^^^i      '^^  appertaining :  which  said  offioes,  liberties,   privileges  and  franchises, 

^^    '^       thejr,  the  said  L.  K.,  D.  R.,  Slc.,  for  and  during  the  whole  time  last  above 

Richardson*    mentioned,  upon  the  said  people  have  usurped,  and  still  do  usurp,  and  each 

hath  usurped,  and  still  doth  usurp,  that  is  to  say,  at  the  city  of  New-York, 

and  in  the  county  of  New-York  aforesaid,  in  contempt  of  the  people  of  the 

state  of  Now. York,  and  to  their  great  damage  and  prejudice,  and  also  ag^nst 

their  dignity. 

(Filed  August  10th,  1822.) 

SAMUEL  A.  TALCOTT,  Attorney  General'' 

The  15  John.  Rep.  3G2,  also  gives  the  form  of  the  information,  &c.,  at 
length,  in  The  People  v.  The  Utica  Insurance  Company,     See,  also,  the  sub- 
stance  of  an  information  in  Connecticut,  {The  State  v.  Tudor,  5  Day*s  Cas. 
Err.  329.)     It  need  not  shew  a  title  in  the  people  to  have  the  particular 
franchise  exorcised ;  but  calls  on  the  intruder  to  shew  by  what  authority  he 
claims  it ;  and  if  the  title  set  up  be  incomplete,  the  people  are  entitled  to 
judgment.  (15  John.  388,  per  Spencer,  J.,  who  cites  2  Kyd  on  Corp.  399,  Sl 
4  Burr.  2146-7.)     The  act  to  incorporate  the  Utica  Insurance  Company, 
passed  March  29,  1816,  (sess.  39,  c.  52,)  does  not  authorize  the  company  to 
institute  a  bank,  issue  bills,  discount  notes,  and  receive  deposites,  such 
powers  not  being  expressly  granted  by  the  legislature,  and  not  being  within 
their  intention,  as  collected  from  the  act  of  incorporation ;  and  the  company 
having  assumed  and  exercised  those  powers,  they  were  held  to  have  usurped 
a  franchise ;  and  on  an  information  in  nature  of  a  quo  warranto  being 
filed  by  the  Attorney  Groneral,  judgment  of  ouster  was  rendered  against 
them.      (id.  358.)      In  Massachusetts,  the  Solicitor  General  in  an  infor- 
mation against  one  for  usurping  a  public  office,  recited  an  order  of  the 
House  of  Representatives,  requesting  him  to  file  such  information,  and 
stated  that  he  filed  it  by  virtue  of,  and  in  compliance  with  this  authority  ; 
and,  on  the  ground  that  the  legislature  had  no  right  to  give  this  construction, 
it  was  moved  to  quash  the  information ;  but  the  Court  held,  that  tLe  act  of 
filing  the   information  should  be    deemed  to  emanate  from  tlia  official 
authority  of  the  Solicitor  General,  who  might,  ex  qfieio,  file  the  inlbrmation. 
(Comnwnwealth  v.  Fowler,  10  Mass.  Rep.  290.)     The  form  of  the  informa- 
tlon  is  given  in  that  case,  with  the  plea  in  bar.     (id.  p.  295.)     Every  citizen 
who  pays  taxes,  has  such   an  interest  as  will  authorize  an  information 
in  the  nature  of  a  quo  warranto,  to  be  filed  at  his  suggestion,  to  inquire  by 
what  authority  the  collector  holds  his  office.     {Commonwealth  y,  Browne, 
1  Sergt.  Sl  Rawle*s  Rep.  382.)     It  may  be  filed  to  inquire  into  the  election 
or  admission  of  an  officer  or  member  of  a  corporation,  when  moved  for  by 
any  person  interested  in,  or  injured  by  such  election  or  admission,  if  it 
were  unduly  made.  {Commonwealth  v.  The  F,  <(*  M,  J.  Comp.,  in  Newbuiy- 
port,  5  Mass.  Rep.  230.)    It  may  also  be  moved  for  by  the  Attorney  General, 
ex  i^/ieiOi  or  on  the   authority  of  the  legislature,   but  it  ub  confined  to 
one  of  these  three  ways:     (id.)    One  appointed  by  the  executive  to  an  office 
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whteh  does  not  exist  may  be  removed  by  information  in  nature  of  a  quo  teor-      ALBAlf  Vf 
rtmto.     {The  same  v.  Fowler^  10  Moss.  Rep.  390.)  Feb.  1835. 

The  general  proceodin|^  is  by  information  for  tho  King,  by  his  Attorney  v^v^^ 
Genoztd,  against  any  usurper  of  franchises,  &c.,  to  show  quo  warranto  he  **'®  Feopw 
uses  them.  (Co,  Ent.  527.  b.)  So  against  him  who  exorcitos  a  power  un-  niei|»^«oa. 
lawfully;  as,  if  a  Mayor,  &c.,  admits  to  freedom  persons  who  have  no 
right;  for  there  is  no  other  remedy.  (1  Salk.  374.)  If  the  information  be 
for  using  a  franchise  by  a  corporation,  it  should  be  against  the  corporation. 
(The  King  v.  Cueacke,  3  Roll.  Rep.  113.  115.)  If  for  usurping  to  be  a 
corporation,  it  should  be  against  tho  particular  persons,  (ibid.)  But  it  will 
not  lie  at  all,  merely  for  encouraging  such  an  usurpation.  (Rex  ▼.  Marsden^ 
it  al,  2  Burr.  1813.)  It  will  not  lie  on  the  relation  of  an  individual  against 
a  corporation  as  a  body.  This  should  always  be  by,  and  in  the  name 
of  the  Attorney  General.  (Rex  v.  The  Corporation  of  Carmarthen^  3  Burr. 
8^.)  If,  on  the  relation  of  a  private  person,  it  should  be  against  the  several 
individuals,  to  shew  by  what  authority  they  claim  their  respective  iVanchises. 
(id.)  If  the  information  b3  at  common  law,  there  is  no  relator,  nor  ought 
there  to  be  judgment  for  costs,  but  only  a  eapiatur  pro  fine,  (Bull.  N.  P. 
211.)  It  is  not  necessary  to  state  in  tho  information  that  leave  of  the  Court 
was  granted  to  file  it.  (Cowp.  501.)  By  the  statute,  one  information  may 
be  filed  to  try  the  rights  of  different  persons.  (1  R.  L.  108,  s.  4.)  A  qwo 
warranto  was  brought  for  vexation,  upon  forty-oight  points,  and  the  Coort 
being  moved  in  it,  ordered  that  the  prosecutor  should  waive  that  quo  warranto^ 
and  should  bring  a  new  one,  and  therein  insist  on  only  three  points,  but  that 
he  might  proceed  to  trial  upon  his  new  quo  warranto,  in  such  time  as  ho 
might  have  done  upon  the  old,  (Hill  22  Car.  B.  R.)  to  the  end  that  he  might 
not  be  delayed  in  his  proceedings  by  being  put  to  bring  the  new  quo  warranto. 
(2  Lill.  Pr  Reg.  509,  B.)  On  moving  to  file  an  information,  the  Court  will 
judge  from  all  the  circumstances  of  tho  case  who  is  the  real  relator.  (Ptor 
Lord  Kenyon,  Ch.  J.,  in  Rex  v.  Cudlipp,  6  T.  R.  509.)  It  seems  that  though 
an  information  may  be  granted  on  tho  application  of  a  stranger,  yet  he  ought 
to  makia  oat  a  strong  case.  (Rex  v.  Kemp,  1  East,  46,  n.)  An  information 
does  iftot  lie  against  a  mere  servant  of  a  corporation,  whose  office  does  not 
iflbotsny  fhinchise,  or  other  authority  holdon  under  tho  crown.  (Rexy, 
Bedford  Corporation,  6  East,  356.) 

Coneolidatiou,]  Afier  rules  have  been  made  absolute  for  several  informs, 
tions,  the  Court  will  give  leave  to  consolidate  them  at  the  instance  of  tho 
defendants.  (Rex  v.  Footer,  1  Burr.  573.)  But,  without  the  defendant's 
consent,  the  Court  will  not  consolidate  several  distinct  informations  for 
several  distinct  offices ;  for  there  must  bo  an  information  against  each,  to 
emable  each  to  disclaim.     (Rex  v.  Warlow,  2  M.  &  S.  75.) 

Of  quaahing  the  information.]  This  cannot  be  done  on  motion,  even  with 
the  consent  of  parties.  (Rex  v.  Edgar,  and  The  tame  v.  Brieknell,  4  Burr. 
2297.) 

The  proceeo.]  The  principal  case  decides  that  this  should  bo  a  oeniVs 
faeiae  and  dietringaot  or  ouhpana  and  attachment ;  and  some  books  speak 
iodifferently  of  those  two  kinds  of  process.      (Vid.  2  Kyd  on  Corp.  438  ) 
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In  the  Commonwealth  of  Pennsyltania  v.  Sprenger,  (5  Bin.  853,}  theCooit 
aw&rded  a  venire.  In  that  state  the  9  Ann,  c.  30,  had  not  been^flimfltied 
as  late  as  1817.  (3  Serg.  &,  Rawle's  Rep.  52.)  In  a  note  by  SSdariki,  {Lt 
Roy  ▼.  7V«nt7y  Houne,  1  Sid.  86,)  which  is  much  referred  to  by  the  books, 
he  eays,  it  appears,  on  comparing  the  precedents  in  Coke*s  Entriei,  597, 
598,  6lo,<,  that  there  is  this  difibrence  between  a  quo  warranto  and  an  infer- 
mation  in  nature  of  a  quo  warranto,  in  respect  to  the  process.  Upon  an 
information,  it  seemii,  the  process  shall  be  venire  facias  and  distringao;  but 
apoQ  a  writ  of  quo  warranto  it  is  summons ;  and  for  default  of  appearance, 
that  the  liberties  shall  be  seized.  The  2  Kyd  on  Corp.  438,  says,  the  pro- 
oeM  usually  issued  to  bring  the  defendant  into  Court,  is  a  writ  of  oubpana, 
and  if  that  be  disobeyed,  an  attachment ;  but  if  the  defendant  cannot  be 
seired  with  a  subpoena,  it  is  said,  the  process  is  venire  faciao  and  distringas ; 
which  looks  as  if  a  venire  and  distringas  were  to  follow  a  subposna ;  and  for 
this  he  quotes  Sid.  86,  which  he  altogether  misapprehends  in  this  place ; 
and  at  a  previous  page,  404,  he  refers  to  Coke's  Entries,  the  same  authority 
on  which  Sidezfin  relies  in  his  note,  and  says  that,  according  to  these 
entries,  the  process  usually  awarded  against  indiTiduals  is  a  venire  facias 
which  is  followed  by  a  distringas;  and  in  this  he  is  right  and  according  to 
the  entry  itself,  which  at  527,  is  an  award  of  a  venire  against  certain  in- 
dhriduals  named,  who  claim  to  be  a  body  politic ;  though  from  the  hasty 
search  which  I  have  made,  I  do  not  find  any  entry  of  a  distringas.  These 
entries  touching  quo  warranto  are  voluminous,  and  follow  from  p.  527  to 
564,  in  very  large  double  folio  pages.  At  p.  536,  I  find  the  entry  of  a  diS' 
tringas  as  the  first  process  against  the  corporation,  viz.  The  Mayor ,  com- 
monalty  and  citizens  of  London,  This  is  also  mentioned  in  2  Kyd,  404.  The 
entry  of  the  venire  is  thus  immediately  at  the  close  of  the  information : 
**  Whereupon  the  sheriff  is  commanded,  that  he  cause  to  come,**  or,  '*  that  ho 
omit  not,  dec.,  but  that  he  cause  to  come,  &c.,  to  answer,  Slc,"  The  entry 
of  the  distringas  is  thus :  **  whereupon  it  is  agreed  {eoTtcordaV  est)  that  the 
aforesaid  Mayor  and  commonalty  and  citizens  of ,  be  distrained  by  all 


their  lands,  Slc,  so  that,  &«.,  to  answer  to  our  Lord  the  King  in  the 
misoe,  and  the  sheriff  is  commanded,  that  ho  distrain  them  in  form  afbresaid, 
so  that,  du;.,**  at  such  a  day,  &c.,  (and  see  2  Kyd  on  Corp.  404.)  In  Rex  v. 
The  Mayor  and  Aldermen  of  Hertford,  (1  Salk,  374,)  it  is  said  the  process  is 
sukpana  and  distringas.  This  case  was  up  several  times.  It  b  reported  in 
Carthew,  503,  as  Ths  King  v.  The  town  of  Hertford,  where  it  is  steted  tliat 
the  first  process  out  of  the  crown  office  was  a  venire  facias  in  the  nature  of 
a  summons,  (though  Salkield  says  it  should  be  a  subpmna.)  This  venire  was 
followed  by  a  distringas,  and  an  alias  9iid  pluries  distringas;  which  was 
conceded  on  all  sides  to  be  the  right  course,  for  though  a  motion  was  made 
to  set  the  writs  of  distringas  aside,  this  did  not  relate  to  the  nature  of  tho 
process.  The  writs  of  distringas  and  the  motion  to  sot  them  aside  are  also 
mentioned  in  Holt's  Rep.  320,  S.  C.  entitled  as  in  Salkield.  Com,  Dig,  quo 
warranto,  (C.  2,)  says  the  process  is  venire  and  distringas,  and  cites  Co. 
EnU.  1  Sid.  and  1  Salk.  Supra ;  and  so  says  2  Morg.  Atty's  Vad.  Mec.  106, 
107  on  the  same  authorities  as  Comyn.  But  Morgan  says  (id.  107,)  that  the 
find  process  against  a  corporation  shall  be  a  summons  and  afterwards  a 
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ditirimgmt  in  infinitum.    He  saya  thit  on  the  authority  of  Carthew,  supra,      ALBAHT 
whom  Um  first  procew  is  stated  to  be  a  venire  in  nature  of  a  9ummon9,     Feb.  1895. 
Thua.thit  vtnire  mnd  dittrets  infinite  appears  to  be  the  predominant  process        >^^v^^ 
in  all  eoes ;  thoa|rh  in  the  report  of  The  King  v.  The  Mayor  fc,  of  Hertford^    The  People 
(I  Lord  R%ym,  426,)  tubpana  and  distringas  are  mentioned  as  the  proper    p.  ,  T*. 
process.    In  The  Commonwealth  v.  Fowler^  (10  Mass.  Rep.  290,  391,)  the 
process  was  summons. 

How  the  defendant  should  be  named,]  If  an  usurpation  be  by  a  corpora- 
tion,  the  process  shall  be  against  them  by  their  corporate  name.  (3  M.org, 
Att's.  Vad.  Mec.  107,  citing  the  case  of  the  quo  warranto  against  the  city  of 
London,  16,  Treby's  Argument.)  If  it  be  for  usurping  to  be  a  corporation, 
K  shall  be  against  the  natural  persons  who  usurp,  or  by  a  name  which  com- 
prehends them.  (Id.  citing  id.  69,  and  Pollezfen's  Argument.  And  see  3 
Roile.  Rep.  115.) 

Teste  and  return  of  process.]  In  The  King  ▼.  The  town  of  Hertford, 
(Carth.  503,)  the  venire  was  returnable  in  Easter  term,  11  Will.  3,  upon 
which  a  distringas  issued,  returnable  erast.  Trinity ;  and  upon  that  return 
a  second  distringas  was  made  returnable  in  fifteen  days,  in  the  same  Trinity 
term ;  and  upon  this  being  returned,  a  third  distringas  was  made,  tested  in 
that  term,  and  roturnabld  in  Mich,  term,  Anno  11  Will.  3 ;  and  it  if  as 
moved  that  the  two  last  might  be  set  aside  for  irregularity ;  for  that  the 
process  in  these  eases  should  be  madn  returnable  de  termino  in  terminum^ 
and  not  quicker ;  but  that  in  Trinity  term  there  issued  two  writs  of  dis- 
tringas,  which  should  not  be  ;  and  above  forty  precedents  to  this  effeot,  in 
the  crown  office,  were  insisted  on.  But  Holt,^h.  J.,  answered,  that  crown 
office  work  was,  like  church  work,  very  slow  in  its  progress,  it  being  osoal 
for  clerks  to  make  all  such  process  out  together,  and  of  the  same  test  and 
return  from  term  to  tenn ;  but  no  law  required  that  it  should  be  so ;  and  the 
motion  was  denied.  (3  Salk.  699,  S.  C.  &  S.  P.  1  Lord  Raym.  436,  S.  C. 
Sl  S.  P.) 

Of  the  issues  upon  the  distringas.]  It  was  moved  in  the  last  case  that 
th*  Court  would  make  a  special  rule  to  estreat  the  issues  upon  the  several 
writs  of  distringas,  but  no  such  rule  was  made ;  but  the  issues  were  left  to 
be  ostreated  in  due  time,  according  to  the  course  of  the  Court.  And  in  the 
report  of  the  same  case,  in  Holt,  320,  this  estreating  in  due  time  is  said  to  be 
to  send  them  up  into  the  Exchequer  the  last  days  of  the  two  issuable  terms  ; 
though  the  Court  agread,  that  in  an  extriordinary  case  they  might  make  a 
rule  for  this  purpose. 

Of  the  seizure  nomine  districtionis  for  nonappearance,]  As  the  process 
in  the  proceeding  by  quo  warranto  was  dilatory,  while  this  was  conducted 
bsfore  the  old  Justicos  in  Eyre,  if  the  party  did  not  appear  at  a  certain 
stage,  the  &anchise  or  subject  of  the  writ  might  be  seised,  on  process  to 
the  sherifi*,  as  a  distress,  and  the  defendant  was  put  to  come  in  and  replevy 
it,  as  he  would  any  other  distress.  When  the  Justices  in  Eyre  ceased,  and 
the  jurisdiction  of  this  writ  passed  to  the  King*s  Bench,  thft  same  practice 
prevailed  there,  and  soma  of  the  ancient  cases  look  as  if  the  franchise,  &€., 
sliould  be  forfoiU>d  for  over,  unless  it  was  replevied  at  a  short  day ;  though 
by  a  modern    case,   which   underwent   much  discussion,  and  was  finally 
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ALBANY,      determined  by  the  Lords,  on  writ  of  error,  it  was  field  that  tliis  had  never 
Fob.  18^5.      heen  the  law.     But  it  was  agreed  by  the  same  case,  that  the  subject  of  the 
^^pv^fe/       suit  might  be  seized.     The  argument  for  the  conclusive  effect  of  the  seizare, 
The  People     was   founded   principally   on   the    Year    Hook,  15  Ed.  4,  which  is  Ihere 
_  .  ^'.  reported  at  length;  but  the  summary  given  by  Jenkins,  in  his  Centuries, 

141,  and  vid.  3  Kyd  on  C'orp.  503,  S.  C.  is  thus  :  **  A  quo  warranto  is  brought 
in  the  King's  Bench  ;  the  defendant  being  summoned  makes  default ;  and 
another  default  at  the  return  of  the  venire  facias  ;  judgment  shall  be  that 
the  franchise  shall  be  seized  into  the  King's  hands ;  and  not  that  it  shall  bo 
forfeited :  for  it  do^s  not  yet  appear  whether  there  bo  cause  of  forfeiture. 
Ho  man  shall  finally  lose  his  land,  or  his  franchise,  on  any  default,  if  lie 
has  never  appeared."  And  with  this  summary  the  parliament  agreed.  In 
that  case  a  judgment  was  given,  that  the  market  aforesaid  he  taken  and 
seized  into  the  King's  hands,  quousqucy  &c.,  (2  Kyd  on  Corp.  497.)  And 
the  sheriff  was  coiumanded  to  seize  the  market,  according  to  the  form  of  the 
judgment  aforesaid,  &c.,  and  to  shew,  at  the  next  term,  how  ho  executed 
the  writ :  when  he  returned  that  ho  had  seized  the  market  into  the  King'H 
hands,  according  to  the  form  of  the  writ.  (id.  498.)  Tiiis  same  practice 
was  introduced  upon  Uie  information  in  nature  of  a  quo  warranto ;  and  a 
■ioiilar  judgment  was  given  and  executed,  upon  such  an  information,  against 
the  city  of  Chester,  in  Ilil.  term,  35  &  3G  Charles  the  3d,  the  form  of  which 
see  in  2  T.  R.  518.  (3  Kyd  on  Corp.  494,  S.  C.)  The  judgment  there  was 
of  seiiure,  quousque,  Slc,  i.  e.  until  the  said  Court  shall  further  order. 
The  great  and  laboured  cause  of  The  King  v.  Emery,  (3  T.  K.  515,  5G9,) 
tamed  mainly  upon  tlio  effect  of  this  judgment.  The  King's  Bench  held  it 
final ;  but  aflorwards,  in  parliament,  the  judgment  was  reversed,  a  note  of 
which  reversal  is  in  4  T.  R.  133,  but  no  part  of  tlio  caso  there  given.  The 
report  of  tho  case  in  the  House  of  Lords,  on  error,  occupied  2  vols,  quarto  ; 
but  a  suflicient  abstract,  as  to  this  point,  is  in  3  Kyd  on  Corp.  49G  to  511. 
At  p.  510,  the  Chief  Baron  Eyre,  who  duliwred  tho  opinion  of  tho  House 
of  Lords,  said  ho  conceived  tho  effect  of  tho  judgment  and  seizure  by  tho 
sheriff,  laid  the  King's  hands  on  tho  franchise  of  being  a  corporation,  and 
upon  other  franchises  in  the  information,  so  that  the  corpora' ion  could  not 
use  its  liberties :  tho  action  of  its  vital  |>ower8  was  suspended ;  and  in  this 
situation  ho  had  no  doubt  that  a  custos  might  bo  appointed ;  that  the  cor. 
poration  in  that  case  might  have  boon  restored,  on  paying  a  fine  to  tho  King, 
and  were  restored  by  pardon,  &.c.  (Sbo  an  examination  of  this  question,  at 
large,  with  all  the  cases,  in  The  King  v.  Emery,  above  cited  from  3  T.  R. 
515,  and  3  Kyd  on  Corp.  496,  &c.) 

Whether  the  defendant  can  be  pursued  to  outlaitry.]  Vid.  2  Kyd  on  Corp. 
43?,  439,  who  concludes  that  he  ^nay. 

Who  may  defend,]  If  the  defendant  suffer  the  rule  to  shew  ciuse  to  be 
made  absolute,  or  suffar  judgment  by  default,  others  whose  titles  may  be 
affected  by  the  judgment  may  be  let  in  to  defend  his  title,  on  undertaking  to 
do  this  at  their  own  expense,  and  indemnifying  him  against  all  costs,  &,c. 
(Bdc.  Abr.  Infbrmations  (D.)  3  T.  R.  310.) 

Time  to  plead.]  The  court  may  allow  to  each,  as  well  prosecutor  as 
dcfondaat,  such  convenient  time  to  plead,  reply,  rejoin  or  demur,  as  they 
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thall  think  reasonable.    (9  Ann.  ch.  30.    3  Lill.  Practical  RogUter,  510,  (B)     ALBANY^ 
and  see  the  next  head.)     To  this  effect  is  the  stat.  1  R.  L.  109,  e.  6.  Feb.  1835. 

Imparlance.]     There  is  an  entry  of  tliis,   15  Joiin.  3G3.     The  People  ▼.        v^*v^^»/ 
The  Utica  Ins.  Comp.     In  Herring  v.  Brown,  Comb.     11,  12,  Williams    '^**®  Peopla 
moved  for  a  secood  imparlance  in  a  quo  warranto,  and  said  it  was  granted  in     Richardson* 
the  case  of  the  city  of  London ;  but  tlie  court  denied  it ;  for  Astry  said  by 
the  course  of  the  court,  they  ^cre  to  have  but  the  common  imparlance ;  and 
per  Cur.  being  ex  gratia,  we  may  grant  or  deny  it  as  we  see  cause.     See  the 
next  previous  head  of  time  to  plead. 

Of  the  Plea.]  The  defendant  may  plead  in  abatement ;  but  he  most 
verify  it  by  affidavit  as  in  other  cases  of  dilatory  pleas,  (I  R.  L.  524,  s.  23,  2 
Kyd  on  Corp.  439.  Rex  v.  Jones,  2  Str.  IIGI ;)  and  this  must  be  entitled, 
(2  Str.  1161.)  Whether  he  may  plead  a  misnomer  in  his  addition  7  Qoere. 
(Vid.  2  Kyd  on  Corp.  43d,  439,  and  Rex  v.  Mayor  of  Hedon,  1  Wils.  244,  as 
to  the  right  of  outlawry,  upon  which  such  a  plea  seems  to  depend.)  There 
is  such  a  plea  in  6  Wentw.  Plead.  51. 

The  statute,  (4  Ann.  ch.  16,  s.  4.  1  R.  L.  519,  s.  9,)  allowing  the  defend- 
ant to  plead  more  than  one  plea,  with  leave  of  the  court,  does  not  extend  to 
informations  in  nature  of  a  quo  warranto.  There  is  no  instance  in  which 
the  court  have  given  tuch  leave,  {Rex  v.  Newland,  Sayre*s  Rop.  96,)  and 
see  what  is  said  by  Sir  Fletcher  Norton  and  Lord  Manshcld,  in  Rex  v. 
Leigh,  (4  Burr.  2146,)  and  a  note  to  that  case  which  mentions  Rex  v. 
Brieco,  as  going  to  the  same  point  with  Sayre.  But  under  the  statute  32 
Geo.  IIL  c.  58,  s.  2,  the  defendant  may  plead  several  pleas.  (Rex  v.  AuU 
ridge,  8  T.  R.  467.)  This  statute  is  there  recited  in  a  note.  There  is  no 
sQch  statute  in  this  state.  As  to  the  construction  of  that  statute,  see  Rex  v. 
Stokes,(2M.SLS.ll.) 

The  plea  in  bar  should  set  out  the  defendant's  t.tle  at  length,  and  conclude 
with  a  general  traverse,  **  without  tbiii,  that  he  usurped,  ^l&c.,"  {Rex  v.  Blag' 
den,  Gilb.  Rep.  145.)  And  whore  the  title  set  forth  is  bad,  but  the  user  con- 
fessed,  this  amounts  to  a  confestiion  of  the  usurpation.  {Rex  v.  Philips,  1 
8tr.  394,  397,  cited  1  Burr.  302,  305.)  The  defendant  may  either  disclaim 
as  to  all  the  franchises  mentioned  in  the  information,  or  plead  as  to  all  ;  or 
plead  as  to  part  and  disclaim  as  to  part.  (2  Kyd  on  Corp.  405.)  The  English 
entry  of  a  disclaimer  as  to  all  is  thus ; 

**  The  said ,  protesting  that  the  information  aforesaid  is  not  suffi. 

cient  in  law,  and  that  he  is  not  under  any  necessity  by  the  law  of  the  land  to 
answer  thereto,  for  plea  nevertheless,  saith,  that  he  never  used  the  aforesaid 
liberties,  privileges  and  franchises,  or  any  of  them,  nor  in  the  same  or  any  of 
them,  ever  usurped  upon  the  said  Lord  the  King,  in  manner  and  form  as  by 
the  said  information  is  supposed,  but  in  the  same,  and  in  every  of  them,  dis- 
claims and  disavows,  whereupon  h ;  prays  judgment,  and  that  ho  may  ba  dis. 
missed  by  the  Court."     (Co.  Ent.  526.     2  Kyd.  on  Corp.  405.) 

If  he  plead  as  to  part,  and  disclaim  as  to  part,  the  entry  of  the  disclaimer, 
after  the  plea,  is  thus  : 

'*  And  as  to  the  residue  of  the  liberties,  privileges  and  franchises,  in  the 
nid  information  above  specified,  upon  the  said  Lord  the  King  supposed  to 
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ALBANY,      ^  uBorpod.by  iho  laid ,  the  Baid sayi,  lliat  he  never  used,  nor 

Feb.  1825.     does  ho  now  uu  the  residue,  ^c.**     (Co.  Ent.  529.     2  Kyd  on  Corp.  405.) 
^"^^v^fci^  Where  the  defendant  pleads,  the  entry  is  thus : 

The  People         «« ^^j  ^he  said ,  as  to  the  aforesaid  liberty,  Ac,  of ,  [there  he 

m^l^,^^g^_^     Mts  out  his  title  to  the  particular  franchise ;  and  so  of  every  other,  claimed 
by  a  distinct  title,  and  concludes  his  plea,  as  to  each,  in  this  manner :]  **  and 

by  this  warrant  the  said has  used  during  all  the  time  aforesaid,  in 

the  said  information  mentioned,  and  still  uses  the  liberties,  privileges  and 

franchises  of ,  as  he  well  might  and  still  may ;  without  this,  that  the 

■ud  — —  has  usurped,  or  now  does  usurp  the  said  liberties,  &c.,  on  the  said 
Lord  the  King,  in  manner  and  form  as  by  the  information  aforesaid,  for  the 

■ud  Lord  the  King,  is  above  supposed  :  all  which  the  said is  ready  to 

verify,  as  the  Court,  &c.,  whereupon  he  prays  judgment,  and  that  all  and 
singular  the  liberties,  &c.,  above  by  him  as  aforesaid  claimed,  may  be  allowed 
and  adjudged  to  him,  and  that  he  may  thereupon  be  dismissed  from  this  Court.** 
(Co.  Ent.  quo.  war.  per  tot.     2  Kyd  on  Corp.  406.) 

A  variety  of  English  forms  for  these  pleas  are  in  6  Wentw.  Pleadings,  28 
to  242,  among  which  are  a  plea  in  abatement  for  a  wrong  addition,  p.  51 ;  of 
disclaimer,  83 ;  that  the  defendant  was  elected  by  a  casting  vote  according 
to  custom,  29,  36 ;  a  custom  on  vacancy  to  elect  a  commonalty  steward, 
and  that  the  defendant  was  duly  elected,  82 ;  plea  setting  out  a  charter 
and  the  defendant's  regular  eloction,  150 ;  the  like,  setting  out  a  by-law, 
157,  with  other  pleas  reciting  customs,  usages,  by.laws,  dDc.,  from  28  to  242. 
For  form  of  plea  in  New  Jersey,  see  Tht  State  v.  Foster,  (2  Halst.  101.) 
The  substance  of  a  plea  in  Connecticut,  see  The  State  v.  Tudor,  (5  Day's 
Cas.  Err.  330.)  For  the  form  of  a  plea  in  tliis  State,  see  The  people  ▼.  The 
Utica  Ineuranee  Company^  (15  John.  Rep.  303  to  365,)  setting  forth  the  title 
to  a  franchise  under  an  act.  The  plea  was  adjudged  insufficient  in  sabstancc. 
Tho  form  was  not  questioned. 

The  plea  in  The  People  v.  Kip  et  al.  was  thus : 

'*  And  now  in  this  same  term,  the  said  T  .  K.,  D.  R.,  &c.,  come  by  Charles 
G.  Haines,  their  attorney ;  and  having  heard  the  said  information  read,  they 
•ay,  that  under  colour  of  tlie  premises  contained  in  the  said  information, 
they  are  greatly  troubled ;  ai^d  this,  by  no  means  justly;  because  protest, 
ing  that  the  said  information,  and  the  matter  therein  contained,  are  not 
sufficient  in  law,  and  that  they  are  not  obliged  '>y  the  law  of  the  land 
to  answer  thereto,  for  plea  they  say.  that  they  do  not  think  that  the 
said  people  ought  to  impeach  or  trouble  them  by  reason  of  Uie  premises  in 
the  said  information  mentioned  and  spoclHed :  because,  they  say,  that  true  it 
is,  that  in  and  by  a  certain  act  of  tho  Legislature  of  the  state  of  New- York, 
passod  on  the  twenty -third  day  of  Mtrch,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty  .one,  all  such  persons  as  then  wore,  or 
thereafter  should  become,  stockholders  of  a  certain  company,  associated 
under  tho  style  of  the  '*  North  River  Bank  of  the  city  of  New.  York,**  were 
ordained,  constituted,  and  declared,  to  bi  from  time  to  time,  and  until  the  first 
day  of  July,  in  the  year  of  our  I>ord  one  thousand  eight  hundred  and  forty, 
two,  a  body  corporate  and  politic,  in  fact  an'1  in  name,  by  the  name  of  tho 
"  President,  Directors  and  Comp.iny  of  the  North  River  Bank  of  the  City 
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of  New.York  */*  and  in  and  hj  the  said  act  it  was  amon^t  other  things      ALBAIf Y, 

enacted,  that  the  stock,  property,  afTairs,  and  concerns  of  the  said  corpora-      Feb.  1825. 

tion,  should  be  managed  and  conducted  bj  thirteen  directors,  being  stock.       v^N^^i^ 

holders  and  citixens  of  the  sud  state,  which  directors  should  hold  their  offices    ^"^  People 

irom  the  first  day  of  July  in  erery  year,  and  should  be  elected  on  the  first 

Monday  of  June  in  every  year,  at  such  time  of  the  day  and  in  such  place, 

within  the  city  of  Xew.York,  as  a  majwity  of  the  said  directors  for  the  time 

being  should  appoint ;  and  that  public  notice  should  be  given  by  the  said 

directors,  not  less  than  fourteen  days  previous  to  the  time  of  holding  the 

said  election,  by  an  advertisement  to  be  inserted  in  at  least  two  of  the  public 

newspapers  printed  in  the  city  of  New.York ;   and  that  the  said  election 

should  be  made  by  such  of  the  stockholders  of  the  said  corporation,  as 

should  attend  for  that  purpose,  either  in  person  or  by  proxy ;  and  that  all 

elections  for  the  directors  should  be  by  ballot,  and  that  the  thirteen  persons 

who  should  have  the  greatest  number  of  votes,  should  be  directors ;  and 

that  L.  K.,  D.  R.,  T.  B.,  &e.,  should  be  their  present  directors,  and  should 

hold  their  offices  respectively  until  the  first  Monday  of  July,  fn  the  year 

of  onr  ifOrd  one  thousand  eight  hundred  and  twenty-two.    And  fttrther, 

that  the  directors  for  the  time  being,  or  a  majority  of  them,  should  have 

power  to  make   and  prescribe  such  by-laws,  rules  and  regulations,  as  to 

them  should  appear  neodfiil  and  proper,  touching  the  government  of  the 

said  corporation,  the  management  and  disposition  of  the  stock,  business, 

property,  estate  and  efiects  of  the  said  corporation ;  the  time,  manner  and 

terms,  at  and  upon  which  discounts  and  deposits  shall  be  made  and  roceived 

in  and  by  the  same ;  the  duties  and  conduct  of  the  officers,  clerks  and  ser- 

rmnU  employed ;  the  election  of  directors,  and  all  such  other  matters  as 

might  appertain  to  the  concerns  of  the  institution  ;  and  should  also  have 

power  to  appoint  so  many  officers,  clerks  and  servants,  for  canning  on  the 

said  basinees.  and  with  such  salaries  and  allowances,  as  to  them  should  seem 

meet ;  provided,  that  such  by-laws,  rules  and  regulations,  were  not  repug- 

nant  to  the  constitution  and  laws  of  the  United  States  and  of  this  state : 

and  provided  also,  that  the  said  directors  should  keep  open  the  said  bank  for 

discount  as  well  as  deposit,  every  day  (except  Sundays)  during  the  usual 

business  hours.     And  these  defendants  further  say,   that  The    President, 

Directors  and  Company  of  the  North  River  Bank  of  the  City  of  New.York, 

now  are,  and  for  one  year  last  past,  and  more,  have  been  a  body  politic  and 

corporate,  in  fact  and  in  name,  by  the  name  of  Tlie  President,  Directors  and 

Company  of  the  North  River  Bank  of  the  City  of  New.York  ;  that  is  to  say, 

at  the  city  of  New.York  and  in  the  county  of  New.York  aforesaid.     And 

these  defendants  further  say,  that  heretofore,  to  wit,  on  the  twenty<^ixth 

day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

twenty  .two,  the  directors  of  the  said  corporation  did  make  a  certain  by-law, 

in  the  words  following,  to  wit : 

*•  *  Be  it  ordained  by  The  President,  Directors  and  Company  of  the  North 
River  Bank  of  the  City  of  New.York,  and  it  is  hereby  ordained  by  tho 
authority  of  the  same,  that  an  election  shall  be  held  for  thirteen  directors  of 
this  corporation,  being  stockholders  thereof,  and  citizens  of  this  state,  on 
the  fu^  Monday  in  June  next,  and  on  the  first  Monday  in  June  in  ovtry 
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ALBANY,      year  thoroafler,  between  the  hours  of  eleven  o'clock  in  the  forenoon,  and 
Feb.  1825.     two  o'clock  in  the  aflomoon,  at  the  banking-houeo  of  this  corporation,  in 
N--*->^^w^       the  city  of  New-York ;  and  that  public  notice  of  the  time  and  place  of  every 
The  People     gu^h  election  shall  be  given  not  less  than  fourteen  days  previous  to  the  time 
Bi  hird  ®^  holding  the  same,  by  an  advertisement  to  bo  inserted  in  at  least  two  of 

the  public  newspapers,  printed  in  the  city  of  New- York  ;  and  every  such 
election  shall  be  by  ballot,  and  shall  be  made  by  such  of  the  stockholders 
of  this  corporation,  as  shall  attend  for  that  purpose,  either  in  person  or  by 
proxy :  and  the  thirteen  persons  who  shall  have  the  greatest  number  of 
votes,  shall  be  directors  ;  and  three  persons,  being  stockholders  of  this  cor. 
poration,  and  citizens  of  this  state,  to  be  previously  appointed  by  the  direc- 
tors, for  the  time  being,  shall  be  inspectors  of  every  such  election,  and  shall 
preside  at,  and  hold  the  same,  and  shall  certify  to  the  directors  at  the  next 
meeting,  the  names  of  the  persons  elected  at  such  election. 

**  *  And  be  it  further  ordained,  that  if  it  shall  at  any  time  happen  that  an 
election  of  directors  shall  not  be  made  on  the  first  Monday  in  June,  in  any 
year,  that  then  an  election  shall  be  held  as  soon  as  conveniently  may  l>e  there- 
after, on  such  day  as  the  president  shall  appoint,  which  election  shall  be 
held  at  the  said  banking-house,  and  between  the  same  hours  of  the  day  as 
are  above  mentioned ;  and  three  inspectors  of  such  election,  being  stock- 
holders and  citizens  as  aforesaid,  shall  bo  appointed  by  the  president,  who 
■hall  perform  the  duties  assigned  to  the  inspectors  above  mentioned.  And 
fourteen  dajrs  notice  of  such  election  shall  be  given  in  the  manner  above 
directed,  in  relation  to  the  elections  to  bo  held  on  the  first  Monday  in  June. 
And  in  case  the  office  of  president  shall  bo  vacant,  then  the  day  of  election, 
and  the  inspectors  thereof,  shall  be  appointed  in  like  manner  by  the  cashier 
for  the  time  being.' 

**  And  those  defendants  further  say,  that  afterwards,  to  wit,  on  the  thirty- 
first  day  of  May,  in  the  year  last  aforesaid,  the  said  directors  did  appoint  D. 
B.,  W.  R.,  and  D.  D.  S.,  to  be  inspectors  of  the  then  next  election  for  direc 
tors  of  the  said  corporation.     And  these  defendants  further  say,  that  each  of 
the  said  inspectors,  D.  B.,  W.  R.,  d^c,  then  was,  and  ever  since  hath  been, 
and  yet  is,  a  stockholder  of  the  said  bank,  and  a  citizen  of  the  said  state  of 
New- York,  to  wit,  at  the  city  and  county  of  New- York.    And  these  defend, 
ants  further  say,  that  the  said  directors  did  cause  public  notice  to  be  given  o  f 
the  said  election,  and  of  the  time  and  place  of  holding  the  same,  fourteen 
days  previous  to  the  first  Monday  of  June,  in  the  year  aforesaid,  being  the 
time  of  holding  the  said  election,    by  an    advertisement  inserted  in  two 
of  the  public  newspapers  printed  in  the  city  of  New-York,  to  wit,  in  a 
public  newspaper  printed  in  the  said  city,  entitled  the  New.York  Evening 
Post,  and  in  a  certain  other  public  newspaper  in  the  said  city,  oalled  the 
National  Advocate. 

And  the  said  defendants  further  say,  that  an  election  for  thirteen  direc- 
tors of  the  said  corporation  was  held,  before  the  said  inspectors,  on  the 
first  Monday  of  June,  in  the  year  last  aforesaid,  between  the  hours  of  eleven 
o'clock  in  the  forenoon,  and  two  o'clock  in  the  afternoon,  of  that  day, 
at  the  banking-house  of  the  said  corporation,  in  the  city  of  New-York,  and 
that  an  election  of  thirteen  directors  was  then  and  there  made,  pursuant 
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to  the  laid  act,  bj  sach  of  the  stockholden  of  the  said  corporation,  as  did  ALBAirr* 
then  and  there  attend  for  that  porpose,  in  person  or  by  proxy ;  and  that  the  Fob.  1895. 
■aid  election  was  by  ballot ;  and  that  at  such  election  the  said  L.  K.,  D.  R.,  v^^/'-^^ 
J.  C.  M.,  &c.,  had  the  gpreateit  nomber  of  votes ;  and  that  at  the  next  "^^^  P«opl6 
meeting  of  the  directon,  to  wit,  on  the  third  day  of  June,  in  the  year  Riohg^^jpoii. 
Ian  aforenid,  at  the  city  of  New-York  aforesaid,  the  said  David  Board, 
William  Roe,  and  Daniel  D.  Smith,  did  deliver  to  the  said  directors  a  certi. 
ficato  in  the  words  following,  to  wit : — **  We,  the  subscribers,  inspectors  of 
election  for  thirteen  directors,  to  conduct  the  stock,  property  and  affairs  of 
The  President,  Directors  and  Company  of  the  North  River  Bank  of  the  City 
of  New.York,  for  the  ensuing  year,  do  certify,  that  the  said  election  was 
this  day  held  under  our  inspection  ;  and  that  on  canvassing  the  votes  taken 
by  us,  it  appears  that  L.  K.,  D.  R.,  J.  C.  M.,  &c.,  were  the  thirteen  persons 
who  had  the  greatest  number  of  votes,  and  are  elected :"  which  foregoing 
certificate  was  dated  the  third  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-two.  And  the  said  defendants  further 
say,  that  afterwards,  to  wit,  on  the  first  Monday  of  July,  in  tlie  year  last 
aforesaid,  they  did,  in  pursuance  of  the  said  act,  take  upon  themselves  re- 
spectively,  the  office  of  directors  of  the  said  corporation,  to  wit,  at  the  city 
and  county  of  New.York  aforesaid ;  and  by  virtue  of  the  promises,  they 
then  and  there  became,  and  on  the  first  Monday  of  July,  in  the  year  afore- 
said,  at  the  city  and  county  aforesaid,  and  from  thence  continually  until  the 
time  of  exhiMting  the  said  information,  were,  and  still  are,  directors  of  the 
said  corporation,  to  wit,  at  the  said  city  and  county  of  New-York ;  and  by 
that  warrant,  the  said  defendants,  for  and  during  all  the  time  in  the  said 
information  in  that  behalf  specified,  at  the  said  city  and  county,  have  re- 
spectively used  and  exercised,  and  still  do  use  and  exorcise,  the  office  of 
directors  of  the  said  corporation ;  and  for  and  during  all  that  time,  have 
there  claimed  to  be  such  directors,  and  to  have,  use,  and  enjoy  all  the 
liberties,  privileges  and  franchises,  to  the  said  office  belonging,  as  it  was 
and  is  lawful  for  them  to  do  : — ^Without  this,  that  the  said  defendants,  the 
said  office,  liberties,  privileges,  and  franchises,  in  the  said  information 
above  mentioned,  or  any  of  them,  have  usurped,  and  did  usurp,  upon  the 
people  of  the  state  of  New- York,  in  manner  and  form  as  by  the  said  infer- 
mation  is  above  alleged  against  them ;  all  and  singular  which  matters  and 
things  the  said  defendants  are  ready  to  verify  and  prove,  as  the  Court  shall 
award.  Wherefore  they  pray  judgment,  and  that  the  said  office,  liberties, 
privileges,  and  franchises,  by  them  claimed  in  manner  aforesaid,  may  be 
allowed  and  adjudged  to  them ;  and  that  they  may  be  dismissed  and  dis- 
charged  by  the  Court  hereof,  and  from  the  premises  above  charged  against 
them. 

C,  G.  H.  Attorney  for  defendants.** 

This  suit  was  settled  immediately  after  plea.     (Vid.  1  U.  S.  Law  Journal, 

384.) 

It  is  not  soffieient  for  the  defendant,  in  a  quo  warranto^  to  plead  that  such 
a  sibject  hath  a  Uwful  interest  to  hold  a  leet,  without  making  any  title  to 
himself;  for  the  writ  is  quo  warranto  he  claims,  &c.      (2  Leon,  case  31.) 

Vol.  IV.  16 
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▲lAARY,  Nor  is  it  enoogh  to  plead  nan  unnrpamt  UbertaUt  prd^dieiatf  bat  the  ploA 

Feb.  18S5.  ghould  also  saj  use  earum  aliquam,  (3  Lnon.  case  135.)    The  defendant 

^<^V^^  must  either  justify  or  disclaim ;  and  not  guilty  and  non  uwrpavit  are  not 

The  People  ^^^  pi^^ .  f^^  ^^jj^y  ^^  ^^j^  answer  to  the  nature  of  the  charge  which  is 

Siehudson.  ^  '^^^  ^y  ^^^^  warrant  or  authority.  (Bull.  N.  P.  211.  Ca.  K.  B.  225.) 
The  defendant  should  shew  a  full  title  to  himself.  (Com.  Dig.  quo  warrantOt 
o.  4,  cites  9  Co.  24  b.  2  Leon.  28.  Hardr.  456.)  As  if  the  King  grant 
bona  feUmunif  or  other  fVanchises,  which  lie  in  charter,  to  an  Abbot,  dec. 
whose  possessions  come  back  to  the  crown,  and  the  King  re-grants  bona 
felonum,  Sec.,  adeoplene  prout  abbas  habuit;  in  a  quo  warranto  against  the 
grantee,  he  should  plead  the  first  grant  to  the  Abbot,  the  rd-nnion  in 
the  crown,  and  afterwards  the  re.grant,  &c.  (id.  cites  R.  9  Co.  26,  a.,  per 
Popham,  2  J.  Cent,  Mo.  297.)  In  pleading  the  King's  charter,  he  ought 
not  to  say  he  granted  and  confirmed,  for  this  is  double,  (id.  cites  Sid.  86.)  In 
pleading  the  grant  of  an  office,  he  should  show  it  an  ancient  ofiice,  (id.  cites 
1  Sid.  86,  and  qualifies  it  with  semble ;)  and  allege  the  thing  done  to  be 
appurtenant  to  his  office,  (id.  cites  1  Sid.  86 ;)  and  in  pleading  a  grant  to 
an  Abbot  he  should  shew  for  what  estate,  (id.  cites  R.  Mo.  297.)  In  plead- 
ing  a  privilege  to  himself  as  copy-holder,  he  should  plead  it  in  him  who  has 
the  freehold,  at  least,  (id.  cites  R.  Yel.  191.)  But  it  is  sufficient  that  the 
plea  be  as  general  as  the  information  :  as  if  a  quo  warranto  be  fbr  osing  a 
market,  toll,  Slc.  it  is  sufficient  to  make  title  to  the  market,  toll,  Slc.  with* 
oat  saying  how  much  the  toll  was.  (id.  cites  Palm.  81.)  If  he  claim  a 
franchise  as  appendant  to  a  manor  which  came  to  the  King  by  the  attain, 
dsr  of  B.  and  afterwards  was  granted  to  him,  it  is  sufficient  to  say  that  B. 
fuit  debito  modo  attinetuo.  (id.  cites  3  Leon.  72  semb.)  So  if  he  claims 
fhmchises  by  prescription,  and  others  by  charter,  he  may  conclude  oo  war- 
rauto  utitur  generally ;  for  it  shall  be  taJien  distributiyely.  (id.  cites  R.  Mo. 
998.)  That  a  man  may  prescribe  tenere  pUeito,  but  not  to  have  cognizance 
of  pleas,  dDc.  and  as  to  the  distinction  between  what  may  be  prescribed  for, 
and  what  must  be  pleaded  by  way  of  grant,  see  1  Salk.  183.4,  Bull.  N.  P.  212. 
5  Co.  109.  9  Co.  24.  Several  general  rules  relative  to  pleading  are  laid 
down  in  Sir  Edmund  Baeon*s  case,  (Latch,  45)  which  was  quo  warranto; 
bat  as  they  are  equally  applicable  to  other  cases,  they  are  found  in  the  books 
upon  pleadings  in  general.  And  sea  also  the  various  cases  collected  in  Keilw. 
fhmi  137  to  158.  Cro.  Car.  311,  pi.  2.  Rex  v.  Knight^  4  T.  R.  419,  425. 
Rex  V.  Birch,  4  T.  R.  608.  Rex  v.  Clarke,  2  East,  75.  iiejp  v.  Jfetn,  4  T* 
R.  480,  for  cases  of  and  pleadings  in  quo  warranto,  relative  to  varioos  cor- 
porate titles. 

Beplieation  and  Demurrer,]  After  plea,  the  Attorney  General  demurs 
or  replies,  and  the  subsequent  proceedings  are  in  the  same  manner  as  in 
civil  actions.  (2  Kyd  on  Corp.  406.)  Where  several  things  are  necessary 
to  constitute  a  complete  title  in  the  defendant,  the  crown  may  take  issue  on 
each,  and  if  any  one  of  the  issues,  on  a  fact  material  to  the  title,  be  found 
against  the  defendant,  there  shall  be  judgment  of  ouster,  and  the  defendant 
shall  pay  the  costs  on  all  the  issues.  (Bac.  Abr.  Informations,  (D)  dtes  Rex 
V.  HomrU,  1  Str.  627.  2  Lord  Raym.  1447.  Rex  v.  Downee,  1  T.  R.  453.) 
The  replication  should  not  take  issue  on  the  general  travene,  *'  without 
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ihm,  thmt  he  usurped,  &c."  fant  ehoold  be  to  the  «pocia]  matter,  that  the  de-      ALBANY, 

feudant  may  know  how  to  apply  hia  defence,    (id.  cites  Rex  y.  BtagdeUt  Feb.  1885. 
Gilb.  Rep.  145.)    The  Court  will  not  interfisre  sammarily  to  aet  aaide  a  re-       n^^>^i^^ 

plication  beeanae  it  goaa  to  a  point  not  inaiated  on  in  the  information.    (Rex  "^^  People 

T.  B»»«.  4  T.  R.  376.)  Rioh^Iitaw.. 

For  En^liah  forma  of  repllcationa  denying  cuatoma,  oaagea,  &c.  aee  6  Went. 
Flead.  38  to  !S42,  at  different  interrala.  For  demurrera  id.  113,  106,  62,  53, 
153;  Ac.  Also,  The  People  t.  The  Utica  Jnsur.  Co.  (15  John.  Rep.  365.) 
Whether  the  proaecutor  can  demur  to  part  of  the  plea  and  reply  to  the  rest  7 
quere  (Rex  y.  Ginever,  6  T.  R.  733,  note.)  Semb.  he  may  demur  to  the 
whole  and  plead  to  particular  parte,  (id.)  Form  of  replication  in  New  Jer- 
sey, {The  State  r,  Foster,  3  Halst.  101.) 

Rejoinder  and  joinder  in  demurrer,]  For  forma  of  rejoinder  aee  6  Went. 
Plead.  58,  dec;  of  joinder  in  demurrer.  The  People  y.  The  Utica  /na.  Co, 
(15  John.  Rep.  365.)  6  Wentw.  Plead.  114,  63,  53,  153,  &c.  Rejoinder  in 
New  Jeraey,  (The  State  y.  Foeter,  3  Halat.  103.) 

Swrre joinder,]    For  the  form  of  this  aee  6  Went.  Plead.  58. 

Rnle^  to  pleads  reply,  Slc.]  Theae  are  of  courae,  and  the  aame  aa  in  ordi- 
naiy  proceedinga.  {The  People  y.  Clark,  ante,  95.)  In  England  they  have 
rulea  to  plead  peculiar  to  thia  and  the  like  informationa,  grounded  on  the 
practice  of  the  crown  oflto.  But  they  are  rulea  of  course.  The  practice 
there  ja  fully  exhibited  in  Rex  y.  Oinever,  (6  T.  R.  594,)  and  the  notea 
there. 

Suggeation  that  Sheriff  io  interested  and  prayer  that  distringas  may  he  di- 
reeUd  to  a  eerwier.]    6  Wentw.  PI.  106.7. 

Of  amending  the  pleadings,  and  other  proceedings.]  Theae  are  the  aame 
aa  in  ordinary  actiona ;  rulea  of  courae  may  be  entered  for  thia  purpoae,  in 
the  aame  manner.  (Tie  People  y.  Clark,  ante  95.)  And  amendmenta  on 
qpecaal  motion  appear  to  haye  alwaya  atood  on  the  aame  footing  aa  in  other 
aetkma.  (Com.  Dig.  Quo  Warranto,  (C.  4.)  Sid.  54.  Rex  v.  Blatehford,  4 
Burr.  3147.)  Indeed,  there  ia  greater  reaaon  for  allowing  the  defendant  to 
amend  hia  plea,  or  withdraw  and  aubetituto  another,  aa  he  cannot  plead  dou- 
Ue ;  and  thia  matter  waa  ao  conaidered  in  Rex  y.  Blatehford,  (4  Burr.  3147,) 
where  the  defendant  waa  allowed  to  withdraw  hia  plea  and  plead  de  novo 
juat  before  the  trial,  upon  payment  of  coata,  pleading  within  a  week,  and 
taking  abort  notice  of  trial,  with  liberty  for  the  proaecutor  to  reply  de  nooo, 
and  thia  waa  done  without  affidayit  of  any  pirticular  circumatancea,  or  any 
particular  reaaona  giyen  for  the  amendment.  (See  the  opinion  of  Lord 
Manafield  on  that  motion,  id.  3148.)  The  Attorney  General  waa  allowed  to 
amend  the  information  by  adding  a  new  count,  on  motion.  {The  People  v. 
Clark,  ante,  95.)  The  atatute  of  amefMfmenla  and  jeofails  are  extended  to  all 
the  prooeedinga  on  informationa  in  nature  of  a  quo  warranto.  (1  R.  L.  117, 
131,  a.  10.) 

Trial  and  evidence,]  The  practice  and  rulea  relatiye  to  theae  are  gener- 
ally  the  aame  aa  in  ordinary  caaea.  What  ia  peculiar  aa  to  eyidence  ariaea 
moatly  out  of  the  law  touching  the  old  Britiah  corporationa,  and  haa  little  a  p. 
plieatioD  here.  Buller  in  hia  Treatiae  of  Niai  Priua,  311, 13, 13  haa  collected 
a  ftw  caaea  of  thia  kind,  only  three  of  which,  from  4  Co.  78,  Comb.  316,  and 
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AUIAlVTy  1  Salk.  168,  properly  come  under  the  head  of  evidence.    The  othen  more 

Feb.  1825.  properly  belong  to  a  treatise  on  corporations.     Other  caaes  of  evidence,  pe- 

^•^V^'  collar  to  this  proceeding,  are  Rex  v.  Hebden,  2  Str.  1109,  and  we  Andr.  389. 

The  People  j^^^  ^  Orime$,  5  Bnrr.  2598,  2601.     Rex  v.  Spearing,  1 T.  R.  4, «.    Cowp. 

1069.    Cowp.  502.    Doug.  374. 

There  is  now  no  doubt  that  a  new  trial  may  be  granted,  be  the  verdict  for 
the  people  or  defendant.  (2  Kyd  on  Corp.  445.  And  vid.  Rex  v.  Bennett 
1  Str.  101.  Rex  v.  Corporation  of  Brecknock,  8  Mod.  201.  Rex  v.  Francis, 
9  T.  R.  484.  3  Wood.  Lect.  355.)  But  a  new  trial  will  not  be  granted 
fbr  misdirection,  where  it  appears  that  the  term  of  office,  in  the  defendant, 
respecting  t^hich  the  information  was  filed,  has  expired,  and  a  new  annual 
election  of  officers  made.  {The  State  v,  Tudor,  5  Day's  Cas.  in  Error, 
939.)  Where  the  issue  is  on  the  legality  of  the  election,  evidence  may  be 
given  of  conversations  and  transactions  previous  to  the  election,  if  they  were 
connected  with,  and  might  have  an  influence  on  it,  though  no  previous 
notice  thereof  has  been  given.  {The  Commonwealth  v.  Welper,  3  Sergt.  & 
Rawle's  Rep.  29.)  The  place  where  the  process  should  be  returned  and  trial 
held ;  eee  Commonwealth  v.  Smead,  (11  Mass.  Rep.  74.)  Motion  for  a  new 
trial  for  variance  between  pleading  and  proof,  &c.  Rex  v.  Rowland,  (3  B.  &. 
A.  130.)  The  Court  will  order  a  change  of  venue  on  the  ground  of  local 
prejudice.  {Rex  v.  Emery,  1  T.  R.  363,  &c.  3  Wood.  Lect.  341.)  And 
the  Court  may,  in  its  discretion,  order  a  trial  at  bar.  {The  King  v.  Emery, 
1  T  R.  363.) 

BUI  of  Exceptions.]  For  this  a  form  is  given  in  6  Wentworth's  Plead. 
130,  133. 

Postea,]    For  a  form  of  this,  see  6  Wentw.  Plead.  240. 

Repleader.]  Where  the  defendant  pleads  a  bad  title,  which  results  in  an 
immaterial  issue,  and  a  verdict  for  him,  the  rule,  as  to  awarding  a  replead, 
er,  is  the  same  as  in  ordinary  actions.  (1  Str.  894,  397,  cited  1  Burr.  302, 
305.) 

The  Judgment.]  This  seems  to  be  the  same,  and  subject  to  the  same  va. 
rietiee,  at  common  law,  as  on  the  writ  of  quo  warranto.  (2  Kyd  on  Corp. 
406.)    If  given  for  the  defendant  the  entry  is  thus : 

"  It  is  considered  that  the  liberties,  &c.  be  allowed  to  the  said ;" 

or  thus :  **  the  said  —  may  use,  have  and  enjoy  all  the  said,  &c. ;  and 

the  said ,  as  to  the  said  premises,  may  be  dismissed  from  this  Court, 

SAViNo  always  the  right  of  the  said  Lord,  the  King,  if  hereafter,  dtc.  (id.  cites 
Co.  Ent.  535  b.  537  a.  Rast.  540  b.) 

"This  salvo  jure  for  the  King,  says  Lord  Coke,  serveth  for  any  other  title 
than  that  which  was  adjudged ;  and  therefore  William  de  Penrugge,  the 
King's  Attorney,  for  prosecuting  a.  quo  warranto  against  the  Abbot  of  Fis- 
champ,  for  franchises  within  the  manor  of  Steyning,  sine  pretcepto,  was 
committed  to  gaol."    (2  Inst.  282.) 

If  the  defendant's  plea  bo  confessed,  the  judgmont  is  to  allow  the  fran. 
chises.  (Com.  Dig.  quo  warranto  (C.  5)  cites  Co.  Ent.  535  h,  537  a,  549, 
564.)  But  a  confession  by  the  Attorney  Greneral  does  not  bind  the  King 
where  the  matter  is  not  private,  but  concerns  the  public,     (id.  cites  ]  Rot. 
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112,)    So  a  confesBion  by  the  Attorney  General,  if  it  be  not  after  plea  np*      ALBANY, 
on  record,  does  not  bind  the  King.     (id.  citea  Sav.  19,  semb.)     So  a  confes-      ^^°'  ^o*** 


■ion  by  the  attorney  General  doee  not  conclade  the  King  or  the  Court,  in    —/"^  p^u 
a  point  of  law,  bnt  only  as  to  the  fact,  (id.  citea  2  Bnlstr.  296 ;)  aa  to  which  ^^    ^ 

a  judgment  ia  ooncloaive  againat  the  King,  (Hardr.  129,)  and  generally  on  a    Richardaon. 
judgrment  againat  the  King  in  thia  proceeding,  he  ia  forever  bound.     (1  Rol. 
Rep.  J 12.) 

On  diaclaimer,  by  the  defendant,  the  Attorney  General  praya,  **  that  where. 

aa  the  aaid ,  by  hia  plea,  haa  disavowed  and  disclaimed  all  and  aingu- 

lar  the  libertiea.  See,  above  apecified,  judgment  may  be  given  for  the  King, 

and  that  the  aaid ,  with  the  aaid  libertiea  and  franchiaea,  or  any  of 

them,  may  no  way  intermeddle,  but  may  liereafler  be  altogether  excluded 
from  the  aame,**  and  judgment  ia  accordingly  given  in  that  form.  (2  Kyd  on 
Corp.  407.  Co.  Ent.  27  b.) 

With  respect  to  the  form  of  the  judgment  for  the  King,  at  common  law, 
there  are  aeveral  nice  diatinctions,  and  considerable  dispute  in  the  books ;  as 
whether  it  should  bo  of  aeiznre,  ouater,  or  mixed  of  both ;  and  whether  it 
ahould  be  of  capias  projinet  or  quod  sit  in  miserieordia,  &c.  but,  to  all  prac 
tieal  purpoaea,  these  diatinctiona  are,  I  conceive,  abolished  by  the  atatute  of 
this  state,  (1  R.  L.  108,  a.  5,)  which  declares  the  form  of  the  judgment  for 
the  people.  As  the  curious  reader  may,  however,  desire  to  look  into  the 
common  hw  caaea  on  thia  head,  he  will  find  them  fully  collected  and  briefly 
atated  in  2  Kyd  on  Corp.  407  to  409.  There  cannot  be  judgment  againat  a 
corporation,  but  in  their  politic  capacity.     (4  Mod.  58.) 

Judgment  ia  for  coata  againat  the  relator  or  defendant,  according  to  the 
event  of  the  auit.     (1  R.  L.  108^,  a.  5.) 

Where  aeveral  things  are  necessary  to  constitute  a  complete  title  in  the 
defendant,  the  Attorney  Greneral  may  take  issue  on  each ;  and  if  any  one 
of  the  iaeuea  on  a  fact  material  to  the  title  be  found  againat  the  defendant, 
judgment  of  ouster  shall  be  given  againat  him.  Aa  where  being  elected 
and  awom  are  both  neceaaaiy  to  the  title,  and  the  jury  find  againat  the 
being  awom,  and  for  the  election.  (Rex  v.  Hearle,  1  Str.  582,  625,  627.  2 
Lord  Raym.  1447.)  Thia  ia  affirmed  on  error,  and  is  recognized  in  Rex  v. 
Reekg,  2  Lord  Raym.  1447  :  and  see  also  Rex  v.  Latham,  3  Burr.  1485, 1487, 
per  Lord  Mans6eld,  at  the  last  page.  It  is  said  in  the  2  Lill.  Pract.  Reg. 
509,  C.  that  if  aeveral  privilegea  are  granted  in  a  charter,  and  there  ia  a 
forfeiture  of  the  charter,  for  an  abuaer  of  one  of  the  privileges,  and  a  quo 
warranto  ia  brought,  and  judgment  upon  it,  this  is  a  forfeiture  of  the  whole 
charter. 

Upon  information  in  nature  of  a  quo  warranto  againat  one  for  claiming 
the  office  of  alderman,  if  he  diaclairo,  and  judgment  of  ouater  be  given 
against  him,  he  is  concluded  from  showing  to  a  second  information  for  ex. 
erciaing  the  aame  office,  that  he  waa  duly  elected  before  such  first  infor. 
nation  and  judgment  of  ouater,  and  that  ho  waa  afterwards  sworn  in  by 
virtue  of  a  peremptory  mandamua.  But,  semhle,  if  the  election  to  ihe  of. 
6ce  were  good,  and  only  the  firat  awearing  in  irregular,  the  first  judgment 
should  not  have  been  an  absolute  judgment  of  ouster ;  but  either  a  jodg. 
loeot  of  capiatur  pro  fine  only,  for  the  temporary  usurpation,  or  a  judgment 
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AISAmr,      fMffiM,  iLc.    iTh€  Kmgr.  Clmrke,  3  Eut,  75.  and  aee  3  Str.  952.)     If 
F»b.  1825.     judgment  be  egaiiMt  the  prindpel  franchise,  all  incidental  and  sobordinate 
K^^^^^y      franehieei  are  also  gone.    (Palm.  82.)    The  jodgment  in  a  ^ee  wmmmU  ie 
The  People    fim^ ;  for  it  is  in  natoie  of  a  writ  of  right.    (1  Sid.  86.)    A  judgment  ^uod 
m^l^i^^j^^^^    eapimniur  amounts  to  the  same  thing  as  a  judgment  pi9d  eapimntur  in  the 
indicative  mood,  like  the  judgment  in  d^t  quod  recuperet,  which  is  the 
same  with  quod  recuperate  (said  arguendo,  in  Sir  James  Smith's  case,  Carth. 
918,  as  appears  by  the  following  entries  and  cases :  Rast.  Elnt.  54.  Co.  Ent. 
588,559.    9  Rep.  98.    15  Ed.  4,  7.    R7le7,277.    Maynard's  Ed.  2, 16, 24.) 
What  judgment  may  be  given  in  Massachusetts,  see  CommonweaUk  v.  The 
U.  F.  M.  I.  Co.  of  Newburyport,  (5  Mass  Rep.  230,)  and  The  oame  v.  Fow- 
ler, (11  id.  339.) 

For  forms  of  judgment  see  6  Wentw.  Plead.  13,  89,  161,  and  242.  The 
form  of  the  judgment  in  Massachusetts  is  given  at  length  in  The  Commom- 
wemltk  T.  Fowler,  (11  Mass.  Rep.  .339,)  as  drawn  up  under  the  direction  of 
the  Court. 

Judgment  RoUt  complete.]  6  Wentw.  Plead.  234  to  ^ft.iisnsiiainii  roll 
from  the  piacUa  to  the  judgment.    So  id.  153  to  161. 

Cooto.]  In  England  costs  are  not  given  against  the  defendaBt,  except  where 
the  information  relates  to  a  corporate  office ;  but  this  is  upon  the  particular 
wording  of  the  statute,  9  Ann.  ch.  20,  which  is  deariy  not  so  broad  as  the 
New.York  statute.  {.Rex  v.  WaUio  ^  Bam,  5  T.  R.  375.)  The  Court  will 
not  stay  proceedings  until  the  prosecutor  give  security  for  costs,  on  the 
ground  that  the  relator  is  in  insolvent  circumstances,  where  it  appears  that 
he  is  a  corporator,  and  no  fraud  is  suggested.  (Rex  v.  Wynne,  2  M.  dc.  S.  346.) 
Hie  statute  9  Ann.  c.  20,  had  not  (in  1817)  been  re.«naoiDd  in  Pennsylvania, 
and  it  was  therefore  held,  in  The  Commonwealth  r.  Woelper  et  al.  (3  Sergt. 
A,  Rawle*s  Rep.  52,)  that  neither  party  could  recover  costs,  the  information 
being  at  common  law. 

Execution.]  If  judgment  be  for  the  people,  the  regular  course  is,  to  issue 
a  writ  of  seizure  to  the  sheriff,  which,  afler  reciting  the  proceedings,  com. 
mands  him  to  seize  the  liberties  into  the  people's  hands,  (vid.  2  Kyd  on  Corp. 
410,  cites  Co.  Ent.  539  6. ;)  and  thereon  the  sheriff  shall  return  a  seizure. 
'  (Co.  Ent.  540  6.)  But  this  writ,  in  point  of  fact,  has  not  always  issued.  (2 
Kyd  on  Corp.  410.)  The  usual  process  hjjifa.  or  ca.  $a.  goes  for  the  costs, 
either  against  the  relator  or  defendant,  according  to  the  event.  (1  R.  L.  108, 
109,  8.  6.) 

Writ  of  Error.]  For  the  form  of  this  writ,  see  6  Wentw.  Pleadings  153. 
This  is  a  writ  of  error  from  the  K.  B.  to  Parliament. 

Return  thereto.]    Same  book,  153. 

By  an  act  passed  April  21st,  1825,  (since  writing  the  above,)  one  of  the 
Justices  of  the  Supreme  Court  may,  in  vacation,  grant  leave  to  file  an  in- 
formation  in  nature  of  a  9110  warranto  against  any  corporation,  on  notice 
or  otherwise,  in  his  discretion  ;  on  filing  which,  the  Attorney  Genera]  may 
issue  process.  On  this  process  being  returned  duly  served,  the  Clerk  may 
enter  the  defondant's  appearance;  whereupon,  the  proceedings  against 
them  shall  be  the  same  as  in  the  case  of  private  persons.  When  an  issue 
of  fict  is  joined,  the  cause  shall  be  entitled  to  a  preference  at  the  Circuit; 


OF  THE  STATE  OF  NEW.TORK.  !« 

«iid  on  its  oomihg  before  the  Supreme  Court,  on  demoner,  ipecial  yerdict«     ALBABTYf 
bill  of  exceptions,  demnrrer  to  eyidence,  or  case,  it  shall  be  preferred,  so  that      ^ ^  182ftt 
it  may  be  arinied  and  determined  at  the  term  for  which  it  shall  be  noticed.        ^^-^'i"^-^. 
The  Supreme  Court,  on  the  application  of  any  person  or  persons,  natural  ^ 

or  corporate,  who  may  be  agi^iered  by,  or  complain  of  any  election,  or  any  Riehazteo* 
proceedings,  act  or  matter,  in  or  touching  the  same,  on  notice,  shall  proceed 
in  a  summary  way  to  hear  the  affidavits,  proofs  and  allegations  of  the  parties, 
or  otherwise  inquire  into  the  matter  or  cause  of  complaint ;  and  thereupon 
establish  the  election  so  complained  of,  or  order  a  new  election,  or  make  such 
order  and  give  such  relief,  in  the  premises,  as  right  and  justice  may  appear 
to  require  ;  and  may  order  an  issue  or  issues  to  try  the  rights  of  the  parties 
to  the  office,  offices  or  franchise  in  question,  or  may  give  leave  to  the  Attor- 
ney General  to  exhibit  an  information  or  informations  in  nature  of  a  ^uo  locr- 
ranto,  pursuant  to  the  act  for  rendering  the  proceedings  upon  writs  of  man- 
damus,  and  informations  in  the  nature  of  a  gvo  warranto,  more  speedy  and 
effiKstual,  passed  6th  February,  1788. 

In  case  any  such  issue  shall  be  ordered,  or  any  such  information  be  pei^ 
mitted  to  be  filed,  it  shall  be  lawful  for  the  Court  to  make  such  further  ordaff 
for  prescribing  and  limiting  the  times  for  the  respective  parties  to  plead  and 
proceed  therein,  and  fbr  giving  preibrence  to  any  issue,  to  be  made  up  or 
joined  therein,  and  for  expediting  the  ulterior  proceedings,  if  any,  so  as  to 

oanse  the  same  to  be  proceeded  upon,  and  the  final  determination  thereon  to 
be  had,  with  the  best  and  most  convenient  speed  that  may  be ;  and  the  Court 

shall  cause  the  same  to  be  expedited  by  all  such  ways  and  means,  as  a  doe 

regard  to  the  ends  of  justice  will  admit,  and  the  case  may  require. 
On  information  by  the  Attorney  General  against  a  corporation,  or  any  per- 

son  or  persons  claiming  to  be  a  corporation,  or  to  be  officers  of  a  corporation, 

if  judgment  shall  finally  pass  against  the  defendants,  full  Supreme  Court 

costs  shall  be  awarded,  to  be  collected  by  execution  or  attachment. 
As  this  act  relates  merely  to  the  mode  of  proceeding  against  corporations 

or  corporate  offices,  the  ancient  practice,  it  will  be  perceived,  must  still  be 

resorted  to  in  all  other  eases. 
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Rees 

_    /•  Rees  against  Overbaugh. 

Ofwbaugh.  ^^ 

Th«  plaintiff's  Debt  on  bond,  from  which  the  seals  had  been  torn  off  by 
daring  on  a  mistake.     The  plaintiff's  attorney  inadvertently  made  pro- 

iSich  ^ba  ^^^^  ^^  ^^^  *^^^^  ^^  ^^^  declaration ;  and  served  a  copy  of 
aeals  had  been  the  bond  on  the  defendant's  attorney,  thus  treating  it  as  a  per- 
take  iiMid^MiI  ^^*  bond  ;  and  he  went  to  trial  on  the  plea  of  non  est  factum. 
«i^  made  At  the  trial,  before  Judge  Walworth,  at  the  last  Montgom- 
^ire  oyer,  ^d  ®0^  Circuit,  the  defendant's  counsel  objected  that  the  bond 
went  to  trial,  being  without  the  original  seals  was  not  evidence  under  the 
turn,  where  declaration ;  that  the  plaintiff,  instead  of  making  profert, 
tke  objection  should  have  excused   himself  from  doini?  this,  upon  the  cir- 

waa  taken,  for  ,  .  ,  .  ,11,. 

the  Tarianee;  cumstances,  and  have  shewn  the  excuse  by  the  declaration. 
SlJS'^'i^  The  Judge  refused  to  non-suit  the  plaintiff  on  the  ground 
the  p<Mnt,  and  that  the  profert  was  mere  matter  of  form,  and  might  be 
ing^w'^^Uie  *^®n<lcd  on  application  to  the  Supreme  Court ;  and  he  per- 
plaintiff,  this  mitted  the  plaintiff  to  shew  in  evidence  how  the  seal  was 
points  wore  ^^^^  ^^'  ^^^^  being  done,  a  verdict  was  found  for  the  plain- 
pat  into  a  case  tiff.     The  defendant  made  a  case  containing  this  and  other 

with  a  view  to..  1.11  ,.•  r  x»i 

moTofbranew  points,  upon  which  he  purposed  to  move  for  a  new  trial. 

trial;  and,  on 

SS**cMe**wM  ^-  ''•  ^ynolds,  for  the  plaintiff,  now  moved  to  amend,  by 
argued,  it  not  adapting  the  declaration  to  the  case  made  in  evidence  ;  and 
thiTdSfendant  ^^  relied  mainly,  on  Sargent  v.  Dennison,  (2  Cowen's  Rep. 

had  been  mis-  515.) 
led  by  the  form 
of    declaring, 

the     plaintiff      ^,  Conklinff,  contra,  said  this  was  the  common  case  of  a 

was  allowed  to      .       ,      .      ,   ^  r«  1    1  • 

amend,  b^  a-  mistake  in  the  form  of  declaring.  The  attorney  supposed  this 

crmSon^^'^to  ^^  ^^  ^^^  Correct  mode.  The  objection  was  taken  upon  the 
the  fact.  trial,  and  overruled  by  the  Judge  upon  a  speculation  of  what 

the  Supreme  Court  would  do  upon  a  motion  to  amend.  A 
case  is  made,  and  it  is  a  very  clear  one  upon  this  point,  and 
presents  a  verdict,  in  other  respects,  not  only  against  law, 
but  against  evidence.  Take  the  case  of  fraud,  and  no  scienter 
alleged  in  declaring ;  yet  the  Judge  admits  evidence  to  shew 
the  scienter  upon  the  ground  which  he  took  here  ;  would 
the  Court  allow   the  plaintiff's  attorney  to  amend  ?     We 
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have  no  objection  to  the  amendment,  if  it  be  on  the  terms  of    albaivTv 
giving  us  a  new  trial.  ^t^i-^-w  ' 

[SuTHBRLAif]^  J.    Suppose  this  the  only  point  in  your  ▼. 

case,  upon  which  we  should  grant  you  a  new  trial,  clearly    ^▼«'*»"f^ 
the  plaintiff  might  then  move  to  amend,  before  going  down 
to  a  second  trial.] 

ConkKng,  cited  Paine  v.  Busting  (1  Starkie,  74)  which  he 
said  was  in  point,  against  the  motion. 

Reynolds^  in  reply,  said  it  was  not  proper  here  to  speak  of 
the  merits.  As  to  form,  he  certainly  did  not  ask  the  Court 
to  go  so  far  as  they  had  done  in  Sargent  v.  Dennison,  If  he 
had  averred  the  loss,  he  need  not  even  have  given  a  copy 
of  the  bond;  so  that  the  mistake  was  a  benefit  to  the  defend- 
ant Giving  oyer  entitled  him  to  a  copy,  and  he  had  it.  The 
whole  is  a  mere  quibble  about  form.  There  is  no  pretence 
of  the  defendant  being  misled.  To  entitle  him  to  a  new  trial, 
he  should  show  an  injury ;  not  a  possibility  of  one. 

[SuTHERLAim,  J.  May  we  not  allow  you  the  amendment 
on  the  argument  of  the  case  7  Will  it  not  be  the  same  thing 
to  you  if  allowed  then  ?  The  proceedings  must  probably  be 
stayed  till  that  time.] 

Reynolds,  It  will  not  be  the  same  thing;  because  the 
parties  there  cannot  be  put  to  show,  on  affidavit,  whether  the 
defendant  was  misled  by  the  omission.  We  may  there  hear 
it  urged  that  he  was  injured  ;  and  perhaps  this  will  be  in- 
tended in  the  absence  of  explanation.  We  here  call  on  him 
to  show  the  injury ;  and  he  has  a  chance  to  speak.  Besides, 
if  we  amend,  it  is  on  payment  of  costs ;  and  they  will  go  on 
increasing,  to  the  argument  of  the  case. 

[  WooDWORTK,  J.  Here  could  not  possibly  have  been  any 
surprise  upon  the  defendant ;  and  I  think  you  are  entitled  to 
amend.] 


Vol.  IV.  17 


\  . 
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ALBANY,         Savage,  Ch.  J.  was  also  inclined  to  grant  the  amendment 
r«b.  1825.    vvithout  farther  examination  ;  but 

"nango  Conkling,  expressing  himself  with  considerable  confidence 

^-  that  the  Court  would  find,  on  looking  into  the  subject,  that 

they  had  not  yet  gone  so  far,  they  took  the  papers  and  de- 
layed deciding  the  motion  for  the  present ;  but  at  another 
day. 

The  Court  said  they  had  examined  the  cases.  The  old 
authorities  were  very  strict,  but  had  been  entirely  disregard- 
ed of  late.  They  thought  that  not  only  the  case  cited  by 
the  plaintiff's  counsel  would  bear  out  this  amendment ;  but 
the  rule  laid  down  in  Lyon^  ex  dem.  Eden  v.  BurtiSf  (18  John. 
Rep.  510,  512)  would  fully  justify  it. 

Motion  granted. (a) 

(a)  Vid.  2  Archb.  Pr.  235-^. 


The  President,  &c.  of  the  Bank  of  Chemahoo,  against 

Root  and  ELebleb. 

An  attorney,  The  defendant.  Root,  an  attorney,  being  sued  with  anotlicr 
common  per-  ^y  capios  the  plaintifif  had  proceeded  to  judgn*cnt  against 
■?"»*■  °^  °»-  him,  as  a  common  person,  by  filing  the  declaration,  and  af- 
▼ed  with  the  fixing  notices,  &c.  in  the  Clerk's  ofiice,  &c.  He  had  given  no 
papen  in  the  notice  of  appearance  to  the  plaintiflf's  attorney,  either  in  his 
ipye  no  notice  own  name,  or  that  of  any  other  attorney,  nor  that  he  should 
^'metheMwo  defend  the  cause.  On  this  state  of  facts,  the  defendant  had 
joint  endor-  given  notice  of  a  non-enumerated  motion  to  set  aside  the 
Tew,"*^  mart  default  for  irregularity.  The  aflSdavits  in  opposition  to  the 
both  have  no-  motion  gave  the  same  history,  and  went  on  to  detail  other 
to  char^e'^  11  particulars,  viz :  that  the  action  was  against  Root  and  Keeler 
^^^J^  Q«oro.  ag  endorsers  of  a  promissory  note  made  payable  to  them 

The     court  ...  ,         ,  j       ..u   .i     .     i.      j  / 

intimated        jomtly,  and  endorsed  with  their  hands  and  names  respect- 

the*°muat*b*t  ^^^'x*     ^^^^  ^^^  received  a   regular  notice  ay  endorser ; 
the  point *wa8  but  Keeler  had  not ;  in  consequence  of  which  a  verdict  had 
cided."*''^  ^  ^^^  found  for  him.     A  rule  for  judgment  by  default,  &c.  had 
been  entered  against  Root. 
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TalcaUy  (Attorney  General)  moved  to  set  aside  the  pro-     albaiti^ 
ccedings  for  irreguJarity.  ^^^^'  ^^^' 

The  first  ground  he  took  was,  that  the  papers  should  have  Bank  of  Che. 
been  served  on  Root  in  the  same  manner  as  upon  an  attorney       nango 
retained  in  the  cause,  and  he  cited  Brown  v.  Childs,  (17        Rool 
John.  Kep.  1.) 

/.  A.  Collier^  contra,  said  the  rule  did  not  apply  to  an  at- 
torney sued  with  others.  It  never  prevailed  even  in  England, 
where  an  attorney's  privilege  is  much  greater  than  here. 

[SfTTSERLANi),  J.  We  have  decided  to  the  same  efiect, 
over  and  over  again.] 

[  WooDWORTH,  J.  The  being  joined  with  common  per- 
sons, as  defendant  in  the  same  process,  takes  away  the  attorr 
ney's  privilege.     This  we  have  often  decidcd.(a)J 

TalcotL  This  is  true  as  to  the  service  of  the  writ ;  but  I 
am  not  aware  that  the  rule  has  been  extended  to  the  service 
of  subsequent  papers.  This  does  not  depend  on  the  common 
law,  but  on  the  practice  of  the  Court. 

He  next  took  the  ground  that  here  (U>uld  be  no  judgment 
for  tiie  plaintiff,  upon  the  whole  record.  The  contract  of  the 
defendants  was  joint ;  and  a  verdict  for  one  is  equivalent  to 
a  verdict  for  both.  The  note  was  payable  to  them  jointly, 
and  their  endorsement  was,  in  its  very  nature,  joint.  The 
plaintiff  must  succeed  against  all  or  none,  the  contract  being 
entire.     (Tidd's  Pract.  803-4,  and  the  cases  there  cited.) 

Collier  said  this  point  could  not  be  raised  on  a  non-enu- 
merated  motion.  If  the  defendant  relies  upon  the  proceed- 
ings at  the  Circuit,  he  should  bring  up  the  matter  by  a  mo- 
tion in  arrest,  or  at  any  rate  wait  till  the  coming  in  of  tlie 
postea.     But, 

The  Court  said  they  would  hear  the  motion  on  its  merits, 
and  consider  of  the  preliminary  [loint. 

(a)  Vid.  Oay  r.  Rogers  and  Wait,  3  Cowon'ii  Rep.  368. 
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ALBAmr,         [WooDwoRTH,  J.,  Said  it  came  to  the  simple  question, 
Feb.  1825.    -whether  you  can  maintain  an  action  against  one  of  two  joint 
Ba^koTche-  endorsers,  if  notice  be  not  given  to  the  other.] 

aango 

JJ^  Collier.    Root   cannot  complain  of  a  judgment  against 

him.  He  received  notice,  and  was  duly  charged  as  en- 
dorser. The  condition  of  his  endorsement  was,  *<give  me 
notice.** 

[ WooDWORTH,  J.     "  Give  us  notice."] 

Collier,  I  put  the  case  of  a  second  endorser.  He  cannot 
complain  that  no  notice  was  given  to  the  first 

[Sutherland,  J.  Your  case  is  of  several  endorsements. 
Would  the  property  of  this  note  have  passed  by  the  separate 
endorsement  of  either  Root  or  Keeler  ?] 

Collier.     It  would  not. 

[SuTHBRLAifD,  J.  Docs  uot  this  shew  a  joint  notice  ne- 
cessary ?] 

Collier.     I  think  not. 

[  WooDwoRTH,  J.  Each  of  the  defendants  stands  upon  the 
the  joint  rights  of  both. — ] 

[Sutherland,  J.  Like  joint  obligors  in  a  bond.  If  one 
be  discharged,  you  cannot  go  against  the  other.] 

[WooDWORTH,  J.  If  you  are  right,  then  you  should  have 
had  a  verdict  and  judgment  against  Keeler.  The  notice  to 
Hoot  would  have  been  sufficient  for  both.] 

The  Attorney  Oeneral^  said  that  Carrick  v.  Vickery^  (2 
Doug.  653,  note,)  had  been  overruled. 

At  another  day, 

The  Court  said  they  were  clear  that  the  defendant  Root, 
having  given  no  notice  that  he  would  appear  and  defend  the 
cause,  and  being  joined  with  others,  might  be  treated  as  a 
common  person.     As  to  the  other  branch  of  the  motion,  they 
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thought  it  true,  as  a  general  proposition,  that  a  notice  to 
one  of  two  joint  endorsers,  they  not  being  partners,  would 
not  affect  the  other(fr)  ;  but  they  would  not  now  decide  the 
point.  The  facts  on  which  that  objection  was  grounded, 
principally  came  out  in  the  plaintiff's  afiSdavits,  who  was 
probably  not  anticipating  the  ground  now  taken ;  and  there 
raight  be  circumstances  to  take  the  case  out  of  the  general 
rule.  If  there  were  any  such,  he  should  have  a  fair  opportu- 
nity to  show  them.  Besides,  all  the  facts  appear  of  record, 
and  the  defendant  might,  and  perhaps  properly  should  have 
brought  up  the  matter  by  way  of  motion  in  arrest  of  judg- 
ment    They  denied  the  motion,  but  without  costs. 

Motion  denied. 

(6)  Vid.  Chit,  od  Bills.  Phil.  ed.  1821,  p.  159,  297,  and  the  oases  Uiere 
qited. 


ALBAUT, 
Fsb.  18S5. 


Raymond 

▼. 
Merohant. 


The  act  eoii« 
ceniin|r  write 
of  error,  (1  R. 
L.  143,  s.  3,) 
which  re- 
qniies  the 
plaintiff  in  er- 
ror  to  fiTO  bill 
ibrtboiit&lsr 


UAYiHiiiip  ag(nnst  Mbrchant. 

JuDQMBRT  being  for  the  defendant  on  demurrer,  (vid.  8 
Cowen's  Rep.  147,  S.  C.)  he  had  taken  out  of  the  Register's 
office  in  Chancery,  a  writ  of  error,  and  filed  it  with  the  Clerk 
of  this  Court,  but  had  not  put  in  bail  in  error.  The  defend- 
ant had,  therefore,  disregarded  the  writ  of  error,  sued  out  a 
fi»fa,  which  had  been  returned  nulla  bona ;  and  now, 

/•  Hamilton^  moved  for  leave  to  prosecute  the  bond  which  «•  a  jodgnmit 
the  plaintiff  had  given  with  sureties  to  pay  the  defendant's  ^*^?^*"^ 
costs,  the  plaintiff  being  a  non-resident  of  the  state.    He  only, 
said  that,  as  no  bail  had  been  put  in,  the  writ  of  error  did 
not  interrupt  his  proceedings,  to  collect  the  judgment,  in 
any  way. 

S.  A.  Footf  contra,  moved  to  set  aside  the  fi.  fa.  for  irreg- 
ularity. He  said  that  at  common  law,  the  writ  of  error  was, 
in  itself,  a  stay  of  proceedings ;  and  operated  as  a  superse- 
deas to  the  execution  at  any  time  before  it  was  executed. 


.^* 
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Feb.  18-^5. 


V. 

M.rdi«at. 


But  being  frequently  brought  for  the  mere  purpose  of  delays 
the  state  (1  R.  L.  143,  s.  2)  was  passed,  providing  that  no 
execution,  in  any  personal  action,  should  be  a  stay  unless 
the  plaintiff  in  error  gave  bail.  Although  this  section  is 
general,  that  execution  shall  not  be  stayed  in  any  personal 
action,  yet  when  the  same  section  conies  to  speak  of  the  terms 
in  which  the  bail  is  to  be  given,  it  is  evident  that  it  can  ap- 
ply to  cases  only  in  which  judgment  is  for  the  plaintiff  in  the 
Court  below.  The  condition  of  the  recognizance  is,  to  pros- 
ecute  the  writ  of  error  to  effect ;  "  and  also  to  pay  and  satis- 
fy, if  such  judgment  shall  be  affirmed,  the  debt  or  damages 
and  costSf  to  be  adjudged  upon  such  judgment,  and  all  costs 
and  damages  to  be  awarded  for  the  delay  of  execution." 
The  statute  then  goes  on,  in  a  distinct  section,  (sec.  3)  to 
provide  for  error  in  dower  and  ejectment.  As  to  these  cases, 
the  introductory  part  of  the  section  is  equally  general,  and 
would  seem  to  require  bail  in  all  cases,  be  the  judgment  for 
or  against  the  plaintiff;  but  when  it  comes  to  speak  of  the 
recognizance  of  bail,  we  find  it  conditioned  to  pay  costs  and 
damages  ;  and,  in  order  to  ascertain  these  damages,  the  Court 
are  to  award  a  writ  of  inquiry.  So  it  is  evident  that  both 
ihese  sections  can  apply  only  to  writs  of  error,  brought  to  re- 
verse judgments  for  the  plaintiff.  They  are  unqualified  that 
A  recognizance  must  be  given  in  language,  which  would  be 
inapplicable  to  a  judgment  for  the  defendant.  In  personal 
actions,  the  object  was  to  prevent  delay  in  collecting  the  debt 
or  damages :  In  dower  and  ejectment,  to  avoid  delay  in  ob» 
taining  possession  of  the  thing  in  dispute.  The  legislature 
never  counted  the  delay  any  thing  as  to  a  mere  bill  of  costs ; 
0Dd  the  same  view  seems  to  be  taken  of  the  subject  by  the 
books  of  practice.  They  have  not  given  directions  for  a 
recognizance  of  bail,  where  mere  costs  are  concerned* 
Though  the  sections  in  question  set  out  wkh  general  words, 
these  are  clearly  restrained,  not  only  by  the  terms  in  which 
the  recognizance  is  required  to  be  given,  but  by  the  nature  of 
the  subject  and  the  evil  to  be  avoided.  I  find  no  trace  of 
any  proceeding  to  give  bail  in  a  case  like  this,  cither  in  the 
English  or  Amorican  books. 
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Hamilton^  ia  reply.  All  the  reasoning  upon  the  other 
stile  is  confined  to  a  mere  criticism  upon  the  terms  of  the 
recognizance.  The  words  of  the  statute  are  admitted  to  be 
general  and  peremptory;  clearly  embracing  this  case.  The 
whole  should  be  taken  together ;  and  all  the  Court  have  to 
do  is  to  construe  the  words,  debt  or  damages  and  costs  disjunc- 
tively as  to  the  costs,  when  the  judgment  is  for  these  only ; 
and  the  statute  has  its  full  effect.  The  first  part  of  the  sec- 
tion should  control.  The  mere  costs  of  a  defence  may  be 
larger  in  amount,  than  the  debt  or  damages  which  a  plaintiff 
may  recover.  The  evil  of  delay  is  therefore  the  same  in 
both  cases,  and  no  distinction  I  believe,  has  ever  been  made, 
in  practice,  by  the  profession.  But  the  word  damages  in- 
cludes costSf  and  so  the  Court  have  frequently  holden.  Our 
statute  of  dockets  (1  K.  L.  501,  s.  3,)  requires  the  Clerk  to 
docket  all  judgments  for  debt  or  damages,  under  which  the 
practice  has  always  been  to  docket  judgments  for  costs  only. 
The  8th  section  of  the  same  statute  (1  K.  L.  502,)  contem- 
plates a  judgment  for  costs  being  so  perfected  as  to  be  a  lien 
on  lands.  The  two  sections  are  considered  together,  with 
the  intent  and  object  of  the  statute.  So  it  should  be  here. 
That  the  Court  frequently  consider  costs  as  damages,  is  a  fa- 
miliar proposition,  in  support  of  which  no  case  need  be  ad- 
duced. The  recognizance  is  not  only  for  the  damages,  &c. 
below,  but  for  the  costs  on  error.  Is  a  party  to  be  deprived 
of  all  securitv  for  these  also  ? 

Cur,  adv,  vuU, 


ALBAJIY, 
Feb.  1835. 


Raymoiid 
Marohaal. 


Curia.  We  find  no  decision  applicable  to  this  question  ; 
and  it  must  therefore  depend  upon  the  meaning  of  the  stat- 
ute to  be  gathered  from  its  language  and  object.  Its  language 
is  general,  and  embraces  writs  of  error  iivhich  are  prosecuted 
upon  a  judgment  in  any />er5ona/ action.  It  is  supposed  that 
the  condition  which  the  statute  requires  to  be  inserted  in  the 
recognizance,  that  the  plaintiff  in  error  shall  pay  the  debt  or 
damages  and  costs,  restricts  its  meaning  to  those  cases  only 
where  the  judgment  upon  which  the  writ  of  error  is  brought 
shall  be  for  the  plaintiff  below,  or  at  any  rate  for  something 
besides  cotts  ;  as  the  wording  would  be  partially  inapplicable 
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ALBANY, 

Feb. 1895. 


Raymond 

▼. 
Mtrolunt. 


to  a  judgment  for  costs  merely.  In  fixing  the  form,  the  le* 
gislature  probably  had  an  immediate  eye  to  the  common  case 
of  a  debt  or  damages  and  costs ;  but  their  intention,  as  indi- 
cated at  the  beginning  of  the  section,  cannot  have  full  effect, 
without  a  construction  which  reaches  the  present  case. 
There  certainly  can  be  no  good  reason  why  bail  should  be  re- 
quired where  nominal  damages  with  costs  are  given ;  and 
yet  should  be  denied  for  costs  alone.  The  latter  case  is 
equally  within  the  mischief  intended  to  be  remedied ;  and 
the  act  should  be  construed  liberally  with  a  view  to  suppress 
the  mischief,  (a) 

The  question,  however,  is  novel,  and  the  recognizance 
was  omitted  upon  the  belief  that  it  was  not  necessary.  The 
motion  of  the  plaintiff  is  to  set  aside  thefi^fou ;  that  of  the 
defendant,  to  prosecute  the  security  heretofore  given. 
Strictly,  the  defendant's  motion  should  be  granted  and  the 
plaintiff's  denied :  but,  under  the  circumstances  of  the  case, 
the  plaintiff  may  take  a  rule  that  both  motions  be  denied  on 
the  plaintiff'  filing,  within  20  days,  a  proper  recognizance 
to  prosecute  the  writ  of  error ;  and  on  payment  of  all  the 
costs  of  both  motions.  If  the  costs  be  not  paid,  the  defend- 
ant may  enter  his  rule  to  prosecute. 

We  do  not  mean,  by  this  indulgence,  to  be  understood  as 
innovating  at  all  upon  the  ordinary  rule,  limiting  the  time  of 
putting  in  bail  on  error.(fr)     We  depart  from  it  in  this  in- 
stance, only  upon  the  peculiar  circumstances  presented  by 
the  case. 

Rule  accordingly. 


(a)  AhUtt  ▼.  EUiBj  1  B.  &  P.  349,  per  Eyn,  C.  J.  and  BuUer,  J.  aoc 
(6)  Vid.  Bluui  y.  Greenwood,  1  Cowen's  Bap.  15.  18.  81. 
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Ex  part* 

Ez  parte  Stevens.  Stcwn*. 

J.  K.  Lawrence  (I.  Hamilton  nme  side)  moved  for  a  A  tab  of  land 
mandamus,  conunanding  Jonas  Earll,  jun.  Esq.  late  Sheriff  ^°  i^^ 
of  the  county  of  Onondaga,  to  convey  certain  premises  to  Ro-  coUon^thoofii 
bcrt  Stevens.  Xtfi^S 

The  facts  agreed  upon  by  the  counsel  for  the  parties  in-  upon  the  jodij- 
terested  were  as  follows :  On  the  23d  March,  1822,  all  the  UpMof  fifta^i 
right  and  title  of  Henry  Field  to  lot  No.  46,  in  Camillus,  On-  JJ^"^^^ 
ondaga  county,  was  sold  by  Hezekiah  L.  Granger,  Esq.  then  eaie^andaeoD* 
Sheriff  of  that  county,  under  a  fi.  fa.'  issued  on  a  judgment  ^JheriS^doltw 
in  the  Supreme  Court,  in  favor  of  George  Leitch,  deceased,  the  lien  of  the 
against  Field  and  one  Bracket t,  for  91843,54,  docketed  Oc-  jji^foj*  the 
tober  20th,  1819,  and  bid  off  by  Nathan  Gorham  at  91000,  of  balance  re. 
which  a  certificate  was  made  and  filed  pursuant  to  the  stat-  ^"tb?  judf . 
ute.  Grorham  gave  his  note  for  the  bid  to  Cumpston,  the  ad-  ?*"LS2S2I 
ministrator  of  Leitch,  payable  in  6  years  with  interest.  Be-  cannot,  there, 
fore  the  payment  of  the  note,  Cumpston  discovered  that  Na-  ^}iu,5^*fcl!l 
than  Munro  was  the  owner  of  two  judgments  against  Field,  a  pvchMer 
older  than  Leitch's,  which  were  a  lien  on  the  premises  sold ;  jH^JJJJ™^ 
and  Cumpston  deducted  the  amount  of  these  judgments  from  wi^n  the 
the  note  (the  balance  of  which  was  paid  by  H.  &  J.  Dodge's  ^\ulT.Z.) 
bond  and  mortgage).  These  two  senior  judgments  were  in  Sachaaale, 
the  Common  Picas  of  Onondaga  county ;  one  in  favor  of  the  ^ce,  ^^jSo, 
trustees  of  the  town  of  Camillus  against  Field  and  one  Clark,  ^J^'^?^^^ 
for  9106,37,  docketed  November  25th,  1817  ;  and  the  other  nTorjJidfroiSt 
in  favour  of  Anthony  Johnson  and  others  against  Field,  for  ^tt'S^'cal! 
9137,24,  docketed  lOth  December,  1817.  On  the  3d  day  not  redeem 
of  July,  1823,  Jonas  Earll,  jun.  late  Sheriff  of  the  county  of  JSCijr'oSIr 
Onondaira,  under  two  writs  of  JL  fa.  issued  upon  these  judg*  '^J  jodpnent 

^'  older  than  the 

one  upon  which  the  oonye/ance  ia  made. 

Thai,  where  M.  had  judrment,  then  C.  and  then  S.,  all  against  F.«  whiek  hound  his  land : 
C.  sold  the  land  for  part  of  his  judgment ;  then  M.  sold  :  C.  waited  15  months  from  his  (C*») 
sale,  and  took  a  conToyanoe,  and  then,  within  15  months  firom  the  time  of  ITs  sale,  paid  M. 
his  bid,  dus.  and  claimed  to  redeem  as  creditor  for  his  (C's)  balance  ;  and  8.  also  in  proper 
time,  paid  M*s  bkl,  ^.  and  claimed  to  redeem ;  held  that  both  C*s  lien  for  his  belanoe,  and 
8's  lien  by  hidgment,  were  diTSeted  hf  the  sale  and  conveyance  on  C*s  judgment ;  and  that 
neither  coiud  redeem. 

Vol.  IV.  18 
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▲UIANY, 
Feb.  1825. 


Ez  parte 
Stevens. 


ments,  sold  the  same  premises  to  Nathan  Munro  for  #84,70 
being  the  balance  due  on  both  judgments,  of  which  he  was 
the  assignee  and  owner,  and  of  which  sale  a  certificate  was 
given  according  to  the  statute.  On  the  6th  September,  1823, 
(no  redemption  having  been  made  upon  the  first  sale,)  Gor^ 
ham  took  a  deed  from  Granger  as  Sheriff;  and  on  the  19th 
December,  1823,  conveyed  the  premises  by  deed  of  quit- 
claim, to  H.  &  J.  Dodge,  for  the  consideration  of  the  sum 
due  on  the  note  to  Cumpston,  deducting  Munro's  bid  ;  and 
the  Dodges  paid  the  balance  due  on  the  note,  by  their  bond 
and  mortgage  upon  these  and  other  premises.  On  the  24th 
July,  1824,  Cumpston,  the  administrator  of  Lcitch,  with  mo- 
ney furnished  by  the  Dodges,  and  for  their  sole  benefit,  paid 
to  Munro  the  amount  of  his  bid,  984,70,  with  10  per  cent,  in- 
terest from  the  day  of  sale,  claiming  to  redeem  as  a  judgment 
creditor,  in  order  to  perfect  the  title  of  the  Dodges  ;  and  on 
the  2d  October,  1824,  Robert  Stevens,  as  assignee  of  another 
judgment  in  the  Onondaga  Common  Pleas,  in  favor  of  Jacob 
Campbell  against  Field,  docketed  August  28th,  1820,  paid 
to  Jonas  Earll,  jun.  the  Sheriff  who  sold  to  Munro,  the 
amount  of  Munro*s  bid,  with  10  per  cent,  interest  from  the 
day  of  sale  which  money  still  remains  in  the  hands  of  the 
Sheriff,)  and  claimed  to  redeem  the  premises  from  Muro  as 
a  judgment  creditor  of  Field.  Earll,  however,  refused  to 
convey  to  any  person  unless  upon  the  order  of  the  Supreme 
Court. 

It  was  agreed  by  the  counsel  that  a  mandamus  should  is- 
sue, commanding  the  Sheriff  to  convey  to  such  of  the  claim- 
ants as,  upon  the  above  state  of  facts,  they  should  think 
entitled. 

Lawrence  4*  Hamihon,  for  Stevens,  made  the  following 
question:  Can  a  plaintifi' redeem  as  a  judgment  creditor,  af- 
ter having  sold  the  land  which  be  seeks  to  redeem,  upon  the 
judgment  in  virtue  of  which  he  seeks  to  redeem?  i.  e.  is  the 
balance  of  the  judgment,  over  the  amount  bid,  a  lien  on  the 
lands  sold,  so  as  to  enable  the  plaintiiT  to  redeem  ?  They 
contended  that  it  was  not ;  and  if  so,  Cumpston  was  not  en- 
titled to  the  deed.  The  sale  extinguished  all  further  lien  of 
the  judgment  upon  the  premises  sold  under  it.     To  this,  the 
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case  of  Hewton  v.  Daygert  (8  John.  Rep.  338,)  is  express. 
The  Court  say  that  the  sale  of  land  on  the  first  instalment 
of  a  judgment,  extinguished  the  lien  of  the  judgment,  as  to 
that  land.  (id.  334.)     Having  no  lien,  there  is  an  end  of  the 
question;  for  without  this,  he  could  not  redeem.     {Ervin  v. 
Sckriverf  19  John.  Kep.  379.    Marsh  v.  WetuUwer^  3  Cow- 
en's  Rep.  269.     Hurd  v.  Magee^  id.  35.     Dickenson  v.  CriSi- 
land,  1  Cowen's  Rep.  461.)    It  is  reasonable  that  this  should 
be  as  we  contend ;  for  if  the  balance  still  remain  a  lien,  no 
one  would  be  safe  in  purchasing  at  a  Sheriff's  sale.     The 
owner  could  sell  the  land  a  second  time ;  and  if  a  second, 
then  as  many  times  as  he  pleased,  on  repeated  balances,  till 
his  judgment  was  satisfied,  though  the  property  might  be  of 
trifling  amount.     The  sale  to  Gorham  was  subject  to  Mun- 
ro*s  judgments,  which  were  deducted  when  he  came  to  pay 
his  bid.     The  sale  to  him  is,  therefore,  entitled  to  no  peculiar 
favor.     It  is  his  neglect,  that  he  did  not  pay  up  these  judg* 
ments ;  or  he  might  have  redeemed  as  grantee,  within  the 
year. 

No  attempt  being  made  by  Gorham  or  the  Dodges,  to  re- 
deem as  grantees  within  the  year,  their  right  also  fails. 
( Van  Rensselaer  v.  Skerif  of  Onondaga,  I  Cowen's  Rep. 

443.) 

Then  the  right  of  Cumpston,  Leith's  administrator,  being 
out  of  the  way,  as  also  that  of  the  grantees,  Stevens'  right 
was  complete ;  and  the  Sheriff  should  be  commanded  to  con- 
vey to  him. 

li.  F.  Mather  ^  D.  Kellogg,  contra,  contended  that  Cump- 
ston's  lien  remained,  notwithstanding  the  sale  upon  his  judg- 
ment. At  any  rate,  after  the  sale  to  him,  and  the  conveyance 
in  pursuance  of  it,  albthe  lien  which  Stevens  had  upon  his 
judgment  was  taken  away.  The  argument,  therefore,  that 
without  a  lien  no  one  can  redeem,  will,  at  least,  affect  Cump- 
ston and  Stevens  equally.  And  if  Cumpston's  judgment  is 
gone  for  the  purpose  of  lien,  Munro  is  entitled  to  the  deed. 
^Stevens  docs  not  come  within  any  of  the  provisions  of  the 
statute.  Cumpston's  judgment  was  older  than  his  ;  and  the 
sale  and  conveyance  upon  it  clearly  ousted  Stevens  of  all 
lien.     Thus,  the  rights  of  Cumpston  and  Stevens  both  fail. 


ALBAinr, 

Feb.  18S5. 


Ex  pwt« 

SteTens. 
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AUBANT,        W00DWORTH9  J.,  who  delivered  the  opinion  of  the  Courtf 
^^'^^'    spoke  to  this  effect : 


£U  partv         The  two  judgments  which  belong  to  Munro,  were  docket^ 
Steyeut,      ^j  j^  jQj.jr .  another,  belonging  to  Cumpston,  was  docketed 

IQ  1819,  and  another,  belongii^  to  Stevens,  in  1820 ;  all  be- 
ing against  Field,  who  owned  the  premises  in  queationat  the 
time  of  docketing.  On  Cumpston's  judgment,  the  Sheriff 
sold  these  premises  to  Gorham  the  23d  of  March,  1822 ;  and 
after  the  Qxpiration  of  the  15  months,  executed  a  conveyance 
(September  6th,  1823.)  The  bid  of  Gorham  not  amounting 
to  the  sum  due  on  Cumpston's  judgment,  he  still  remained  a 
judgment  creditor  of  Field.  July  22d,  1823,  before  the  deed 
of  conveyance  was  due  to  Grorham,  Munro  purchased  tlie  pre^ 
mises,  upon  his  judgments,  and  took  a  certificate  of  sale.  On 
the  24th  of  July,  1824,Cumpston  claimed,  as  judgment  credit-^ 
or  for  his  balance,  to  redeem  of  Munro,  and  paid  to  him  the  re- 
quisite sum ;  and  on  the  2d  of  October,  1824,  Stevens,  claim* 
ii^  to  redeem  upon  his  judgment*  paid  the  proper  sum  to  the 
Sheriff,  for  Munro's  use.  This  offer  of  Stevens  to  redeem 
was  after  the  15  months  from  Gorham's  purchase  had  elapsed, 
but  within  15  months  from  the  sale  to  Munro,  so  that  Stevens 
came  in  season  to  redeem  of  Munro,  provided  his  judgment 
was  a  lien ;  and  Cumpston  was  also  clearly  in  time,  if  his  bal- 
ance was  a  lien.  Their  respective  rights  depend  entirely 
upon  this  question  of  lien.  If  they  shew  no  right  of  lien,  we 
have  repeatedly  decided  that  they  cannot  redeem,  howevef 
meritorious  their  pretentions  may  be  in  other  respects. 

First,  then,  as  to  Cumpston.  His  lien  is  clearly  gone. 
His  judgment  was  once  a  lien,  and  continued  so  for  15 
months  after  the  sale  to  Gorham :  but  after  the  lapse  of  that 
time,  it  ceased  to  be  so.  A  deed  was  executed  to  the  pur^ 
chaser,  who  took  all  the  right  which^  sale  and  convey- 
ance upon  the  judgment  could  give.  This  right  was  com- 
plete as  tc  that  judgment ;  and  took  from  it  all  lien.  In 
principle,  it  is  the  case  of  Hewson  v.  Ikiygef%  cited  by  the 
counsel  for  Stevens.  The  Court  decided,  in  teiYns,  that  after 
a  sale  upon  the  first  instalment  of  the  judgment,  the  lien  of 
th«  other  instalments  was  goqe.     Unless  this  were  so,  tliQ 
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lliost  manifest  ingostioe  to  the  purchaser  might  intervene. 
Both  upon  principle  and  authority,  we  are  bound  to  hold  that 
Cumpston's  balance  was  not  a  lien,  when  he  made  the  effort 
to  redeem. 

Then  had  Stevens  a  right  to  redeem  ?  He  comes  as  a  ju- 
nior judgment  creditor;  his  judgment  was  a  lien  when  the 
sale  was  made  to  Gorham ;  but  he  neglected  to  redeem.  The  ^ 
15  months  elapsed  after  Gorham*s  purchase  upon  a  judg-/ 
ment  senior  to  Stevens'.    A  perfect  title  passed  to  Gorham/ 
by  which  all  junior  liens  were  subverted.    Stevens  shouw 
have  redeemed  of  Grorham.    Not  having  done  so,  he  is  con- 
cluded.   His  lien  is  gone,  and  was  so  when  he  came  to  re- 
deem of  Munro, 

But  Cumpston  paid  the  money  directly  to  Munro.  Whe- 
ther his  acceptance  of  the  amount  gives  Cumpston  an  equita- 
ble right,  it  is  not  necessary  to  decide.  The  remedy  upon 
this  ground,  if  any,  belongs  to  another  forum. 

Neither  Cumpston  nor  Stevens  are  entitled  to  a  convey- 
unce.    We  think  the  Sheriff  should  convey  to  Munro. 

Rule  accordingly. 


197 


ALBAHTy 
Feb.  1895. 


Ez  pvto 

Oveinon  oC 

Gates. 


Ex  parte  The  Ovbssbbks  of  the  Poor  of  the  town  of 
Gates,  in  the  county  of  Monroe. 

At  a  previous  term,  a  rule  had  been  obtained  to  shew  The  eoanty 
cause,  why  a  mandamus  should  not  issue,  to  the  Supervisors  ^^Md  wiUi 
of  the  county  of  Monroe,  commanding  them  to  audit  and  ^^  mminteD- 
allow  to  the  Overseers  of  the  town  of  Gates,  in  that  county^  Mr,  ondertbe 
the  expenses  which  they  had  paid  towards  the  maintenance  ^j**"*^^?!^ 
of  certain  transient  paupers,  having  no  residence  in  this  niief  mud  mc 

Uemenlof  Uio 

On  shewing  cause,  it  appeared  that  the  account  being  pre-  d79)[wiUiottia 
sented  to  the  board  of  Supervisors,  they  referred  the  matter  SISZ^  "^ 

two    jostioea, 
pannant      to 

the  7th  MCtion  of  Uie  Mune  act,  that  tho  pauper  has  no  MtUement  in  thia  atste. 


state. 
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F?^825  ^^  *  committee,  who  called  on  the  two  Justices  who  made 
^^^^.^.^^'  the  several  orders  of  maintenance  upon  which  the  disburse* 
Ex  parte  ments  claimed  by  the  Overseers  had  been  incurred,  and 
'^^JJJ^  °  ascertained  that  there  had  been  no  attempt  towards  an  ad- 
judication concerning  the  last  legal  settlement  of  any  of  the 
paupers,  by  two  justices,  pursuant  to  the  7th  section  of  the 
^  act  for  the  relief  and  settlement  of  the  poor,  passed  April 
8th,  1813.  That  no  more  had  been  done,  in  any  case,  than 
for  the  single  magistrate,  to  whom  the  application  was  made, 
bnd  before  whom  the  pauper  had  been  brought,  to  examine 
him  on  oath  concerning  his  last  place  of  residence  or  settle- 
ment, and  his  circumstances ;  that  in  several  cases,  no  ex- 
amination whatever  was  made,  on  oath,  as  to  the  settlement 
or  circumstances  of  the  pauper ;  and  that,  in  one  case,  the 
Justice  adjudged  the  pauper  to  have  no  legal  settlement  in 
this  state,  from  the  brogue  or  accent  of  his  tongue,  without 
any  farther  examination. 

The  board  rejected  the  accounts,  on  two  grounds :  1.  That 
an  adjudication  by  two  Justices  was  necessary.  2.  That  if 
not,  there  should,  at  least,  be  an  examination  on  oath,  by  the 
single  magistrate,  which  there  had  not  been  in  several  of 
these  cases. 

/.  Hills.  The  counsel  for  the  Supervisors,  on  showing 
cause,  requested  the  court  to  review  what  they  had  said  on 
granting  an  alternative  mandamus,  in  Ex  parte  Dow,  (1  Cow- 
en's  Rep.  205;)  and  insisted  that,  although  in  Adams  v.  The 
Supervisors  of  Columbia,  on  which  the  Court  in  Dow's  case, 
relied  as  authority,  no  adjudication  was  made  by  two  Jus- 
tices, yet  the  point  was  not  distinctly  raised  by  counsel ; 
nor  was  this  circumstance  expressly  adverted  to  by  the 
Court.  He  insisted  that  there  was  the  same  reason  for  re- 
quiring an  adjudication  of  two  magistrates,  in  order  to  charge 
the  countv,  under  the  25th  section  of  the  **  act  for  the  relief 
and  settlement  of  the  poor,"  ( 1  R.  L.  287,)  as  to  charge  a 
town,  within  this  «tate,  under  the  16th  section.  In  neither 
case,  did  the  statute  expressly  require  an  adjudication  of  two 
Justices ;  but  to  warrant  a  proceeding  upon  the  16th  section, 
it  had  been  holden  necessary.    ( Voorhis  v.  Whipple  ^  Hawes, 
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If  John.  Rep.  89*)    The  counsel  contemled  that  the  prioci-     amaky, 
pie  of  that  case,  was  applicable  to  a  proceeding  against  the 


county,  upon  the  25th  section,  to  which  the  same  practice     £ix  part* 
ahoald,  therefore,  be  extended.  ^  gS2  ^ 

Cur.  adv.  tuU. 

WboowoRTH,  J.  delivered  the  opinion  of  the  Court,  to 
the  following  effect :  In  determinnig  the  question  raised,  he 
said,  it  is  necessary  to  look  at  the  provisions  of  three  sever- 
al sections  of  the  ''act  for  the  relief  and  settlement  of  the 
poor,**  viz.  the  7th,  16th  and  26th,  (1  R.  L.  280.  284.  287.) 
The  7ih  section  provides,  that  if  any  overseer  of  the  poor 
shall  have  reason  to  believe  that  any  stranger  is  likely  to  be- 
come chargeable  to  his  town,  he  shall  apply  to  two  justices, 
who  shall  examme  the  stranger  and  others,  on  oath  relating 
not  only  to  the  abilities,  but  the  last  place  of  his  legal  set- 
tlement, with  a  view  to  his  removal.     That  section  also 
contemplates  an  inquiry,  by  the  Justices,  whether  the  pau- 
per be  settled  in  this  state  or  not :  for  if  he  have  no  settle- 
ment, and  came  in  by  way  of  the  city  of  New- York,  he  may 
be  sent  to  that  city.     A  subsequent  statute,  (sess.  40,  ch.  177, 
s.  3,)  also  provides,  that  paupers  coming  into  this  state  af- 
ter  the  passage  of  that  act,  having  gained  no  settlement  here, 
may,  on  a  similar  examination,  be  transported  out  of  the 
state.    These  removals  must,  in  all  cases,  be  preceded  by 
an  adjudication  as  to  the  place  of  settlement,  either  in  this 
state  or  out  of  it.     The   16th  section  provides,  that  if  the 
pauper  come  from  one  town  in  this  state,  to  reside  in  ano- 
ther town  in  this  state,  where  he  is  taken  so  sick,  &c.  that 
he  cannot  conveniently  be  removed,  the  overseejrs  of  the 
town,  where  he  is  taken  sick,  shall  give  notice  of  this  fact  to 
the  overseers  of  the  town  where  he  is  settled,  &c.  and  re- 
quest them  to  maintain  him,  &c. ;  and  if  they  do  not  doit, 
the  expense  of  maintenance  may  be  summarily  collected  of 
thcni  by  a  warrant  of  distress,  to  be  issued  by  two  magistrates. 
This  section  in  itself  contains  no  provision  that  an  adjudi- 
cation of  settlement  shall  be  made  before  the  warrant  for  a 
distress  goes.     But  in  Voorhis  v.  Whippk  &  Hatves,  7  John. 
Rep.  89)  this  Court  held,  that  it  pre-supposcd  the  pauper's 
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/kUiAmr,  last  place  of  legal  settlement  to  have  been  ascertained,  ac- 
FkBb.  1825-  cording  to  the  provisions  of  the  7th  section ;  and  to  give 
Ex  parte  ^^  ^^^^  section  any  other  construction,  would  lead  to  great 
Orwmen  of  abuse  and  oppression.  Then  comes  the  26th  section*  This 
provides  that  when  any  pauper,  belonging  to  any  city  or 
town  in  this  state,  shall  apply  for  relief,  an  overseer  of  the 
poor  and  a  Justice  shall  inquire  into  his  state  and  circum- 
stances ;  and  if  it  appears  that  he  requires  relief,  the  Justice 
shall  give  to  the  overseer  a  written  order,  for  a  weekly  or 
other  allowance.  And  further,  the  overseer  and  Justice  are 
to  proceed  in  the  same  manner,  in  relation  to  a  pauper  not 
having  any  settlement  in  the  state,  with  this  addition :  that 
if  they  find  the  pauper  so  sick,  &c.  as  not  to  be  removable, 
or  when  it  shall  be  impossible  to  make  any  order  of  remo- 
val, the  money  expended  upon  the  order  for  relief,  shall  be 
a  charge  upon  the  county,  to  be  allowed  by  the  board  of  Su- 
pervisors. Upon  an  examination  and  order  for  relief,  under 
this  section,  not  accompanied  by  any  adjudication  of  settle, 
ment  by  two  Justices,  the  Supervisors  of  Monroe  were  mo- 
ved to  allow  the  accounts  in  question.  To  this,  they  demurred 
appointed  a  committee  of  examination,  who  found  that  what 
bad  been  done  by  way  of  inquiry  as  to  settlement,  had  been 
conducted  in  a  very  informal  and  careless  manner.  In  sev- 
eral cases  no  oath  was  administered ;  and  in  one,  the  brogue 
or  accent  of  the  pauper's  tongue  was  made  the  sole  test  of 
bis  residence. 

On  the  whole,  upon  a  careful  examination  of  the  sever- 
al sections  mentioned,  we  are  satisfied  that  the  case  of  Voor- 
his  V.  Whipple  and  Hatoes  extends,  in  principle,  to  the  pres- 
ent case.  That  was  an  attempt  to  charge  a  neighbouring 
town  in  this  state,  with  the  maintenance  of  a  pauper  settled 
there,  but  who  could  not  be  removed.  For  this  purpose 
the  warrant  of  distress,  mentioned  in  the  16th  section,  was 
issued  without  a  previous  adjudication  of  two  magistrates  ; 
and  on  the  question  coming  upon  certiorari,  the  Court  say* 
*'The  inducement  to  the  enacting  of  the  16th  section  of  the 
act  for  the  settlement  and  relief  of  the  poor,  was  to  relieve 
tlie  town  where  a  pauper  happened  to  be  taken  sick  or  lame, 
so  as  not  to  be  able  to  be  removed  back  to  the  place  of  his 
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last  legal  settlement ;  but  in  providing  for  this  summary  re-     alba^, 
lief,  to  the  town  actually  burthened  with  the  pauper,  it  pre-      ^J.^^^^,' 
supposes,  that  the  place  of  his  last  legal  settlement  has  been      Ez  pirte 
ascertained,  according  to  the  provisions  of  the  7lh  section,     ^^aiel!  ° 
to  wit,  by  an  order  of  two  Justices,  making  an  adjudica- 
tion upon  the  fact,  after  having  themselves  examined  the 
pauper  on  oath.     To  give  the  16th  section  any  other  con- 
struction, would  lead  to  great  abuse  and  oppression.     Towns 
might  be  chai^d,  if  the  manner  of  proceeding  in  this  case 
is  sanctioned,  with  the  payment  of  large  sums  of  money,  un- 
justly, and  without  the  examination  of  the  pauper  himself, 
which  is  essentially  requisite  to  find  out  his  last  legal  settle- 
ment.^   Much    of  this  reasoning   applies  to  the  principal 
case,  which  depends  upon  construction.     It  is  admitted  that 
there  is  no  express  statutory  provision  on  the  subject,  but 
the  several  sections  in  question  should  be  so  construed  as 
not  to  work  injustice.     At  best,  the  examination  must  be 
ex  parUf  in  the  first  instance.    The  trial,  in  one  case,  is 
upon  a  question  of  right  between  two  towns  ;  in  the  other, 
between  a  town  and  the  county.     The  same  solemnities 
should  be  adhered  to  in  both  cases.     The  powers  of  the  single 
magistrate  and  overseer  relate  merely  to  the  circumstances 
of  the  pauper,  and  the  impropriety  or  impossibility  of  re- 
moving him.     In  Dow's  case,  (1  Cowen's  Rep.  205,)  we 
were  moved  for  a  mandamus  upon  the  ground  taken  here. 
There  had  been  a  literal  compliance  with  the  terms  of  the 
25th  section,  in  the  same  manner  as  there  appeared  to  have 
been  in  the  previous  case  of  Adams  v.   The  Supervisors  of 
Columbia^  (8  John.  Rep.  323,)  and  without  entering  into  the 
subject  at  large,  we  granted  an  alternative  mandamus.    On 
more  mature  reflection  we  are  satisfied  that  the  impression 
we  then  entertained  on  the  subject  was  wrong ;  and  that  a 
county  cannot  be  charged  under  the  25th  section,  except  by 
an  adjudication  of  two  Justices  that  the  pauper  has  no  settle- 
ment in  this  state,  made  pursuant  to  the  7th  section.     The 
rule  to  show  cause  must,  therefore,  be  discharged. 


Rule  discharged. 


Vol.  IV.  ID 
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Davis  against  Adams. 

A  plea  will  ASSUMPSIT  on  two  promissoiy  notes,  made  at  Alcxandriar 
not  be  Bot  a.  in  (he  district  of  Columbia.  The  defendant  bad  pleaded  tbe 
lout  merely  same  plea  as  be  had  done  in  tbe  cause  of  Whittimore  v.  Ad- 
^^  hi^  ^*^'  (^  Cowen's  Rep.  626.)  At  first,  tbe  plaintiff  demurred 
held  one,  pro-  and  the  defendant  joined  in  demurrer ;  but  on  seeing  the 
bildon  demJJl  report  of  the  first  case,  the  plaintiff  at  the  last  term,  by  S.  M. 
rer,  or  on  mo.  Hopkins,  his  counsel,  moved  to  set  aside  the  plea  as  frivo- 
ment^^"oS!  '^"8»  which  I  opposed  for  the  defendant,  and  the  motion  was 
9tante     vere.  denied  by  the  Court;  but  they  allowed  Hopkins  to  wilb- 

Nor  can  the  ^^aw  his  demurrer,  which  he  did ;  and  thereupon  the  plain- 
pUintiff  treat  tiff  treated  the  plea  as  a  nullity,  and  immediately  entered  a 
and  enter  a  ruleofcourse  for  judgment  of  nil  (licit  This  I  moved  to 
niie,dfcourw,  gg^  aside  as  irregular,  upon  an  affidavit  that  the  plea  was 
at  bj  ^fauit!  put  in  in  good  faith  ;  and  that  the  attorney  desired  to  retain 

by  1^/ rf^^*""  ^'  "P^°  ^'^®  ^^^^^^  ^^^^  ^  ^*®w  ^^^  ^^  ^^S^^  ^^^^S  a  writ  of 
The  defend,  crror,  wbich  motiou  was  opposed  by  Mr.  Hopkins,  but  gran- 

to^reuln  it^on  '®^  ^^^  ^^^^®  '  whercupon  the  plaintiff  treated  the  plea  as  a 
therecord.and  confcssiou  of  the  action  by  nildicit  and  entered  a  rule  for 
upon,'  with^a  ju^Igment  generally ;  and  that  the  clerk  assess  damages.  At 
Tiew  to  bring  the  present  term,  I  moved  to  set  aside  this  last  rule  for  ir- 
But    under  regularity,  which  was  opposed  by  Mr.  Hopkins. 

the  ipecial  cir. 

cumatanecs  of      Curia.     The  plaintiff  should  either  have  retained  his  de- 

the  case,    the  * 

court  alJowcxi  murrer,  and  gone  to  argument  upon  the  calendar,  or  con- 

^^th?robject  fussed  the  defendant's  plea,  taking  a  judgment,  to  be  levied 

coming  up  on  of  his  goods  and  chattels ;  or  have  taken  issue,  suffered  a 

rated^motion.  verdict   for  the   defendant,  and  then  moved  for  judgment 

to  enter  judg.  non  obstante  veredicto,  as  was  done  in  Whittimore  v.  Adams, 

a     demurrer  1*he  defendant  is  entitled  to  retain  his  plea  upon  the  record, 

and  joinder,     ^^j  y^^y^  jj  passed  upon  by  the  Court,  with  a  view  to  his  writ 

of  error.     The  rule  for  judgment  must  be  set  aside  with 

costs  ;  but  under  the  special  circumstances  of  this  case,  the 

plaintiff  may  enter  up  judgment  as  upon  the  demurrer,  and 

joinder  heretofore  interposed  in  the  cause. 

Rule  accordingly. 
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▼. 


Haybs  against  Batlet.  Rowiter. 


After  the  re-taxation  ordered,  ante,  p.  42,  in  this  cause,  ,  ^S?  *^* 
(hc  plaintiff's  attorney  re- taxed  his  costs ;  and  the  commis-  yen  in  the  su. 
sioner  allowed  the  plaintiff  a  counsel  fee  of  •3,75,  being  at  P'^^  ^.^^ 
the  Supreme  Court  rate,  on  opposing  the  motion  to  set  aside  carries  com. 
die  report  of  referees ;  though  the  costs  properly  allowa-  ^J2«  onlv,1[io 
ble  in  the  cause  were  Common  Pleas  costs  only.  This  the  "  ^^^  allowed 
plaintiff  claimed  on  the  authority  of  ilfco^^  et  aLy.  Phelps^  atthoBuprome 
(I  Cowen's  Rep.  170;)  contending  that  though  there  was  no  *^®"^  ™*«- 
counsel  fee  allowed  in  the  C.  P.,  yet  it  should  be  allowed  cannot  be  ai. 
liere ;  and  that  it  must  be  at  the  Supreme  Court  rate ;  as  J^'^^^J^^^^ 
none  was  established  in  the  C.  P.  foranytemee 

A  motion  was  now  again  made  for  a  re  taxation.  ^j^^^  bei^^ 

rate   fixed  for 

B.  FTAiVin^  for  the  motion,  the  terviceof 

counsel  in  the 
C    P 

D.  Beecher  ^  J,  A,  Spencer^  contra. 

Curia,  We  said  in  Alcott  et  ah  v.  Phelps^  that  the  plain- 
tiff might  charge  for  all  necessary  services,  on  a  recovery  of 
less  than  9250,  at  the  Common  Picas  rate,  and  we  allowed  a 
nisi  prius  record ;  but  there  is  no  rate  established  in  that 
Court  for  a  counsel  fee.  It  by  no  means  follows  from  this, 
that  the  plaintiff  is  entitled  to  its  allowance,  and  that  too,  at 
the  Supreme  Court  rale.  It  is  a  service  entirely  unknown 
to  the  Common  Pleas,  and  to  which  there  is  no  rate  in  that 
Court  applicable.     The  counsel  fee  must  be  stricken  out. 

Rule  accordingly. 


The  People  against  Rossiter,  gentleman,  one,  &c 

Judgment  was  obtained  against  the  defendant,  an  attorney   ^  diwharffa 
of  this  Court,  for  clerk's  fees  due  to  the  plaintiffs,  under  a  «nder  the  act 

to  abolish  im- 
prisonment for 
debt.  &c.  (sess.  42  eh.  101.)  does  not  extend  to  a  debt  due  the  people  of  this  state. 
Nor,  Memb,  does  any  insolvent  or  bankrupt  law,  unless  the  people  are  named  in  it. 
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ca.  sa,  upon  which  judgment  he  was  imprisoned,  after  he 
had  obtained  his  discharge  under  the  act  to  abolish  impris* 
onmcnt  for  debt  in  certain  cases.  (Sess.  42,  ch.  101.)  The 
assignment  was  executed  after  the  debt  arose  ;  and,  now,  on 
an  affidavit  shewing  these  facts, 

/.  iZ.  Lawrence  moved  that  he  be  discharged.  He  relied 
on  the  broad  and  unqualified  words  of  the  3d  section  ;  that 
the  debtor  shall  be  exempt  from  imprisonment,  for^  or  by 
reason  of  any  debt  or  debts,  due  at  the  time  of  making  the  as- 
signment, &c.  Here  is  no  exception,  he  said,  of  debts  due 
to  the  people  ;  and  none  should  be  implied. 

Takottf  (Attorney  General)  contra,  said  that  general  words 
would  not  bind  the  people.  They  are  not  named ;  and  the 
rule  as  to  them,  under  this  act,  is  the  same  which  prevails 
as  to  the  king,  under  the  English  bankrupt  laws.  He  is  not 
bound,  because  not  named. 

Curia.  The  motion  must  be  denied.  The  people  are 
not  bound  by  an  act  of  this  kind,  unless  they  are  named  in  it. 
The  rule  is  the  same  as  in  England.  The  king  is  not  bound 
by  a  bankrupt  law  unless  named(a) ;  and  the  people  are  the 
king  for  the  purposes  of  this  rule. 

Motion  denied. 

(a)  Anonymous,  1  Atk.  262.    Rex  y.  Pixley,  Bunb.  202.    This   question 
is  fully  examined  in  reference  to  the  statute  of  limitations  by  Mr.  Justice 
Story  in  U.  States  y.  Hoar,  (2  Mason's  Rep.  311.12,du:.)and  vid.  U,  States 
▼.  WiUon,  (8  Wheat.  253,)  that  a  state  insolvent  law  shall  not  bind  the  Uni. 
ted  States. 


AfUraeanse 
isat  issue,  and 
noticed  for  tri. 
al  three  times 
a  jud^  at 
ebambers  has 
BO  power  to 
allow  an  a- 
mendment  to 
the  plaintiff's 


Fuller  against  Roosevelt. 

After  this  cause  had  been  noticed  for  trial  a  third  time, 
and  pending  the  Circuit  for  which  it  was  last  noticed,  the 
plaintiff  discovered  that  it  was  necessary  for  him  to  amend 
his  bill  of  particulars  by  adding  new  items ;  and  on  an  affida- 
vit of  the  circumstances,  he  applied  to  the  Recorder  of  New- 
bill  of  particulars.    Thb  power  belongs  to  the  court,  exclusirely. 


a 
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York,  who  granted  him  leave  to  do  this,  on  paying  to  the 
defendant  his  costs  of  the  (then)  Circuit.  Upon  papers 
shewing  all  the  proceedings  before  the  Recorder. 

J.  /.  Rooseve&t  Jun.  moved  to  vacate  this  order  as  irregular. 
He  said  the  Recorder  had  not  power  to  grant  it.  This  could 
00I7  be  done  by  the  Court.  A  new  bill  of  particulars,  sub- 
stanlially  varying  the  ground  of  action,  should  be  subject  to 
the  same  rules  as  to  amending,  which  apply  to  the  introduc- 
tion of  a  new  count  in  the  declaration.  This  will  not  be  al- 
lowed after  two  terms  from  the  commencement  of  the  action. 
(Aubeer  v.  Btzrker,  1.  Wils.  149.)  Here  have  been  seven 
terms.  This  rule  is  approved  in  Sackett  v.  Thompson^  (2 
John.  Rep.  206,  207.)  The  amendment  was  granted  in 
Heneshoff  v.  Miller^  on  the  ground  that  a  new  cause  of  ac- 
tion was  not  introduced.  In  Jackson  y,  Murray  j  (1  Co  wen's 
Rep.  156,)  the  Court  refused  to  allow  the  addition  of  a  new 
demise,  on  the  ground  that  it  introduced  a  new  cause  of  ac- 
tion, as  to  which  the  statute  of  limitations  had  attached. 
At  any  rate,  as  the  amendment  introduced  new  items,  not 
embraced  in  the  first  bill,  it  should  not  have  been  granted, 
without  payment  of  all  the  costs  incurred  in  the  defence  after 
the  first  bill  was  delivered. 

S,  S.  Gardner,  contra.  This  Court  has  made  no  decision 
declaring  the  extent  of  the  power  which  a  Judge  at  Cham- 
.bers  has  over  bills  of  particulars.  In  The  King  v.  Wilkes, 
(4  Burr.  2527)  Ld.  Mansfield,  the  very  day  before  the  trial, 
amended  the  information.  Bills  of  particulars,  though  con- 
sidered a  part  of  the  pleadings,  are  not  construed  with  the 
same  strictness  ;  and  no  evil  can  result  from  giving  a  Judge 
at  chambers  power  over  them.  If  the  bill  be  not  sufficiently 
specific,  he  may  make  a  second  order  for  a  further  bill.  (1 
Cowen's  Rep.  574,  note.)  Why  not  then  grant  the  plaintiff 
an  order  to  amend  where  he  has  made  a  mistake  ?  At  any 
rate,  the  Court  will  now  permit  the  plaintiff  to  amend,  as 
the  facts  are  fully  before  them. 

Curia.     We  think  the  Recorder  did  not  possess  the  pow- 
er to  allow  this  amendment.    It  was  not  a  Chamber  power 
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AUiANT,     at  this  stage  of  the  cause ;  but  belonged  to  the  Court.     Tlic 
^^^  **^'    order  must  be  vacated ;  but  the  whole  case  being  now  bc- 
Tba  People    fore  US,  we  allow  the  amendment,  on  payment  of  the  costs 
a Z'       -  of  this  motion. 

rJajMlflMlll  OI 

ColombM.  Rule  accordingly. 


Ths  PsopLEf  ez  reL  Holuby,  against  The  Super visobs  of 

the  county  of  Columbia. 

A  ooDitalile  AiT  alternative  mandamus  had  been  issued,  and  served  upon 
acta3l"Ittr^  the  defendants,  commanding  them  to  audit  and  allow  the  ac- 
dingeoart,an.  count  of  Holley,  for  his  services  as  a  constable  in  attending 
(ULi^'^cf.  ^^  Court  of  Oyer  and  Terminer,  and  the  Court  of  Common 
37,) i> entitled  Pleas  and  General  Sessions  of  the  county  of  Columbia;  he 
hedon^actu.  having  been  duly  summoned  to  attend,  by  the  Sheriff,  and 
•lly  terve  as  having  attended  accordingly,  pursuant  to  the  act  of  the  5th 
^oagh*'thai  March,  1819,  (sess.  42,  ch.  27.) 

^•j«^J^^>ng  The  return  stated  that  Holley  was  an  acting  deputy  of  the 
mnve ;  and  it  Sherifi^  during  all  the  time  for  which  he  claimed  pay  as  con- 
u  noobp^oD  stable;  that  he  attended  as  a  deputy  not  as  constable ;  did 
him  hit  fees  not  carry  a  stafi^  or  perform  any  of  the  duties,  pertaining  to 
depa^^ sheriff  ^^^  office  of  a  constable.  Upon  this  ground  they  denied  him 
and   attended  fees  as  Constable. 

eoortassuoh. 

C  Bushell^  moved  for  a  peremptory  mandamus. 

T.  Bay^  contra. 

Curia*  It  is  enough  that  he  was  summoned,  and  attending 
ready  to  perform  his  duty  as  constable,  if  called  on.  The 
statute  is  peremptory  that  he  shall  have  one  dollar  and  25 
cents. a  day  for  traml  and  attendance. 

Rule  for  peremptory  mandamus. 

Note.  A  similar  rule  was  made,  on  similar  grounds,  in  the 
cause  of  The  People^  ex  reL  Waterman^  against  the  same  cfe- 
fendants. 
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Warner  against  Shafer. 

On  certiorari  to  a  Justice's  Court.     There  was  a  demur-     The   tttor- 

rer  to  the  assignment  of  errors,  and  judgment  for  the  defend-  "®y   ^'^\    *}»• 
...         ,  ,  .     .  ,,         ,  P*rty  who  de- 

ant  ;  and  m  taxing  the  costs  the  commissioner  allowed  not  man  is  not  en. 

only  a  draft  of  the  demurrer  book,  but  a  copy  for  the  defend-  ^^  ^  ™*^? 

ant's  attorney.    On  this  ground  among  others,  charge  a  copy 

of  the  demur- 

H.  Hamilton^  for  the  plaintiff,  moved  for  a  re-taxation.        jSmwlf.      ^ 
T.  Lawyer^  contra. 

Curia.  Here  arc  both  a  draft  of  the  demurrer  book,  and 
a  copy  for  the  defendant's  attorney  charged  and  allowed ;  or 
in  other  words,  two  copies  for  himself.  This  was  unneces- 
sary. The  draft  would  have  answered  him  every  useful 
purpose.  The  charge  for  the  copy  is  wrong  and  should  be 
deducted. 

Rule  accordingly. 


Jackson  against  Peer. 


Trespass  for  the  mesne  profits  of  land  recovered  in  an  Where  the 
action  of  ejectment,  brought  by  Jackson,  as  nominal  plain-  '^^^  woftu 
tiff,  on  the  demise  ofM.  S.  &  J.  A.  Freeman,  against  the  de-  ia  brought  in 
fendant.  The  present  action  was  also  in  the  name  of  Jack-  J^  "i^^u,^ 
son,  the  nominal  plaintiff  in  the  ejectment.  plaintiff  in  e- 

jeetment,   the 

/.  Houghton^  for  the  defendant,  nK)ved  that  all  proceedings  ^l^^oeedinge  ^ 
on  the  part  of  the  plaintiflfbe  stayed  until  security  should  be  <»  hit  part, 
given  for  answering  the  defendant's  costs,  and  cited  Run.  on  for  cMti'te 
Ej.  439,  and  Frary  v.  Dakin,  (8  John.  Rep.  853.)  ^•^• 

A.  Dixon,  contra. 

Curia.    It  seems,  by  Runnington,  439,  to  be  the  practice 
of  the  English  Courts  to  require  security  for  costs,  where 
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§ 

AJUBANY,     the  suit  for  mesne  profits  is  brought  in  the  name  of  the  no- 
Tab.  1825.     niinal  plaintiff'.     We  grant  the  rule  as  moved  for. 

Motion  granted. 


Ormuiu  and 
€hrmrdu9  are 
difbront 


So  are 


Mann  against  Gerardus  Q.  Carlby,  sued  by  the  name  of 
Grautis  Q.  Carle y,  impleaded  with  Walton  and  De 
Groff. 

Chapin  against  Gerardus  Q.  Carley^  who  is  sued  by  the 
name  of  Quartvs  Q.  Carlby,  impleaded  with  De  Gropf, 
Walton  and  Meach. 

The  capiat  ad  respondendum  in  the  first  cause,  returnable 
at  the  last  October  term,  was  issued  against  Carley,  by  the 
mrtttuM  and  '^^"^  ^^  Grautius  Q.  Carley ;  whereas  his  real  name  was  Ger- 
Otrmrdu§.  ardus  Q.  Carley.  The  capias  contained  no  ac  eliam^  and  was 
^defo^t,  g^j^gj  Q^  Carley  and  Walton.  Carley's  attorney  gave  notice 
wrong  name,  of  retainer,  entitled,  "  Gerardus  Q.  Carley,  who  is  sued  hy 
mwaomer  in  ^  name  of  Ghrantis  Q.  Carley,  impleaded,  ifC.  ads.  John  M. 
alMtoment,  af.  JIfann."  A  declaration,  endorsed  de  bene  esse,  was  delivered  to 
peared  and  the  agent  of  the  defendant's  attorney  on  the  Idth  day  of  De- 
SIm>f  "^  cember  last.  The  declaration  was  against  the  defendant  by 
cially.  his  right  name,  stating  that  he  was  sued  by  the  name  of  Grau- 

i^m^e  mo!  ^*s  Q.  Carley.  The  notice  of  this  motion  was  served  on  the 
Ted  before  ap.  20th  December  last,  with  an  order  lo  stay  proceedings,  &c. 
oowtMi'aride      At  an  early  day  in  the  present  term, 

tbe  e«jnfl#  and 

■J^^2??*  -^'  ^'  P^ig^  for  Carley,  moved  to  set  aside  the  capias  and 

^rhira^Uu  all  subsequent  proceedings,  on  the  part  of  tt)p  plaintiff*,  in  the 
'^rttheyie-  ^^t  cause,  for  irregularity. 

ftuedtodothis  He  said,  it  is  now  well  established,  that  proceedings  in  a 
where  tbe  de.  <^&use  will  bc  set  aside  for  a  misnomer  of  the  defendant, 
ftndutt  had  where  the  application  is  made  before  the  time  for  pleading  in 
tbol^h  epe.  abatement  has  expired.  {Smith  v.  Innes,  4  M.  &  S.  360. 
^^•j     .u      Wilkes  v.  Larek,  2  Taunt.  399.  Greenslade  v.  Rotheroe,  2  New 

And      they 
will  not  here- 

after  do  it  in  an^  caee ;  havin|f  adopted  a  general  rule,  that,  hereafter,  the  misnomer  of  the 
defendant  ihall  in  all  caaei  be  pleaded  in  abatement. 

There  are  only  three  ways  n>r  the  defendant  to  appear  in  a  cause,  vix.  by  putting  in  special 
bail,  filing  common  bail,  or  causing  his  appearance  to  be  entered.  Giving  notice  of  retainer 
is  not  an  appearance. 
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Rep.  or  5  B.  &  P.  132.    Doo  v.  BtUcher,  3  T.  R.  611.  Cor-     auaity, 

but  ▼.  Botef,  id.  660.    DeUmoy  y.  Cannon,  10  East  828. 

Dnn^  V.  Dickenson,  1 1  East  225.     1  Dunl.  Pr.  236.)     The 

case  of  Smith  ▼.  Innes,  (4  M.  &  S.  360)  was  distinguished,  by 

the  Court,  from  Binfield  v.  Maxwell,  (15  East  159,)  upon  the 

ground  that  the  motion  was  not  made  in  the  last  case,  till 

after  the  time  for  pleading  in  abatement  had  expired.    Smith 

▼.  Patten,  (6  Taunt  115,)   and   Oakley  q.  U  ▼.  Oiles,  (8 

East.  167)  are  distinguishable  for  the  same  reason.    In  De* 

lanay  ▼.  C€ntnon,  (10  East.  328,)  the  same  distinction  was 

made.    Murray  v.  Hubbart,  ( 1  B.  &  P.  645)  is  not  against 

the  motion,  as  there  the  defendant  appeared,  by  putting  in 

bail  in  his  right  name,  without  stating  that  he  was  sued  by 

the  name  mentioned  in  the  writ. 

That  a  misnomer  may  be  pleaded  in  abatement,  is  well 
settled.  {Oakley,  q.  t.  ▼.  GUes,  3  East.  167.  1.  Chit  PI.  250. 
Bac.  Abr.  Misnomer,  (F.)  Eichom  v.  Le^maitre,  2  Wils.  867. 
ShadgeU  v.  Clipson,  8  East  328.  Cole  v.  Hindeon,  6  T.  R. 
284.  Holdipp  v.  Otway,  cited  by  Lawrence,  J.  in  Black- 
well  y.  Fleming,  7  T.  R.  443,  note  (a.)  SknUh  ▼.  Patten,  6 
Taunt  115.  Binfield  ▼.  Maxwell,  15  East  150.  Smith  r. 
Innes,  4  M.  &;  S.  360.  Dekmoy  v.  Cannon,  10  East  82§. 
Jones  y.  MacqiUlan,  5  T.  R.  195.  1  Dunl.  Pr.  486.  2  Chit 
PI.  458.  462,  4.  6.)  And  whenever  a  misnomer  can  be 
pleaded  in  abatement,  a  motion  may  now  be  made  to  set 
aside  the  proceedings  for  irregularity.  Smith  v.  Innes,  4 
M.  &  S.  860-1.) 

Tliere  is  clearly  a  misnomer  in  this  case.  Gerardus  and 
Grautis  are  different  names.  Shakepear  and  Shakspeare, 
{The  King  v.  Shakspeare,  10  East  88 ;)  Agnes  and  Anne,  (2 
Roll.  Abr.  135 ;)  Richard  James,  and  James  Richard,  {Jones 
V.  MacquUan,  5  T.  R.  195;)  Ralph  and  Randall,  Ran- 
dulphus  and  Randalphus,  (Bac.  Abr.  Misnomer,  (A.)  have 
been  holden  different  names.  See  also  1  Chit.  Plead.  440. 
The  law  notices  only  one  christian  name.  A  middle  letter 
is  no  part  of  tlie  name.  {F^ankUn  v.  Tattmaifge,  5  John. 
Rep.  84.) 

Vol.  IV.  20 
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AUAHY,        The  notice  of  retainer,  served  on  the  plaintiffs  attorney, 

^JJ:J^-    by  the  attorney  for  Carley,  did  not  cure  the  defect  in  the 

Mftan       process.    The  notice  was  drawn  in  such  a  manner  as  to  re- 

0^        serve  the  right  of  taking  advantage  of  the  misnomer.  (Tidd's 

Ft.  682,  note  (t).  1  DonL  Pn  175.  id.  887-6,) 

The  writ  being  unbailable,  is  no  reason  why  Carley  should 
not  be  allowed  to  take  advantage  of  th6  misnomer.  He  is 
not  considered  in  Court  It  is  the  same  as  if  he  had  not 
•been  sued  at  all;  (GreensladeY.  RaOurott  5  B.  dc  P.  132, 
per  Mansfield,  C.  J.)  and  the  plaintiff  has  no  right  to  have 
an  appearance  entered,  or  oomroon  bail  filed  in  the  right 
name,  and  then  to  declare  in  that  name.  {Doo  v.  Butcherf  3  T. 
R.611.  Delanoyv.  Cannon.  10  East  328.  Dring  v.  IKcken- 
son,  1 1  East  225.  Corbett  v.  Bates  H  aL  3  T.R.  660.)  The 
Case  d  Symmers  v.  Wasant  (1  B.  &  P.  105)  waft  overruled  in 
Dehnoy  v.  Cannon,  (10  East  328)  ;  and  the  poeitions  laid 
down  in  Chitty^s  Pleadings,  250-1  and  440,  as  to  the  man- 
ner of  evading  the  effect  of  a  misnomer,  will  be  found  not 
fidly  sustained  by  the  decisione  which  he  cites.  In  Smith 
V.  /lilies,  (4  M.  &  S.  360)  the  misnomer  was  James  instead 
of  John ;  and  Innes  had  signed  the  bail  bond  with  the  initials 
of  his  christian  name,  thus,  J.  Inneft ;  yet  this  was  held  no  ob- 
jection to  the  motion. 

A  notice  of  retainer  is  not  an  appearance.  An  appear- 
ance is  only  by  putting  in  special  bail,  filing  common  bail,  or 
having  an  appearance  entered.  (1  Dunl.  Pr.  300,  301.  6 
Rule  of  April  Term,  1706.  1  Dunl.  Pr.  163, 4»  5.  J%  Wan- 
delaer  v.  Coomer  and  Doe,  6  John.  Rep.  328.  Redmond  v. 
RuMMoU,  12  id.  154.) 

J.  PlaU,  contra,  said  that  in  truth,  here  was  no  misuomer. 
The  only  distinction  of  sounds  arose  (rom  the  difference  be- 
tween the  Yankee  and  Dutch  pronunciation.  The  former 
gives  the  name  Grautius,  the  latter  Gerardus,  which  would 
enable  us  to  renly  to  a  plea  in  abatement,  that  the  defendant 
is  known  as  well  by  the  name  we  have  called  him,  as  the  one 
which  he  cliaims.  That  would  be  a  conclusive  answer  to  a 
plea,  and  should  be  equally  so  to  a  motioo.  (Peirie  v.  Wood- 
worth,  3  Caines'  Rep.  219.     This  is  one  of  the  corruptions 
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\^hich  have  arisen  from  the  miffration  and  settlement  of  our    albaiiy, 
eastern  brethren,  among  the  descendants  of  Holland,  whose  *^' 

iiathers  founded  the  state^  and  whose  pride  it  would  have 
been  to  have  secured  the  original  pronunciation,  to  their  re-  cariW- 
motest  posterity.  But  the  gentleman  has  mistaken  the  rem- 
edy. If  we  are  not  permitted  to  avail  ourselves  of  this  cor- 
ruption of  sound ;  if  the  ancient  pronunciation  is  to  be  pro- 
tected by  our  courts  of  justice ;  and  our  citizens  punished 
for  departiogfrom  it,  this  will  only  be  done  where  the  abuse 
has  been  accompanied  with  greater  violence  than  was  prac- 
liocd  in  this  instance.  Here  has  been  no  arrest  with  a  view 
to  imprison,  or  hold  to  bail.  The  process  was  unbailable, 
and  the  defendant  endorsed  his  appearance.  The  cases  of 
(he  gentleman  will  not  any  of  them  be  found  to  apply  tosuQh 
a  case.  If  the  defendant  be  held  to  bail,  then,  say  the  cases, 
he  nuiy,  before  the  time  for  pleading  in  abatement  has  expir- 
ed, move  to  be  dischaiged  on  common  bail ;  (1  Dunl.  Pr,286) 
or  a  Judge  at  his  chambers  will  discharge  hi^i  on  the  same 
terms.  This  is  the  meaning  and  spirit  of  the  cases. cited. 
Here,  nothing  more  than  common  bail  was  ever  exacted ;  the 
mere  entry  of  an  appearance.  In  such  a  case,  the  Court 
should  put  this  Grerardus,  or  Grautis  to  his  plea  in  abatement. 
(3  Chit.  PI.  404.  Oakley  v.  Giles,  3  East,  168.) 

CiiT.  adv.  vuli. 

The  facts  in  the  second  cause  was  the  same  as  in  the  first, 
except  that  the  capias  was  bailable,  and  Carley  had  put  in 
special  bail,  the  bail  piece  beginning  thus  :— — ss.  '•Ge- 
rardus  Q.  Carley,  sued  by  the  name  of  Quartus  Q.  Carley, 
impleaded,  &c.''  A  special  notice  of  bail  was  given.  After 
the  argument,  but  before  the  decision  of  the  motion,  in  the 
first  cause, 

A.  C.  Patget  for  Carley,  also  moved  to  s^  aside  the  capias 
and  all  subsequent  proceedings  in  the  second  cause.  He 
urged  the  same  arguments  as  before,  and  cited  the  same  au- 
thorities. 


/.  Edwards,  4*  W.  Hvbbett,  contra. 
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Mb!"  1085        ^^'  Edwards  read  an  affidavit  of  the  plaintiff's  attorney, 
that  the  misnomer  was  by  mistake ;  and  that  he  had  made 


out,  and  filed  an  original  bill,  and  a  praeipe  for  a  latitai^  in 
r^Atf.  both  of  which  the  parties  were  described  by  their  right  names. 
The  counsel  then  argued,  that  a  misnomer  should  not  be 
treated  as  an  irregularity.  They  did  not  find  that  a  similar 
case  had  ever  been  before  this  Court.  It  is  said  in  1  Dun- 
lap's  Practice,  236,  that  proceedings  will  be  set  aside,  where 
the  defendant  is  sued  by  a  wrong  name,  if  application  be 
made  before  the  time  for  pleading  in  abatement  has  expired. 
The  book  does  not  say  that  this  will  be  so,  whether  bail  has 
been  put  in  or  not ;  but  by  referring  to  the  cases  cited,  they 
will  be  found  to  be  those  in  which  bail  had  not  been  entered 
by  the  defendant.  We  admit  there  are  several  cases  of  the 
kind»  where  the  Court  of  King's  Bench  have  set  aside  pro- 
ceedings, the  plaintiff  having  declared  against  the  defendant 
by  his  right  name,  as  sued  by  a  wrong  name,  first  filing  com- 
mon bail  for  the  defendant  by  his  right  name ;  but  we  do  not 
find  any  case  where  the  defendant  had  entered  special  bail 
by  his  right  name,  although  stating  that  he  was  sued  by  an- 
other name,  in  which  proceedings  have  been  set  aside.  In 
Bif^kUv.  Maxwell,  (15  East,  168,)  whefe  the  defendant 
apjdied  after  the  time  for  pleading  in  abatement  had  expired, 
the  motion  was  denied ;  and  one  reason  assigned  by  the 
Court  was,  that  there  was  no  doubt  that  the  defendant  was 
the  person  really  intended  to  be  sued.  That  reason  applies 
to  this  case. 

But  the  Court  of  Common  Pleas  in  England  have  adopt- 
ed a  rule  different  frem  the  King's  Bench,  in  relation  to  mis- 
nomer. In  Symners  v.  Wason,  (1  B.  &  P.  105)  a  case  pre- 
cisely similar  to  this  in  every  feature,  that  Court  refused  ei- 
ther to  set  aside  the  proceedings,  or  to  discharge  the  bail.  If 
this  Court  have  not  already  settled  a  practice  for  them- 
selves, that  of  the  Common  Pleas  will  best  promote  justice* 
and  be  found  nearer  in  conformity  with  the  principles  of  our 
own  practice.  The  defendant,  through  mistake,  is  arrested 
by  a  wrong  name ;  he  appears  and  puts  in  bail  by  his  right 
name,  statiog  that  he  had  been  arrested  by  a  wrong  name ; 
there  being  no  doubt  that  be  was  the  person  really  intended ; 
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the  plaintiff  declares  against  him  by  his  right  name,  stating 
that  he  had  been  arrested  by  the  wrong  one ;  the  defendant 
is  regularly  in  Court ;  the  declaration  is  against  him.  What 
is  the  substantiaJ  injury  complained  of  T  We  can  see  none. 
By  putting  in  bail^  he  has,  at  any  rate,  removed  all  diffi- 
culty. Li  Murray  v.  Hubbart^  (1  B.  &  P.  645,)  the  defend- 
ant was  arrested  by  the  name  of  Francis,  and  appeared  and 
put  in  bail  by  the  name  of  Samuel ;  the  plaintiff  declared 
thus :  **  Samuel  Hubbart,  arrested  by  the  name  of  Francis 
Hubbart,  was  attached  to  answer  George  Murray,  &c.  ;**  the 
defendant  pleaded  the  misnomer  in  abatement ;  but  the  plain- 
tiff treated  the  plea  as  a  nullity,  and  signed  judgment.  The 
Court  refused  to  set  aside  the  judgment,  and  said,  ^The 
case,  therefore,  comes  to  this,  that  so  long  as  it  is  the  prac- 
tice of  the  Court  to  issue  the  mesne  process  first,  and  to  al- 
low an  original  to  be  sued  out  afterwards,  if  necessary  to 
substantiate  the  proceedings,  no  advantage  can  be  taken,  af- 
ter appearance,  of  a  misnomer  in  the  mesne  process.' 

I(  then,  the  proceedings  cannot  be  sustained  as  regular, 
they  may  be  amended.  That  this  would  be  so  in  the  Com- 
mon Pleas,  appears  by  the  case  last  cited.  Amendments  are 
allowed,  not  only  in  civil,  but  even  in  criminal  cases,  where 
there  is  any  thing  to  amend  by.  In  this  case,  an  original  bill 
has  been  filed  against  the  defendant,  by  his  right  name. 
The  capias  presupposes  this  to  have  been  done  ;  and  after 
judgment,  and  a  writ  of  error  brought,  the  party  may  file 
an  original  bill,  nunc  pro  tunc,  as  of  course.  (1  Dunl.  Pr.  112, 
113,  and  the  cases  there  cited.)  The  plaintiff  may  now 
amend  his  capias  and  declaration,  if  necessary,  by  the  original 
on  file.  In  Mestaer^  q.  L  v.  Hertz,  (3  M.  &  S.  450,)  it 
was  decided  that  the  appearance  of  the  defendant,  in  the 
same  manner  as  here,  was  of  itself,  sufficient  for  the  plain- 
tiff to  amend  his  capias  and  declaration  by.  In  the  case  at 
bar,  there  is  no  necessity  of  amending  the  declaration.  It  is 
against  tlie  defendant  by  his  right  name ;  by  the  name  in 
which  the  suit  was  commenced,  and  the  name  in  which  he 
has  put  in  bail.  Indeed,  we  may  ask  what  occasion  then 
to  amend  the  capias,  which  was  only  the  means  of  bringing 
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ALBiMYt     him  into  Court  ?    If,  however,  an  amendment  of  either  capi' 

F«k  1835.    ^g  Qf  declaration,  or  both,  is  deemed  necessary,  we  have 

Mua       enough  to  amend  by.     The  principle  originally  advanced  by 

▼•         Ld.  Hardwickc,  and  which  runs  through  all  the  subsequent 

^'      cases,  is  that  "  an  amendment  shall  or  shall  not  be  made,  as 

shall  best  tend  to  the  furtherance  of  justice." 

If  the  original  bill,  in  this  Court,  is  to  be  considered  the 
same  as  the  original  writ,  in  England,  as  to  the  subsequent 
proceedings,  then  the  case  cited,  of  Murray  v,  HubbarU 
shows  that  we  have  been  regular,  and  that  no  amendment  is 
necessary. 

Paige^  in  reply,  said  the  defendant's  appearance  had  not 
cared  the  mistake  in  the  writ ;  for  he  has  appeared  in  the 
manner  required,  in  order  to  reserve  the  right  of  taking  ad- 
vantage of  the  misnomer.  (Tidd*s  Pr.  582,  note  1,  2  Amer. 
ed.)  Simply  putting  in  bail,  either  in  the  right  or  the  wrong 
name,  would  estop  the  defendant  from  pleading  the  misno- 
mer in  abatement.  To  preserve  this  right,  he  must  appear 
specially,  as  was  done  in  this  instance,  (id.  1  Dunl.  Pr.  175, 
237,  238,  and  the  cases  there  cited.)  That  this  appearance 
does  not  cure  the  mistake,  is  farther  proved,  by  the  fact,  that 
no  plea  in  abatement  was  ever  interposed,  without  such  an 
appearance,  or,  what  is  equivalent,  the  filing  common  bail, 
or  entering  an  appearance  in  the  same  special  form,  (1  Chit. 
Plead.  412.  1  Dunl.  Pr.  376.  Venn  v.  Calvert,  4  T.  K. 
578.  Attaire  v.  Ouland,  2  John.  Cas.  53,  56.)  The  de- 
fendant must  always  appear  before  he  can  plead,  either  in 
abatement  or  in  bar.  A  plea  before  appearance  is  a  nullity, 
(id.  ibid.)  What  further  confirms  this  position  is,  that  a 
plea  in  abatement  for  a  misnomer  may  be  put  in  by  attor- 
ney. (1  Chit.  Plead.  412.  1  Chit.  Plead.  413.  2  id.  416. 
Tidd,  Pr.  582-3.)  If,  then,  the  appearance  does  not  estop 
the  defendant,  to  plead  in  abatement,  it  does  not  prevent 
him  from  having  the  proceedings  set  aside  on  motion ;  for 
the  latter  proceeding  can  be  adopted  whenever  a  plea  in 
abatement  would  be  proper.  In  Smith  v.  Innes^  (4  M.  &  S. 
360)  it  is  evident  that  the  defendant  must  have  appeared,  or 
the  notice  of  declaration  would  not  have  been  served  on  him. 
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And  see  what  Blossei  says  arguendo^  in  Rex,  v.  The  Sheriff  of    ALBAinr» 
Suffolk,  (4  Taunt.  819.)  The  plaintiff  has  no  right  to  declare    ^^  ^"*- 
as  he  has  done  here,  except  where  the  defendant  appears, 
generally,  by  his  right  name.    {Doo  v.  Butcher^  3  T.  R.  611.      ciitr. 
Murray  v.  HubbarU  6  B.  &  P.  645.)     Whenever  he  appears 
specially,  as  Cariey  has  done,  it  is  notice  to  the  plaintiff  that 
he  intends  to  take  advantage  of  the  misnomer.     (4  Taunt. 
819,  Bhsset^  arguendo. 

Both  causes  were  continued  under  advertisement,  till  the 
other  non-enumerated  business  of  the  term  was  mostly  dis« 
posed  of;  when, 

WooDwoRTH,  J.  delivered  the  opinion  of  the  Court.  Af- 
ter stating  both  cases,  and  wherein  they  differed,  he  said  the 
motions  under  consideration  were  novel ;  he  believed  with- 
out precedent  in  this  Court ;  and  not  of  very  ancient  date  in 
the  English  Courts.  There  had  however,  within  a  few 
years,  been  several  cases  of  the  kind,  both  in  the  Kiog's  Bench 
and  the  Common  Pleas,  to  which  the  Court  had  been  refer- 
red, at  the  bar.  He  should  not  now  advert  to  them  particu- 
larly. The  Court  had  examined  them  with  a  good  deal  of  caie; 
and,  for  himself,  he  confessed,  that  he  had  bestowed  more 
labor,  and  had  found  more  perplexity  in  coming  to  a  result, 
satisfactory  to  his  own  mind,  upon  these  molions»  than  he  had 
experienced  in  all  the  other  non-enumerated  business  of  the 
term ;  extensive,  important  and  complicated  as  it  had  been. 

The  cases,  in  which  motions  to  set  aside  proceedings  for  a 
misnomer  of  the  defendant  will  be  entertained,  are  different 
in  the  different  Courts  of  King's  Bench  and  Common  Pleas  $ 
and  they  have  not  always  been  exactly  uniform  even  in  the 
same  Court  But,  in  general,  they  agree,  that  where  the 
defendant  moves  to  set  aside  the  proceedings,  before  appear- 
ance, he  is  entitled  to  relief  in  that  form ;  and  we  dispose 
of  these  motions  according  to  that  test.  The  usual  course 
is,  to  plead  the  misnomer  in  abatement.  Without  saying 
whether  this  would  be  a  more  beneficial  course  to  the  de- 
fendant, it  is,  at  any  rate,  the  fairer  one ;  and  we  are  not 
disposed  to  countenance  the  present  form  of  proceeding, 
by  doing  more  than  we  feel  ourselves  bound  to  do,  by  the  au- 
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ALBANY,     thorilics.     These  are  uniform  in  declaring,  that  where  the 
Fob.  1895.    defendant  movesi  before  he  has  appeared  Jn  any  manner, 
IfmiQ       the  practice  is  to  set  aside  the  capias,  and  the  subsequent 
^-  proceedings  of  the  plaintiff,  for  irregularity.     That  the  de- 

fendant is  misnaired  has  not  been  denied.  If  the  fact  had 
been  contradicted,  or  perhaps,  if  it  had  been  shewn  that  de- 
fendant was  generally  known  as  well  by  the  name  of  6rau- 
tis  as  Grerardus,  of  course  we  should  not  interfere.  In  truth, 
these  names  are  different.  They  cannot  be  considered  the 
same,  within  any  of  the  authorities.  We  do  not  think  the 
cases  warrant  the  distinction,  contended  for  by  the  counsel 
for  the  plaintiff  in  the  first  cause,  between  process  bailable 
and  process  unbailable. 

Then,  has  the  defendant  appeared  at  the  suit  of  Mann,  in 
any  way  ?  We  think  not ;  a  mere  notice  of  retainer  is  not 
an  appearance.  This  can  only  be  by-putting  in  special  bail, 
filing  common  bail,  or  by  causing  an  appearance  to  be  enter- 
ed. No  other  mode  of  appearance  is  known  in  our  practice. 
In  the  cause  at  the  suit  of  Munn,  therefore,  we  grant  the  mo- 
tion. 

The  cause  at  the  suit  of  Chapin  stands  on  a  different  ground. 
The  defendant  was  sued  by  the  name  of  Quartus ;  a  clear 
misnomer;  but  he  appeared.  True,  his  appearance  was 
special.  The  capias  issued  with  an  ac  etiam  against  Quar- 
tus ;  the  defendant  appeared  by  a  bail  piece  in  this  form ; 
'<  Gerardus  Q.  Carley,  sued  by  the  name  of  Quartus  Q.  Car- 
ley,  is  delivered  on  bail,  ^c."  and  a  corresponding  special 
notice  of  bail  was  given  by  the  defendant's  attorney.  This 
was  a  good  appearance  in  the  action.  It  was  available  to 
the  plaintiff,  and  entitled  him  to  declare.  Had  the  defend- 
ant appeared  without  reciting  in  the  bail  piece  and  notice 
the  misnomer,  he  would  even  have  been  estopped  to  plead  it 
in  abatement.  But  this  special  form  is  given  in  the  books, 
and  has  the  effect  of  saving  to  the  defendant,  not  his  motion 
to  set  aside  the  proceedings,  but  his  plea  in  abatement ;  to 
which  he  may  yet  resort.  In  these  cases  of  special  appear- 
ance, the  plaintiff  declares  by  the  right  name,  of  which  he 
has  notice  from  the  defendant,  and  thus  drives  him  to  his 
plea  in  abatement.  After  the  defendant  has  appeared,  in 
any  form,  we  will  not  entertain  a  motion.    The  motion  is 
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accordingly  denied  in  the  last  case :  but  the  defendant  may    ^'^^^ 
plead  the  misnomer  in  abatement,  if  he  choose.  ^L^v^^^' 

It  ifl  not  improbable  that  we  may,  on  fiirther  reflection,  Anonymoas. 
adopt  some  general  rule  of  practice,  denying  these  summary 
applications,  in  cases  of  misnomer  which  may  hereafter  arise ; 
but  whatever  reluctance  we  may  feel  to  granting  the  motion 
in  either  of  these  cases,  it  would  be  improper  to  adopt  any 
such  rule,  and  apply  it  to  them.  The  motion  is  granted  in 
the  first,  but  denied  in  the  second  cause. 

Rules  accordingly. 


NoTB.  The  following  general  rule  was  afterwards  adopt* 
ed  by  the  Court: 

February  Term,  1835. 

Ordsubd,  that,  in  fiiture,  the  Court  will  not  entertain  a. 
motion  to  set  aside  the  process  or  proceedings  in  a  cause,  oo 
the  ground  of  a  misnomer  of  the  party  arrested ;  but  will 
leave  him  to  his  remedy^  of  a  plea  in  abatement. 


AjlOIITXOiT^ 


March  16, 1826.    J.  L.  Vdilb  (the  bar  having  finished  ^^^^^^ 
their  non-enumerated  business  of  the  term,  which  was  to  be  pMmmtte 


moved  pursuant  to  notice)  moved  for  the  costs  of  prepara- 
tion and  attendance  to  oppose  a  motion  to  bring  on  an  aigu*  rinoiioa'^ 
ment  as  upon  a  frivolous  demurrer,  which  had  been  noticed^  ^^[JJ^^  frfT 
but  not  made.  oKooi.  moiSotti 

hoi  BOtflM 

Soofdl 

Curia.  We  cannot  allow  you  costs.  The  motion  noticed  is  ^'^^S'^^ 
an  enumerated  one,  a  case  in  which  we  never  give  costs  of 
attending  to  oppose.    We  do  this  in  non-enumerated  mo- 
tions alone,  iniiere  only  one  side  has  a  right  to  notice  thenu 

Motiba  denied. 
Vol.  IV.  21 
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AUIANY, 

Fab.  1825. 


V. 


^^^^'  Ross  against  Luther,  Sherilfof  Clinton. 

The  iBBuiog  Dkbt  for  the  escape  of  Wait,  a  prisoner  on  ca.  sa.  from 
^l^nii-*^^  the  gaol  limits  of  Clinton  county,  tried  at  the  Clinton  Circuit 
ment  of  the  j|jy  4th,  1823,  before  WalwoHtHjC.  J.  The  main  question, 

Where  the  arising  upon  the  case,  related  to  the  time  hi  which  this  suit 
plaintiff'!  at-  ghouid  be  deemed  to  have  been  commenced.    The  ca.  sa. 

tomey  deliTer- 

ed  acapiM  ad  was  also  wrongly  tested  in  the  name  offend,  Ch.  J.  The  time 
u>*9a!wnioT  ^^  commencing  the  suit  depended  on  the  testimony  of  St. 
meflMnger,  John.  B.  L.  Skinner,  who  testified  that  on  the  7th  February, 
ui^s  ^uTdeU-  1®20,  at  half  past  9  P.  M.  according  to  the  Coroner^s  watch, 
T6r  it  to  the  he  delivered  the  capias  ad  respondendtan  to  him,  the  Cor- 
Mc^uaning  oner)  and  immediately  proceeded  rapidly  in  a  cutter  the 
thatapnaoner  distance  of  3  1-2  milcs  from  the  limits,  to  t  tavern,  where 

waa    off    the  _  - 

>1  Ubertiea ;  be  lOOnd  Wait. 

wnt  WM  ^t  ^^  defendant's  counsel  then  insisted,  that  the  making  out 
iMoed.andthe  the  ccgpios  od  resptmdendum  was  the  commencement  of  the 
■^  IS^!!^!*  suit ;  and  offered  to  shew  that  it  had  been  made  out  some 

not   coDimen-  ' 

oed,  on  the  a-  time  before  its  delivery  to  the  Coroner ;  but  the  Judge  deci- 
wnffer^^  dSer^  ^^^  ^^^^  neither  the  making  out  of  the  writ ;  nor  its  actual 
mining  to  de-  delivery  to  the  Coroner,  was  the  commencement  of  the  suit ; 
dingly,  and  but  that  the  suit  was  commenced  when  the  writ  was  actually 
JjN[  ^  j^ut  In  motion  for  the  Coroner,  with  a  certain  and  determined 
coroner,  but  intention  of  delivering  it  to  him  to  be  served, 
oriytytheac  Sfcinner  then  further  testified  that  he  was  a  clerk  in  the  of- 
dt  the  writ  to  fice  of  the  plaintiff's  attorney  ;  and  that  the  writ  had  been 
AwrH^Jl^g^  filled  up  some  time  before  ;  and  left  with  him  to  be  issued, 
hrteited  aaM  when  it  could  be  ascertainnd  that  Wait  was  off  the  limits ; 
Sto  eh^rtiee,  ^^^  some  time  in  the  fore  part  of  the  evening,  when  the 
ii  amendaiiie;  ^rocess  Was  delivered,  he  took  it,  and  went  out  of  the  office 
miatake  ia  in  a  with  ftu  intention  of  delivering  it  to  the  Coroner,  if  he  could 
St' riff  *"  not  "^  satisfied  that  Wait  was  out,  but  not  otherwijse :  that  about 
object  it  in  an  9  o*clock  P.  M.  he  ascertained  to  his  satisfaction,  that  Wait 
^^  ^•^  *"  had  escaped  from  the  limits,  made  up  his  mind  to  deliver  the 
process,  and  went  in  pursuit  of  the  Coroner  for  the  pur- 
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foae.    Witnessei  w«ie  tbea  called  by  both  partiet ,  to  the 
tioie  wbeQ  Wait  was  off  the  limits. 

r 

The  Judge  charged  the  jury,  that  the  suit  must  be  consido 
«red  as  commenced  when  Skinner  started  to  deliver  the  writ 
to  the  Ck>roner,  after  he  had  determined  absolutely  to  deliv*' 
er  it ;  and  not  when  he  first  took  it  from  the  office^  his  intea- 
tioo  not  then  being  fixed ;  and  he  left  it  to  the  jury  to  say 
from  all  the  evidence,  whether  Wait  was  off  the  limits,  when 
such  absolute  determination  was  formed,  and  Skinner  started 
to  deliver  the  writ ;  directing  them  that,  if  they  found  this  in 
the  affirmative^  they  should  render  a  verdict  for  the  plaintiff^ 
otherwise  for  the  defendant.  The  jury  returned  a  verdict 
for  the  defendant 


AhBAXXg 

Feb.    laasw 


LoUmt. 


J.  Edwards^  for  the  plaintiff,  now  moved  for  a  new  trial ; 
and  contended  that  the  suit  was  not  commenced,  in  judgment 
of  law,  till  the  process  was  actually  delivered  to  the  coroner. 
Skinner,  he  said,  was  the  plaintiff's  agent,  under  whose  con* 
trol  the  process  continued,  till  it  passed  from  his  hands.  An 
intention  of  his  could  not  amount  to  the  commencement  of 
a  suit,  any  more  than  tliat  of  the  plaintiff  if  the  process  had 
been  in  his  own  hands.  In  this  respect  the  case  is  diatin«' 
guishable  from  Branson  v.  Earl^  (17  John.  Repw  6d,)  Bur* 
dick  V.  Oreen^  (18  John.  14)  and  Vucher  v.  Qane9WHnii{l% 
John.  406.)  In  the  latter  case,  the  Court  say,  '«We  cannot 
■admit,  that  the  messenger,  or  bearer  of  the  writ  shall  have  it 
in  his  power  to  decide  whether  the  suit  shall  be  commeoMd 
by  any  event  subsequent  to  the  delivery  of  the  writ  to  him, 
short  of  its  being  actually  put  into  his  hands,  or  left  at  the 
olfice  of  the  Coroner."  That  is  this  case.  Beside,  the  rulo 
would  be  inconvenient  and  dangerous,  which  shall  erect  the 
plmntiff  's  agent  into  a  Judge  to  determine  by  his  secret  re. 
solve,  without  any  open  definite  act,  when  the  suit  shall  be 
commenced. 

/.  A.  CoUier,  for  ths  defendant,  said,  the  delivery  of  the 
writ  to  the  Coroner  was  certainly  not  the  only  criterioA 
which  determines  the  commencement  of  the  suit.  This  is 
apparent  from  the  cases  cited,  in  one  of  which,  (Burdich  v. 
Green)  putting  the  process  into  the  post  office,  diroeted  to 
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LBlh#r. 


AUAmr,    the  officer,  wis  nid  to  be  ■  nuiwiimminiiii ,  <18  Mm.  M^ 
'l^tJ^    perFI«tt,J.)  aad  in  another,  (Arwymi  ▼.  Av4)  a  deKvery  t» 
""^[^     the  offieer'f  wift  wtfl  boldeo  vaflUMit    The  Judge  here  de- 
▼^       cided  according  to  Bacrclidl  y«  0r«ef^  in  whk^  the  Cov^ 

that  intention  may  be  inquired  into.  According  to  tlie  Eng- 
lisbmlevthe  suit  it  commenced  whenever  the  writ  if  sealed; 
and  perhaps  nnce  the  case  of  FiOmuv.  Broebomff  {li^  Jobik. 
170)  and  The  People  r.  Singer,  (1  Cowen's  Kep.  47,  S.  P.) 
the  filing  cqp  of  process  should  now  be  deemed  the  commence* 
ment  of  the  soit  in  this  state.  These  cases  decide  that  a  seal 
can  be  used  but  once ;  that  process  b^na  to  perform  its  of- 
fice as  soon  as  it  is  made  oat ;  and  they  seem  to  contrsdici 
the  former  cases.  If  this  be  so,  the  suit  was  dearly  com- 
inegced  prematurely.    No  escape  had  taken  place. 

&  A.  Fooif  in  rejdy,  said  it  it  perhaps  to  be  rq^retted  that 
any  thing  short  of  an  actual  delivery  of  the  writ  to  the  offi- 
cer, shodldhave  been  allowed  to  aoqoiiea  right  to  the  plain* 
tiff;  though  it  m^gbt  be  otherwise  fiv  the  pmpose  of  saving 
a  debt  from  the  statute  of  limitations.  The  Court  would 
have  found  it  much  mdre  safe  never  to  have  departed  from 
the  case  of  Branson  v.  EarL  If  the  rfmnanrmrmwaaA  of  the 
soh  rests  on  mental  resolution,  it  teo^Ns  to  perjury.  It  ia 
trae  that  intent  is  considered  in  Jfaidirl  t.  Aram;  but  there 
eqght,  at  least,  to  be  an  overt  act,  by  which  it  shall  be  clear^ 
ly  manifested.  In  Viseher  v.  fTaniiassrf,  dto  Court  do  not, 
inrieed,  question  Burdkk  v.  Oreem  ;  but  they  require  a  dis- 
tinct act,  the  parting  with  the  process,  so  as  to  put  it  beyond 
the  party's  control.  The  act  must  be  absolute ;  it  must  be 
more  than  intention,  or  the  mere  set  of  the  mind.  If  the 
party,  or  his  agent,  be  the  carrier,  he  should  be  required  ac^ 
toally  to  deliver  the  writ  to  the  officer  before  the  suit  shall 
be  considered  as  commenced. 

WooDWOBTB,  J.  The  Judge  charged  the  jury,  that  the 
suit  must  be  considered  as  commenced,  when  Skinner  start- 
ad  to  deliver  the  writ  to  the  Coroner,  after  he  had  determin- 
ed absolutely  to  issue  it ;  and  not  from  the  time  when  he  first 
took  it  from  the  office,  without  an^  certain  intet^tion  of  cle-^ 
livertng  it. 


T. 

Lntte. 
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If  ibe  law  wu  coniedy  laid  down,  there  is  no  ground  for     albaxt, 
disturbing  the  verdiet  oo  the  question  of  ikct    From  the    ^^^^ 
evidence,  it  is  somewhat  doubtful  whether  Wait  was  out  of 
the  limits  when  the  agent  determined  to  deliver  the  writ,  and 
went  in  pursuit  of  the  officer. 

The  delivery  of  a  writ  to  the  wife  of  a  Coroner  is  a  suffi* 
dent  commencement  of  an  action  against  the  Sheriff.  (Bron- 
san  V.  Earlt  17  John*  63.)  In  that  case,  however,  it  ap- 
peared  that  the  writ  was  put  into  the  hands  of  a  person  to  be 
delivered  to  the  Coroner  to  be  served,  at  such  time  as  the 
prisoner  should  be  found  to  have  left  the  gaol  limits.  These 
was  no  evidence  of  an  absolute  intention  to  deliver  the  writ 
before  the  time  of  its  actual  delivery,  so  that  the  question  in 
this  cause  did  not  come  under  consideration.  In  Burdick  v. 
GreeUj  (18  John.  14,)  it  was  held  that  the  issuing  of  the  writ 
is  the  commencement  of  the  suit,  in  all  cases  where  the  time 
is  material ;  as  to  save  the  statute  of  limitations.  By  this 
general  proposition,  it  is  not  intended  that  the  mere  filling  up 
of  the  process  is  such  commencement  The  same  case  ex- 
plains the  rule ;  that  it  is  not  necessary  to  show  the  writ  was 
actually  delivered  to  the  Sheriff;  but  it  is  sufficient  if  it  ap- 
pear that  the  writ  was  made  out,  and  sent  to  the  Sheriff  or 
his  deputy  by  mail  or  otherwise,  with  a  bona  Jide^  absolute 
and  unequivocal  intention  of  having  it  served.  The  same 
doctrine  is  recognized  in  YUcher  v.  Gansevoort^  (18  John. 
406.)  These  cases  decide  the  law  applicable  to  the  case 
under  consideration. 

Skinner  testified  that  he  was  a  clerk  in  the  office  of  the 
plaintiff's  attorney ;  that  the  writ  had  been  filled  up  some 
time  previous,  and  left  with  him  to  be  issued  when  he  could 
ascertain  that  Wait  was  off  the  limits.  There  was  not,  then, 
an  absdute  intention,  that  the  writ  should  be  delivered  to 
the  Coroner  in  the  first  instance.  It  was  commi  tted  to  Skin- 
ner to  exercise  his  discretion :  he  became  satisfied  about  9 
o'clock  that  Wait  was  off  the  limits ;  and  then  made  up  his 
mind  to  deliver  it  to  the  coroner,  which  was  done  a  half  hour 
afterwards.  Skinner  was  merely  an  agent  or  messenger, 
with  power  from  the  plaintiff  to  decide  on  the  time  when 
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AUANY,  to  deliver  the  writ.  It  doee  not  appear  that  be  had  any  other 
1^-  aathority*  It  was  not  competent,  therefore,  for  him  to  decide 
from- what  time  the  suit  should  be  considered  as  commenced. 
In  Viscker  v.  Oansevoart,  it  was  decided,  that  the  messenger 
or  bearer  of  the  writ  has  not  the  power  to  decide  whether 
the  suit  shall  be  commenced  by  any  event  subsequent  to  the 
delivery  of  the  writ  to  him,  short  of  its  being  actually  put  into 
the  hands,  or  left  at  the  office  of  the  Coroner.  It  follows, 
then,  conclusively,  that  the  determination  of  Skinner  to  deli« 
ver  the  writ,  absolutely,  is  of  no  avail ;  and  the  suit  was  not 
eemmenoed  until  the  actual  delivery  to  the  Coroner. 

The  Judge,  therefore,  erred  in  supposing  that  the  decision 
of  Skinner  to  deliver  the  writ,  was  the  test.  He  ought  to 
have  charged  the  jury  that,  on  the  facts,  the  suit  was  not 
commenced  in  judgment  of  law  until  the  coroner  received  the 
writ  The  consequence  is,  that  the  plaintiff  is  entitled  to  a 
new  trial,  with  costs,  to  abide  the  event. 

SuTHSRjuANi),  J.  The  suit  cannot  be  considered  as  hav- 
ing been  commenced,  until  the  actual  delivery  of  the  writ  to 
the  Coroner.  When  the  witness,  Skinner,  who  was  the 
clerk  of  the  plaintiff's  attorney,  left  the  office  with  the  writ, 
he  had  no  absolute  intention  of  delivering  it  to  the  Coronen 
He  states  that  be  took  it  with  an  intention  of  delivering  it 
to  the  Coroner,  if  he  could  be  satisfied  Wait  was  off  the  limits^ 
but  not  otherwise.  That  afterwards,  he  made  up  his  mind  to 
deliver  it  to  the  Coroner,  as  he  learned  sufficient  to  satisfy 
him  he  ought  to  issue  the  writ ;  and  he  went  immediately  in 
pursuit  of  the  Coroner,  for  the  purpose  of  delivering  it  to  bim^ 
but  was  about  half  an  hour  before  he  found  him* 

The  clerk  is  to  be  considered  as  the  agent  or  messenger 
of  the  attorney,  and  as  acting  in.  obedience  to  bis  orders 
when  he  took  the  writ  and  left  the  office  with  it.  That  his 
instructions  had  been  given  to  him  at  some  previous  time, 
and  not  at  the  precise  moment  when  be  left  the  office,  can- 
not vary  the  case.  He  left  the  office,  then,  with  instructions 
to  deliver  the  writ,  if  Wait  was  beyond  the  limits.  This 
case  is,  then,  precisely  within  that  of  Vischer  v.  Oanesvoort^ 
in  which  the  Court  say,  "  when  the  attorney  issued  the  writ. 


OF  THE  STATE  OF  NEW.YOWL  IW 

the  intention  to  commence  the  suit  was  not  absolutet  pbn*  ajjiavt, 
tive  and  unequivocal ;  and  toe  cannot  admits  that  the  me9* 
senger  or  bearer  of  the  torify  sluiU  have  it  in  Manpower  to  ie- 
cide^  whether  the  suit  shall  be  commenced  by  amy  event  sAse* 
quent  to  the  delivery  of  the  writ  to  him^  short  of  its  being  mctM^ 
ally  put  into  the  hands,  or  left  at  the  office  of  the  CoronerJ* 

The  Judge,  therefore,  erred  in  charging  the  jury  that  the 
suit  mufit  be  considered  as  commenced,  "wbiin  the  clerk 
started  to  deliver  the  writ  to  the  coroner,  after  be  had  de- 
termined absolutely  to  issue  it" 

The  executioB  having  been  tested  in  the  name  of  Ch«  i. 
Kentf  instead  of  Ch.  J.  Thompson^  did  not  render  it  void.  It 
was  amendable,  and  the  Sheriff  could  not  avail  himself  of 
the  irregularity.  • 

Savage,  Ch.  J.  concurred. 

New  trial  granted,  with  costs  to  abide  the  event. 


fiALLou  against  Spbhcbr  and  Spencer.  # 

AssvMPsrr,  tried  before  Rocre8tbs,C.  Judge,  at  thi^  Mud-  A.  aiidB.«i« 

t/or  into  ft  oMi* 

i son  Circuit,  on  the  7th  day  of  July,  1833.  tnet  whh  c. 

The  action  was  brought  to  recover  the  amount  of  the  fol-  [JU'ft^IS 

lowing  promissory  note:    "  licnox,  May  1st,  1821.    For  to  them  of* 

value  received,  I  promise  to  pay  Ichabod  S.  Spencer,  or  bear-  SSy*^  »!▼ 

er,  one  hundred  and  fifty  doirars,  with  interest,  in  one  year  a  put  in  good 

from  date.    Witness  my  hand,  William  Barrie.^     j^SSSJ^ 

The  note  was  endorsed  thus :  "  I.  S.  &  J.  A.  Spencer."      JSJSIj**  ^IhlL' 

The  declaration  in  the  cause  tonsisted  of  3  counts :  The  them ;    he3[ 

first  stating  the  defendants  to  be  partners  in  law,  and  to  have  ^  ^j*y 

not  comtuOts 

endorsed  the  note  as  isuch  partners.  The  second  stated  them  ipeeiAl 
them  to  be  the  bearers  of  the  note,  and  as  such  bearers  to  SJj*^  J^ 
have  endorsed  it,  without  saying  they  were  partners :  The  bind  both  hj 
third  count  consisted  of  the  usual  money  counts.  ^^  ^fTS 

It  was  admitted  by  the  counsel  for  the  defendants,  that  the  >»»•  ofbsik 
endorsement  on  the  back  of  the  note  was  in  the  hand  writ-  knovMga 
ing  of  one  of  the  defendants,  namely,  I.  S.  Spencer,  but  de-  JJjf  IjSJI^  •' 


Cases  in  the  supreme  court 

nied  that  the  other  defendant,  J.  A.  Spencer,  was  bound  by 
**  ^®^'    the  endorsement 


T. 


BiUon  The  plaintiff  then  offered  in  evidence  a  sealed  contract 

executed  by  the  defendants  and  one  Charles  Stroud,  in  the 
words  following : 

^  Articles  of  agreement,  made  this  17th  April,  1821,  be- 
tween Charles  Stroud  of  one  part,  and  Ichabod  S.  Spencer 
and  Joshua  A.  Spencer  of  the  other  part  as  follows :  the  said 
Charles  agrees  to  sell  and  quit  claim  his  right  and  title  to  lot 
number  eighty  two,  in  the  Canastota  tract  to  the  said  Icha- 
bod S.  Sc  Joshua  A.  their  heirs  and  assigns  forever,  for  one 
thousand  dollars,  to  be  paid  as  hereafter  mentioned ;  and 
when  the  payments  are  made,  to  give  them  a  quit  claim 
deed.  And  said  Ichabod  S.  Sc  Joshua  A.  agree  to  pay  said 
Charles,  as  and  for  the  purchase  price  of  said  premises,  one 
thousand  dollars,  in  manner  following,  to  wit :  three  hun- 
dred and  forty  four  dollars  and  sixty  seven  cents  is  paid 
down,  and  the  residue  shall  be  paid,  say  in  three  weeks  or 
sooner,  in  good  negotiable  promissory  notes  due,  or  to  be 
due  within  one  year ;  and  in  cases  where  said  Charles  is  not 
acquainted  with  the  drawers,  so  as  to  be  satisfied  of  their 
responsibility,  the  said  Ichabod  S.  dc  Joshua  A.  shall  endorse 
said  notes.  The  said  Ichabod  S.  dc  Joshua  A.  to  have  the 
possession  or  use  and  profits  of  the  premises,  from  hence- 
forth, and  the  said  Charles  to  take  the  same  on  equal  shares, 
for  one  year :  the  above  contracted  land  only  includes  one 
hundred  and  thirty  six  acres,  which  the  said  Charles  is  now 
possessed,  so  that  he  excepts  Eleazer  Lewis'  twenty  acres 
and  Job  Lockwood's  thirty  six  acres,  sixty-one  hundreths,  to 
convey  himself.    In  witness,  dec." 

The  plaintiff  then  proved  by  Charies  Stroud,  a  party  to 
this  contract,  that  the  note  in  question  was  delivered  to  him 
by  Ichabod  S.  Spencer,  one  of  the  defendants,  in  part  pay  of 
the  purchase  money,  for  the  land  mentioned  in  the  contract, 
and  in  compliance  with  that  part  of  the  contract,  which  states 
that  good  negotiable  promissory  notes  should  be  turned  out 
in  payment  for  the  land ;  that  he  received  this  on  the  con- 
tract ;  that  it  was  endorsed  at  his  request,  by  Ichabod  S. 
Spencer,  one  of  the  defendants,  in  the  name  of  both ;  that 
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J.  A.  Spencer  was  not  present  when  he  received  the  note 
from  I.  S.  Spencer,  and  he  did  not  know  that  he  knew  of  the 
endorsement 

The  Judge  determined  that  the  evidence  was  not  sufficient 
to  entitle  the  plaintiff  to  recover  of  J.  A.  Spencer,  and  order- 
ed the  plaintiff  to  be  non-suited  for  this  cause ;  with  leave  to 
make  a  case  for  the  opinion  of  the  Supreme  Court.  The 
plaintiff  accordingly,  under  the  direction  of  the  Court,  was 
nonsuited,  with  leave  to  move  to  set  the  nonsuit  aside. 


ALBAlfTi 

Feb.  1835. 


T. 

Spnaotr. 


C.  P.  Kirklandy  for  the  plaintiii^  insisted  that  by  the  agree- 
ment with  Stroud,  the  defendants  became  partners,  pro  hoc 
pice.  One  was,  therefore,  authorized  to  endorse  in  the  name 
of  both.  Each  trusted  the  other  to  do  any  act  in  performance 
of  the  contract,  which  contemplated  a  joint  endorsements 
One  might  doubtless  have  paid  in  the  joint  property  of  both ; 
and  a  release  of  the  covenant  by  one  would  have  bound  the 
other. 

But  if  the  defendants  were  not  constituted  special  partners 
by  the  agreement,  it  is  presumable  from  the  facts  proved,  that 
J.  A.  authorized  1.  S.  Spencer  to  endorse  in  the  name  of  both  t 
and  the  Judge  should,  at  least,  have  left  the  cause  to  the  jury 
upon  the  question  of  this  fact.  (Ely  v.  Adams^  19  John.  313.) 

J.  A.  Slpe7u:ery  contra.  There  is  no  evidence  that  the  de- 
fendants were  ever  partners  as  averred  in  the  first  count,  or 
that  they  were  bearers  as  averred  in  the  second.  I.  S.  Spen- 
cer had  no  right  under  the  agreement,  to  use  the  other  de- 
fendant's name  by  endorsing  it  upon  a  note.  As  well  might 
it  be  said,  that  be  could  bind  his  joint  contractor  in  the  agree- 
ment by  any  other  new  and  distinct  contract.  The  endorse- 
ment spoken  of  by  the  agreement  is,  in  its  nature,  the  actual 
endorsement  of  both.  The  note  was  payable  to  I.  S.  Spencer 
alone.  He  was  the  owner.  Taking  the  agreement  in  refer- 
ence to  such  a  note,  it  could  mean  only  a  second  endorsement 
by  the  other  defendant,  I.  S.  Spencer  being  liable  in  the  first 
instance.  It  does  not  appear,  that  the  other  defendant  ever 
saw  or  heard  of  the  note  in  question. 


Vol.  IV. 
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ALBAH T,        Beside,  there  was  no  demand  of  payment  or  notice  to  the 
'       '    endorser  proved.    The  nonsuit  is  not  confined  by  the  case  to 


Bftlkm       the  question  of  partnership ;  but  goes  upon  the  whole  case. 

T. 

Spwioor* 

Kirklandf  in  reply,  said  the  want  of  demand  and  notice  not 
heing  made  a  point  at  the  trial,  could  not  now  be  insisted  on. 

Savaob,  Ch.  J.  I  think  the  nonsuit  was  right  There  is 
no  evidence  whatever  in  the  case,  to  shew  that  the  defendants 
were  partners.  The  agreement  did  not  make  them  so  ;  nor 
their  joint  interest  in  the  land  purchased  of  Stroud.  The 
note  in  question  was  payable  to  I.  S.  Spencer,  alone  J.  A. 
Spencer  is  not  shewn  to  have  had  any  interest  in  it.  There 
is  no  ground  whatever  to^Uiarge  him ;  nor,  indeed,  either  of 
the  defendants ;  for  no  demand  upon  the  maker,  or  notice  to 
the  endorser  was  proved,  or  any  excuse  shewn  for  the  omis- 
sion* 

SvTBBmLAiiD,  J.  concurred. 

WooDwoKTB,  J.  (disienting.)  The  defendants  agreed  to 
purchase  a  lot  of  land  of  Charles  Stroud  for  •1000 ;  a  part 
of  the  consideration  to  be  paid  down,  and  the  residue  in  ne- 
gotiable promissory  notes.  In  cases  where  Stroud  was  not 
acquainted  with  the  drawers,  and  not  satisfied  of  their  respon- 
sibility, the  defendants  stipulated  to  endorse.  This  contract 
constituted  a  joint  concern  in  the  purchase,  and  in  the  se- 
curities to  be  given  for  the  payment.  A  partnership  may 
exist  in  a  particular  concern  or  business,  which,  although  it 
does  not  make  out  a  general  partnership,  the  partners  are  lia- 
ble, where  the  business  are  connected  with  such  particular 
concern.  A  general  rule  applicable  to  both  general  and 
special  partnerships  is,  that  in  transactions  relating  to  the 
joint  concern,  one  of  several  partners  may  bind  the  rest. 
He  may  issue  notes  and  endorse  bills  for  the  common  bene- 
fit, without  applying  to  the  rest  in  every  particular  case. 
In  special  partnerships,  the  power  of  the  individuals  compo- 
sing them,  can  only  be  exercised  within  the  compass  of  that 
particular  business  to  which  the  partnership  relates.     It  is 
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onalogous  to  the  power  of  an  agent  appointed  for  a  special 
purpose,  who,  if  he  exceed  bis  authority,  cannot  bind  his 
principal.  This  doctrine  is  well  settled  by  a  variety  of  cases. 
{Livingston  v.  IlaseveUf4  John.  251.  1  Esp.  Rep.  30.  3  D. 
&  E.  757.)  If,  then,  one  individual,  in  a  limited  partnership 
or  concern,  may  endorse  notes  for  the  common  benefit  in  le- 
lation  to  that  concern,  I  apprehend  there  can  be  no  doubt 
of  the  right  of  either  of  the  defendants  to  make  the  endorse- 
ment in  question.  It  was  authorized  not  only  by  the  fact, 
that  they  were  joint  purchasers,  and  were  jointly  to  make 
payment,  but  by  an  express  convenant  that  the  defendants 
should  endorse,  if  the  responsibility  of  the  drawers  was  not 
satisfactory  to  the  person  of  whom  they  purchased.  Within 
the  principles  laid  down,  and  the  authority  derived  from  the 
special  agreement  between  the  parties,  either  of  the  defend- 
ants was  authorized  to  endorse  for  both.  Whether  J.  A. 
Spencer  was  present,  or  subscribed  his  name,  is  immaterial. 
In  judgment  of  law,  the  endorsement  was  obligatory  on  both. 

Tlie  note  was  received  in  part  payment,  and  endorsed  at 
the  request  of  Stroud.  The  contract  was  thereby  executed 
on  the  part  of  the  defendants,  and  placed  them  on  the  foot- 
ing of  endorsers. 

It  does  not  appear  by  the  case  that  any  question  was  rais- 
ed at  the  trial,  whether  the  note  could  be  given  in  evidence 
under  the  counts  in  the  declaration,  or  whether  there  had 
been  a  demand  and  notice.  As  to  the  first,  the  evidence 
supported  the  second  count,  which  avers  that  the  defend- 
ants, being  bearers  of  the  note,  endorsed  it,  without  sayings 
tliey  were  partners.  It  was  suflicient  to  show  that  the  er» 
dorscmcnt  was  legally  binding  on  both  defendants.  No  ob- 
jection appears  to  have  been  made  at  the  trial,  on  this  ground. 
From  the  case  it  may  be  inferred,  that  proof  of  a  demand 
and  notice  were  not  offered,  in  consequence  of  the  decision 
of  the  judge,  that  J.  A.  Spencer  was  not  liable.  The  en-' 
dorsement  was  considered  as  not  binding  on  him.  Had  this 
been  correct,  it  was  useless  to  produce  evidence  of  a  demand 
and  notice. 

Under  the  circumstances,  it  cannot  now  be  determined, 
whether  the  plaintiff  could  prove  a  demand  and  notice,  or 
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AiAAHY,     not.    The  presumption  is,  that  this  question  was  not  ninedf 
Fib.  1885,     ag  the  Judge  evidently  disposed  of  the  cause  on  another 
Jaekton      ground.     I  think  the  nonsuit  should  be  set  aside  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Motion  deniedr 


T. 

Loomis, 


Jacksoh  against  Looms. 

iBaaaetion      Trespass  for  mesne  profits,  tried  at  the  Washington  Gir* 

«ei^^^ciu  ^^^  J'^'y  ^^^^'  ^®^^'  '^f^^®   Walworth,  C.  Judge.     On 
agdinit  a  6ona  the  trial,  the  plaintiff  produced  in  evidence  an  exemplifica* 

he  sEaU  beTai'  ^^^^  ^f  *  record  of  recovery,  in  an  action  of  ejectment,  du- 

lowtjd  against  ly  signed  and  filed  on  the  5th  day  of  March,  1822,  by  which 

in  imtigation  it  appeared  that  the  demise  in  the  declaration  was  laid  on  the 

^h    ^^^^  ^^  ^^y  ^^  February,  1818;  and  it  was  admitted  by  the  de- 

penn.BPntim.  fendaiU,  that  a  writ  of  possession  had  been  issued  on  the 

praijumeiita     judgment,  and  the  lessor  of  the  plaintiff  put  into  possessioD 

faith,    to  the  of  the  premises,  on  the  Idth  July,  1822.     Robert  Wilcox 

rrata  and  p^r^  ^^*  ^^^^  swom  as  a  witness  on  the  part  of  the  plaintiff,  and 

fits  elaimed  1^  testified  that  he  knew  the  premises  recovered  in  the  action 

I  e plaintiff.    ^  ejectment;  that  about  32J  acres  were  cultivated  lands  ; 

that  the  annual  worth  or  value  of  the  32^  acres,  over  and 

above  taxes  and  ordinary  repairs,  was  2  dollars  per  acre, 

amounting  in  the  whole  to  sixty-five  dollars  per  annum. 

The  defendant  then  offered  to  prove  that  on  the  first  day 
of  May,  1812,  he  entered  into  possession  of  the  premises  as 
9L  bona  fide  purchaser,  for  a  valuable  consideration,  by  vir* 
tue  of  a  deed  from  one  James  Wells,  who  had  been  reported 
the  owner  of  the  premises,  and  had  been  in  the  possession 
for  many  years  previous  to  the  sale  to  the  defendant ;  that 
the  defendant  continued  to  possess  and  enjoy  the  premises 
peaceably,  without  interruption,  until  the  2  day  of  Febru- 
ary, 1818,  when  the  lessor  of  the  plaintiff  in  the  action  of 
ejectment  claimed  the  premises  by  virtue  of  a  sale  under  a 
mortgage,  executed  by  Wells  anterior  to  the  date  of  the  deed 
under  which  the  defendant  held  the  premises,  and  commen* 
ced  the  action  of  ejectment  as  mortgagee  ;  that  the  defend* 
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ant  resisted  the  claim  until  it  was  finally  decided  against  him  ^^^;f2j 
in  the  court  for  the  Correction  of  Errors.  That  from  the 
Sd  day  of  February,  1818,  to  the  time  of  the  decision,  the 
defendant  had  expended  in  labor  and  advances  in  making 
permanent,  useful  and  beneficial  improvements  upon  the 
premises,  a  sum  more  than  equal  to  the  value  of  the  annual 
income  from  the  2d  day  of  February,  1818,  until  possession 
of  the  premises  was  delivered  ;  that  the  improvements  made 
by  the  defendant  consisted  in  digging  and  gathering  stones 
from  the  soil  on  the  premises,  and  building  stone  walls  or 
fences  around  the  premises,  and  forming  them  into  conve« 
nient  lots.  Which  evidence  the  counsel  for  the  defendant 
insisted  should  be  admitted  and  allowed  as  decisive  to  en- 
title the  defendant  to  a  verdict,  and  to  bar  the  plaintiff  from 
a  recovery,  and,  at  all  events,  that  it  should  be  admitted  and 
allowed  in  mitigation  of  damages.  But  the  counsel  for  the 
plaintiff  insisted  that  the  evidence  was  not  suflicient,  and 
could  not  be  admitted  or  all«'wed  either  to  entitle  the  defend- 
ant to  a  verdict,  or  in  mitigation  of  damages.  The  Judge 
refused  to  receive  the  testimony,  either  for  the  purpose  of 
entitling  the  defendant  to  a  verdict,  or  in  mitigation  of  dam- 
ages, and  the  jury  gave  a  verdict  for  the  plaintiff  for  9287 
damages.  To  this  opinion  the  defendant  excepted,and  the 
question  now  came  before  the  Court  on  a  bill  of  exceptions* 
by  way  of  motion  for  a  new  trial. 

/.  L.  Wendell^  for  the  defendant.  Trespass  for  mesne 
profits  is  an  equitable  action,  intended  to  do  justice  to  the 
plaintiff  by  puttmg  him  in  as  good  a  situation  as  he  would 
have  held,  provided  he  had  not  been  dispossessed.  If  waste 
has  been  committed,  the  damages  may  be  increased  accord- 
ingly, t>eyond  the  measure  of  the  rent,  to  an  extent  which 
will  make  him  whole.  And,  on  the  other  hand,  if  improve- 
ments are  made  of  a  permanent  and  beneficial  nature,  and  the 
defendant  entered  in  good  faith,  a  jury  are  bound,  as  honest 
men,  to  deduct  their  value  from  the  damages.  We  do  not 
claim,  by  way  of  set  off,  an  allowance  for  all  the  improve- 
ments. We  are  aware  that  this  is  inadmissible  ;  and  that  we 
cannot  go  beyond  answering  the  claim  for  damages.    Nor 
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T. 
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do  we  pretend  that  where  a  defendant  enters  with  knowl* 
edge  he  has  no  title,  he  should  even  be  allowed  to  miti- 
Jiekaon  gttte  danMges  by  improvement ;  nor  do  we  ask  an  allowance 
for  improvements,  which  are  merely  showy  and  unsubstan- 
tial, or  unappropriate  to  the  premises.  These,  we  agree, 
ftbould  be  disallowed,  because  not  beneficial.  Suppose  a  de- 
fendant entering  in  good  faith,  and,  by  labor  and  expense, 
changing  that  which  was  worthless  before  into  a  valuable 
feim,  turning  for  instance  a  barren  marsh  into  a  fruitful  field. 
Would  it  not  be  revolting  to  every  feeling  of  justice,  that  a 
plaintiflT  should  take  damages  upon  the  basis  that  he  had 
himself  made  the  improvement ;  that  the  defendant  should 
not  only  lose  his  labor,  but  pay  the  income  which  that  labor 
had  created  7 

In  Moore  v.  Cabk,  (1  John.  Ch.  Rep.  887,388)  the  party, 
standing  in  the  place  of  a  mortgagee,  entered  without  right, 
and  with  full  knowledge  that  this  was  so.  To  give  a  mort- 
gagee an  indefinite  latitude  in  improvihg  the  estate,  might 
entirely  defeat  the  title  of  the  mortgagor.  Beside,  the  case 
is  distinguishable  in  another  point  of  view.  The  mortga- 
gee knows  that  he  may  not  be  deprived  of  his  lands.  He 
improves  for  his  own  benefit.  Yet  the  Chancellor  allowed 
the  mortgagee,  in  that  case,  what  was  denied  to  us  in  this. 
At  any  rate,  the  plaintifif  ought  not  to  recover  for  the  annual 
value  of  the  land  as  enhanced  by  the  defendant  himself. 

/Z.  Wegton^  contra.  The  question  presented  by  the  case 
is,  whether,  after  denying  the  plaintiflT's  title,  and  putting 
him  to  an  expensive  litigation  in  its  support,  the  defendant 
can  finally  turn  round  upon  him  in  an  action  for  mesne  profits, 
and  demand  a  deduction  of  improvements.  This  question 
has,  I  believe,  never  been  directly  decided ;  but  it  has  been 
repeatedly  held,  that  the  damages  in  an  action  for  mesne 
profits,  necessarily  follow  a  recovery  in  ejectment.  They 
are  an  inseparable  incident.  Even  a  recovery  of  the  same 
premises  in  a  cross  ejectment,  will  not  protect  the  defend- 
ant. The  annual  value  of  the  land  is  the  measure  of  the 
damages,  whatever  may  have  been  the  views  of  the  defend- 
ant in  taking  possession.     The  land,  no  matter  whot  may 
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be  its  increase  of  value,  and  whether  it  arise  from  the  labor 
of  the  defendant  or  any  other  cause,  belongs  to  the  plaintiff, 
with  all  its  permanent  improvements ;  and  he  is  entitled  to 
the  rent.  It  is  well  settled  that  the  defendant  can  have  no 
action  for  the  price  of  his  labor ;  a  promise  to  pay  him  for 
it  would  be  a  nudum  pactum ;  and  to  allow  a  deduotion 
would  be  making  substance  yield  to  form.  Had  the  land 
been  voluntarily  surrendered  six  years  ago,  the  defendant 
could  have  recovered  nothing  for  his  improvements :  but  by 
obstinately  holding  out,  and  maintaining  possession  to  the 
last,  he  gains  the  use  of  the  land. 

Wendell,  in  reply,  said  he  had  omitted  to  cite  Murraif  v. 
Gour^meur,  (2  John.  Cas.  441)  which  was  an  action  for  the 
mesne  profits,  and  where  KeiUy  J.  said,  **  as  to  the  sums  ex- 
pended by  the  appellant  for  repairs,  it  may  be  left  for  liqui- 
dation in  an  action  for  the  mesne  profits  if  the  respondents 
should  think  proper  to  sue  for  the  rents  and  profits.  The  ac- 
tion for  mesne  profits  is  a  liberal  and  equitable  action,  and 
will  allow  of  every  kind  of  equitable  defence,'' 

Weston^  would  merely  say,  that  the  remark  of  Kent,  J. 
was  obiter.  The  question  here  in  controversy  did  not  ansa 
in  that  case. 

Cieria,  per  Savags,  C.  J.  Though  I  find  no  cases  in  point 
upon  the  question  presented,  either  in  England  or  this  state, 
there  are  several  which  bear  upon  it.  In  the  case  of  Yem 
Allen  V.  Rogers,  (1  John.  Cas.  281)  the  defendant  held  the 
premises  under  a  contract  with  the  devisor  of  the  plaintiff 
In  an  action  for  mesne  profits,  the  defendant  offered  to  prove 
that  by  permission  of  the  general  owner,  he  built  a  house, 
barn  and  store  then  occupied  by  the  plaintiff.  The  Court 
say  the  improvements  were  made  antecedent  to  the  plaintifl's 
title  ;  if  the  defendant  is  entitled  to  compensation,  he  must 
seek  it  from  the  personal  representatives  of  the  devisor ;  not 
from  the  plaintiff.  They  do  not  say  what  they  would  have 
held,  if  the  original  owner  had  brought  the  suit.  In  Murray 
v.  Gouverneur,  (2  John.  Cas  441-2,  fn  error,)  Kent,  J.  who 
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gave  the  opinion  of  the  Court*  say8«  **  as  to  the  sum  expeO' 
ded  for  repairs,  it  may  be  left  for  liquidation  in  an  action  for 
the  mesne  profits,  if  the  respondents  should  think  proper  to 
sue  for  the  rents  and  profits.     The  action  for  mesne  profits 
is  a  liberal  and  equitable  one,  and  will  allow  of  every  kind 
at  equitable  defence.^     In  Moore  v.    Cable,  (1   John.  Ch« 
Rep.  387-8)  the  question  was,  whether  a  mortgagee  in  pos- 
session was  entitled  to  his  improvements  against  the  mort- 
gagor applying  to  redeem.     The  Chancellor  decided  he  was 
not,  but  that  the  mortgagee  should  not  be  holden  to  allow 
for  rents  and  profits,  which  had  exclusively  arisen  from  his 
own  expenditures  in  improvements ;  and  that  he  should  be 
allowed  for  necessary  repairs,  though  not  for  clearing  land. 
There  is  certainly  no  reason,  in  general,  why  the  owner 
of  land  should  be  compelled  to  pay  for  improvements  which 
he  neither  directed  nor  desired,  as  a  condition  on  which  he  is 
to  gain  possession  of  his  property.     But  when  an  occupant 
has  taken  possessi  >n  under  a  bona  fide  purchase,  and  made 
permanent  improvements,  it  is  very  hard  for  him  to  lose  both 
land  and  improvements.     If  the  plaintiff  is  not  content  with 
acquiring  possession  of  his  property  in  an  improved  condi- 
tion, after  he  has  neglected  to  assert  his  title  for  a  number  of 
years,  it  is  certainly  equitable  that  the  defendant  should  be 
allowed  the  value  of  his  improvements,  made  in  good  faith 
to  the  extent  of  the  rents  and  profits  claimed.     This  view  of 
the  subject  is  fully  supported  by  Crreen  v.  Biddle,  (8  Wheat. 
Rep.    81,  82,)  and   the  authorities  there  cited,  especially 
Coidter*s  case,  (5  Co.  Rep.  30.)     Most  clearly  the  defendant 
should  not  be  compelled  to  pay  an  enhanced  rent  in  conse- 
quence of  his  own  improvements.     The  defendant  is  entitled 
to  a  new  trial. 


New  trial  granted.(a) 


(a)  The  Tiloe  of  improrements  made  by  the  defendant  maj  be  set  off 
•i^ninst  a  claim  of  mesne  profits ;  but  profits  before  the  demise  laid  shoald  be 
first  deducted  from  the  valae  of  the  improvements.  {Hytitm  ▼.  Brown*  C. 
C.  April,  1808,  Pennsylvania.  Whart.  Dig.  Ejectment  I.  pi.  74.  p.  188»  M. 
8.  Beports  ) 
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Thomas  against  Woodsy 

Covenant,  tried  at  the  Washington  circuit,  July  1 5th,  1 823,-  W.  namgmd 
before  Walworth,  C.  Judge.  The  declaration  stated,  that  ^J^^  ^^ 
on  the  8th  day  of  February,  1809,  one  Joshua  Streeter  and  payaUe  by  in- 
Adah  his  wife,  for  92400,  mortgaged  to  the  defendant,  cer-  ^i^^  ^n^ 
tain  premises  to  secure  the  payment  of  91200,  and  int^retft,  ynoaHy,  to 
according  to  the  condition  of  a  certain  bond,  executed  there-  uited  that  i? 
with  by  Streeter ;  that  afterwards,  on  the  27th  dav  of  August,  J'  S^  "* 
1810,  the  defendant  assigned  the  mortgage  to  the  plaintifi,  mn  and  W 
in  which  assignment  it  was  agreed  by  the  defendant,  that  in  ^^^^yg^^ 
case  the  plaintiff  should  not  be  able  to  procure  or  enforce  and  in  tlM 
the  payment  of  the  money  secured  by  the  mortgage  and  S""i^^5jj 
bond,  by  due  process  of  laWf  the  defendant  should  stand  ac-  h  dmepneem 
countable  to  the  plaintiff  for  such  sum  or  sums  of  money  as  woold'^ba  i«l 
should  remain  due,  in  manner  and  at  the  several  times  spe*  eoantabie    to 

•i:   J  •     ^L     L      J  "i™  ^  what 

cined  m  the  bond.  ahoold 


The  declaration  then  averred,  1.  That  the  bond  Wats  duted  ?«;•  ,'"»,^ 

instaunent  be- 

the  same  day  and  year  with  the  Mortgage,  and  conditioned  came  dne 
to  pay  91200,  with  interest,  to  commence  from  the  first  day  JJ^*^  ^^  f 
of  April,  thereafter,  as  follows :  9500  in  five  years  from  the  didnotmetlie 
first  day  of  March  then  next,  9400  in  nine  years  from  the  ST'Sfr^the 

next  May 
teim,  when  certain  intereat  had  been  in  arrear  for  seYeral  years.  The  aoit  was  ponmed  to 
jodffment,  and  a  Ji.  fa,  and  an  alias  /L  fa,  fetnmed  nulla  6oiia,  &c.  and  in  the  moan  time, 
T.  foreclooed  the  mortnge,  which  still  left  a  balanee  unpaid,  indudinff  tiM  interest  in  ar- 
rear ;  and  from  the  eyidence,  it  appeared  probable  that  the  mortgagor  had  been  onaUe  to  pay 
this  balance  b^re  and  erer  since  the  insUlment  became  doe ;  in  an  action  by  T.  against  W. 
heldf  that  T.  should  not  recover  the  interest  in  arrear  for  sereral  years,  this  being  forftited  bj 
delay ;  bat  that  he  might  recoyer  the  residue ;  sufierin^  a  term  to  elapse  aHer  it  fell  due,  not 
being  an  unreasonable  delay  as  to  this,  under  all  the  circumstances  of  the  oaae. 

One  eoyenants  to  pay  a  debt,  if  it  csnnot  be  collected  of  another  by  duamraceaa  of  Imw  ;  it 
is  a  compliance  with  the  condition,  if  the  covenantee  exert  reasonable  diligence  to  collect, 
under  all  the  circumstances  of  the  case ;  and  if  he  sufier  a  term  to  el&pee  after  the  debt  ftiUa 
due  without  suit,  it  being  apparent  that  the  covenantor  has  sustained  no  injury  by  the  delay, 
he  is  liable.  Nor  is  it  necessary  to  issue  a  ea,  ta,  against  the  principal  debtor,  if  it  be  appa. 
rent  that  it  would  be  of  no  avail. 

It  is  enough  that  the  covenantor  have  notice  of  the  failure  to  collect  afier  due  process  of 
law.    There  is  no  need  of  a  demand  or  request. 

Otherwise,  it  seema^  if  the  covenant  be  to  pajr  on  request,  expressly. 

In  an  action  on  such  a  covenant,  averring  notice,  the  defendant  must  deny  this  by  plea,  or  it 
will  be  taken  as  admitted  upon  the  record. 

A  pleaof  fie»  est  factum  puts  in  issue  the  eawooUon  of  a  deed  only.  All  otbar  material 
averments  in  the  dedantion  are  admitted. 

Vol.  IV.  23 
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first  day  of  March  then  next,  and  the  remaining  sum  of  9300, 
in  thirteen  years  from  the  first  day  of  March  then  next,  and 
the  interest  on  the  whole  sum,  or  any  such  sum  as  should 
from  time  to  time  remain  due  of  the  91200,  annually,  on  the 
first  day  of  March,  in  each  year ;  the  first  interest  to  be  paid 
on  the  Ist  day  of  March,  1810.  2.  That  on  the  first  day  of 
March,  1814,  the  sum  of  9913  became  due  and  was  unpaid  ; 
and  the  plaintiff  being  unable  to  procure  payment  without 
suit,  caused  a  suit  to  be  commenced  in  the  Supreme  Court,  on 
the  bond  against  Streeter,  in  the  name  of  the  defendant,  and 
in  October  term,  1814,  obtained  judgment  for  92400  of  debt^ 
and  924,67  costs,  issued  a  testatum  fieri  facias  to  the  Sherifl' 
of  the  county  of  Washington,  to  which  he  returned  that 
Streeter  had  not  any  goods  or  chattels,  lands  or  tenements, 
in  his  bailiwick,  whereof  he  could  cause  to  be  made  the 
debt  and  damages,  or  any  part  thereof.  3.  That  the  plain- 
tiff being  unable  to  procure  payment  of  the  mortgage,  fore- 
closed it ;  and  on  the  30th  day  of  December,  1814,  sold  the 
premises  to  John  ?•  Reynolds  for  9905,  being  the  highest 
sum  bid ;  that  the  costs  and  charges  of  sale  were  950,84,  and 
deducting  this,  together  with  the  costs  of  obtaining  the  judg- 
ment from  9905,  there  remained  9829,49  to  be  applied  on 
the  mortgage.  4.  That  on  the  first  day  of  March,  1818, 
there  became  due  on  the  bond  and  mortgage  9430,20,  over 
and  above  the  9829,49,  which  being  unpaid,  an  alias  testa- 
tum fieri  facias  was  issued  on  the  judgment,  to  the  Sheriff  of 
the  county  of  Washington,  who  returned  that  Streeter  had 
not  any  goods  or  chattels,  lands  or  tenements  in  his  bailiwick, 
whereof  he  could  cause  to  be  made  the  debt  and  damages,  or 
any  part  thereof.  5.  That  Streeter  is  insolvent,  and  has 
been  so  since  the  first  day  of  March,  1814.  6.  That  the  de- 
fendant had  notice  of  the  proceedings  against  Streeter  and  of 
bis  insolvency. 

To  this  declaration  the  defendant  pleaded,  1.  That  the 
assignment  was  not  his  deed ;  2.  That  on  the  first  day  of 
March,  1814,  Streeter  was  not  insolvent,  but  from  thence 
hitherto  was  solvent,  and  able  to  pay  all  sums  of  money  as 
they  fell  due,  according  to  the  condition  of  the  bond ;  3*  The 
same  \  4.  That  the  plaintiff  might  have  procured  and  cn< 
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forced  payment  of  the  sums  of  money  on  the  bond  and  mort- 
gage by  due  process  of  law. 

On  the  trial,  the  plaintiff  proved  the  mortgage  and  bond, 
upon  which  there  were  the  following  endorsements  of  pay- 
ments : 

16th  June,  1810,        -         -        960,00 

22d  September,  1810,        -  16,64 

23d  April,  1811,         -         -  91,00 

1st  April,  1818,  -        -  84,00 

$251,64 
The  assignment,  foreclosure,  judgment,  the  several  writs 
K)ffi.fa.  and  returns  set  forth  in  declaring,  being  also  proved, 
(the  memorandum  of  the  judgment  record  being  of  August 
term,  1814,)  the  plaintiff  rested  ;  and  the  defendant  moved 
for  a  nonsuit,  olijecting  that  the  plaintiff  should  have  proved 
notice  of  Streeter's  default,  and  a  demand  of  payment,  to 
.which  the  plaintiff's  counsel  answered,  that  it  was  averred 
in  the  declaration,  and  not  denied  by  the  plea.     The  defend- 
ant also  insisted,  that  a  suit  should  have  been  brought  for 
the  default  in  payment  of  a  part  of  the  interest  in  1811,  thir- 
ty^ix  cents,  the  whole  in  1812,  and  that  a  suit  for  the  instal- 
ment due  in  March,  1814,  should  have  been  commenced  be- 
fore May  term.    The  Court  reserved  the  questions,  and  re- 
fused the  nonsuit. 

Ebenezer  Russell,  a  witness  on  the  part  of  the  defendant, 
testified  that  Joshua  Streeter  had  been  deputy  Sheriff  and 
C?aoler  of  the  county  of  Washington,  in  the  town  ot  Salem, 
for  several  years  past :  that  the  witness,  as  treasurer  of  the 
county  of  Washington,  paid  him  on  the 

2d  February,     1815,        -        -        $12,34 

10th      «  1816, 

18th       «  1817, 

28d  September,  1818, 

18th,  January,    1819, 

23d  March,        1820, 
'     Ist  February,     1821, 
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644,67 
801,73 
1151,64 
611,75 
706,16 
526,71 
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That  the  above  sums  were  audited  to  Streeter,  by  the  su- 
pervisors of  the  county  of  Washington,  for  keeping  the  pri- 
soners during  those  years,  and  some  little  repairs  to  the  gaol ; 
that  a  very  small  part  of  it  was  for  services  rendered  the 
county  as  constable  ;  that  Streeter  frequently  drew  upon  the 
witness  as  treasurer  before  he  was  entitled  to  receive  the 
amount  audited,  and  the  witness  paid  such  drafts  on  the  cre- 
dit of  the  fund ;  and  he  did  not  hesitate  to  advance  two  or 
three  hundred  dollars  before  the  amount  was  audited,  and 
when  Streeter  became  entitled  to  receive  the  amount  audit- 
ed, such  drafts  were  accepted  by  him^  and  his  receipt  taken 
for  the  whole  amount  audited  for  the  year ;  that  in  1816  or 
1817,  he  advanced  to  John  Beaty  about  600  dollars  for  Stree- 
ter, which  was  due  for  provisions  furnished  him  for  the  pri- 
soners, and  some  money, 

John  Poty,  a  witness  for  the  plaintiff,  testified  that  he  had 
been  acquainted  with  Josuha  Streeter  for  some  time ;  that  as 
early  as  1814,  he  was  unable  to  pay  his  debts ;  that  he  was 
bis  (witness')  deputy  Sheriff  for  many  years ;  did  not  know 
of  his  owning  any  real  property  since  1811  ;  that  since  1814 
bf  has  had  but  a  trilding  personal  property,  and  that  general- 
ly covered  by  execution ;  that  he  had  no  means  of  support* 
ing  the  prisoners  ei^cept  by  the  money  paid  him  from  the 
county;  that  in  1811,  if  he  had  been  prosecuted  for  970  or 
#80,  it  might  have  been  collected ;  that  in  1814,  if  he  had 
been  prosecuted  for  #400  or  9500,  it  could  not  have  been 
collected ;  had  known  of  judgnients  against  him  since  1812 
or  1813,  the  executions  against  him  previous  to  1820  were 
generally  arranged,  except  one  in  favor  of  Barney  of  about 
•100,  which  was  obtained  as  early  as  1814  or  1815,  which 
had  not  been  paid ;  but  he  did  not  know  that  any  execution 
was  issued  oq  it  At  the  time  Streeter  was  in  the  receipt  of 
the  money  from  the  treasurer  of  the  county  of  Washington, 
which  was  necessary  for  the  support  of  the  prisoners  in  gaol 
he  was  the  deputy  and  gaoler  of  the  witness,  and  was  in  the 
receipt  of  considerable  sums  of  money  for  fees* 

Hiram  Lawrence,  a  witness  for  the  defendant,  testified, 
that  in  the  years  1813,  1814  and  1815,  he  should  think  a 
judgment  of  about  SlOO,  might  have  been  collected  of  Stroe- 
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ter ;  that  he  could  not  recollect  "when  he  returned  from  Phi- 
ladelphia, after  driving  the  last  horses  ;  but  since  that  time 
he  had  been  reputed  insolvent ;  that  before  1814  the  witness 
held  a  note  against  him  of  about  9150,  which  witness  sold  to 
one  Todd,  and  guaranteed  the  payment ;  that  Todd  sued 
Streeter  on  the  note  and  obtained  judgment ;  and  an  execu- 
tion was  issued  after  the  sale  on  the  mortgage,  and  he  under- 
stood Todd  got  the  money.  This  was  all  the  knowledge  wit- 
ness had  of  the  payment,  except  that  he  had  never  been 
called  on  by  Todd  upon  bis  guaranty. 

Zacheus  Attooody  a  witness  for  the  plaintiff,  testified  that 
he  had  known  Streeter  for  19  years  ;  that  he  went  to  Phila- 
delphia with  a  drove  of  horses  previous  to  the  last  war,  and 
that  from  that  time  he  has  been  reputed  to  be  insolvent ; 
that  he  has  had  but  little  personal  property  since  then ;  that 
in  1814  he  had  two  horses,  and  afterwards  he  had  two  in  his 
possession  for  some  years ;  he  kept  the  gaol,  and  received 
much  money  in  the  course  of  his  business* 

Jesse  jL.  BiUingSf  a  witness  for  the  plaintiff,  testified  that 
Streeter  went  to  Philadelphia  with  the  last  drove  of  horses, 
previous  to  1815,  and  he  thinks  it  was  in  1811 ;  and  on  his 
return,  it  was  reported  that  he  lost  his  pocket-book  and  the 
money,  and  from  that  time  be  was  reputed  insolvent.  If 
judgment  on  the  bond  had  been  obtained  in  August  term, 
instead  of  October  term,  1814,  and  aca.  scl  had  been  issued 
after  b,  fi.  fa.  he  thinks  the  debt  could  not  have  been  col- 
lected. 

A  verdict  was  taken  for  thie  plaintiff,  by  consent,  for 
•586,86  subject  to  the  opinion  of  the  Supreme  Court  on  all 
the  questions  arising  upon  the  case. 

/.  Cran/f  for  the  plaintiff,  opened  the  cause.  After  sta- 
ting the  fioLCts,  he  cited  Ten  Eyck  v.  Tihbets^  (1  Caines'  Rep. 
443.)  He  said  the  plaintiff  has  a  right  to  recover  the  whole 
sum  yet  due  on  the  bond  and  mortgage.  There  has  been 
no  neglect  which  amounts  to  a  forfeiture  of  the  whole  or  any 
part.  Due  process  of  law  means  no  more  than  commen- 
cing a  suit,  and  following  it  to  judgment.     To  shield  himself 
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from  paying  pursuant  to  his  guaranty,  the  defendant  should 
show  a  loss  by  our  neglect.  This  could  not  be,  for  Slreeler 
was  insolvent  throughout;  and  there  could  be  no  loss  by  an 
omission  to  sue.  But  there  has  been  no  omission.  We  pro- 
ceeded at  the  very  first  moment  that  we  could  do  it  with  ef- 
fect. Woods  guaranteed  the  payment  of  the  interest,  and 
the  several  instalments  from  time  to  time  as  thpy  fell  due. 
Will  it  be  said -a  term  intervened  between  the  money  falling 
due  and  a  suit  brought  ?  The  answer  is,  that  Streeter  was 
never  worth  one  dollar. 

S.  Stevens  ^  D.  Russell,  contra.  Whether  Streeter  was 
solvent  or  insolvent  is  wholly  immaterial.  The  plaintiff  was 
bound  to  proceed  diligently  under  the  covenant,  as  a  condi- 
tion to  any  claim  upon  the  defendant.  It  is  not  for  the 
plaintiff  to  say,  under  this  covenant,  whether  it  was  incum- 
bent upon  him  to  proceed.  He  had  no  right  to  judge  of  the 
defendant's  ability ;  no  discretion  in  the  business.  An  in- 
stalment fell  due  in  March,  1814,  but  no  suit  was  brought 
till  after  May  term.  Here,  then,  was  the  loss  of  a  term  ; 
and  according  to  both  the  English  cases,  and  those  recently 
decided  by  this  Court,  the  whole  claim  was  forfeited.  The 
condition  goes  to  the  whole  surp  ;  even  a  failure  as  to  the  in- 
terest is  enough.  {Rees  v.  BerringioTiy  2  Ves.  Jun.  540. 
Nisbet  V.  Smith,  2  Bro.  Ch.  Rep.  578-9.  Ex  parte  Smith,  3 
id.  3,  4.  Moahhy  v.  Riggs,  19  John.  Kep.  69,  72.  Kies  v. 
Tift,  1  Co  wen's  Rep.  98.  Straton  v.  Rastall,  2  T.  R.  306, 
370.  Darby  shire  \.  Parker,,  G  East,  3,  10.)  Some  of  these 
cases,  it  is  true,  relate  to  sureties,  and  the  defendant  is  no 
more  than  a  surety. 

Again ;  notice  and  demand  of  payment  were  necessary. 
The  defendant  was  liable  to  pay  only  on  the  default  of  the 
mortgagor,  of  which  notice  should  be  given.  {Morris  v. 
Kirke,  Cro.  Eliz.  73-4.  Depenly  v.  Welbare,  id.  85.  Obas- 
ton  V.  Garton,  id.  91.  Applethwart  v.  NorUey,  id.  229. 
The  case  of  an  Hostler,  Yel  v.  66.  1  Saund.  38,  n.  2.  SeU 
man  v.  King,  Cro.  Jac.  183.  Bradley  v.  Toder,  id.  228-9. 
HiU  V.  Wade,  id.  523.  Rumball  v.  BaU,  10  Mod.  88.)  The 
defendant  was  not  the  original  debtor.     This  is  always  a 
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reason  why  he  should  have  notice.  His  undcKaking  is  col- 
loteral.  (1  Dunl.  Pr.  262.  Ernst  v.  Bartiey  1  John.  Cas« 
319.327.  Bowdeil  Y.  Parsons,  10  East.  359.)  It  maybe 
said,  as  it  was  at  the  trial,  that  notice  is  averred,  and  not  de- 
nied ;  but  notice  alone  is  not  competent  There  should  have 
been  a  demand* 

Again ;  the  verdict  is  for  tod  much.  In  casting  interest, 
small  payments,  less  than  the  interest  due  at  the  time,  have 
been  deducted  when  paid,  and  the  interest  cast  on  the  bal- 
ance. {ConnectictU  v.  Jackson^  1  John.  Ch.  Kep.  13.  SUmgh- 
tan  V.  Ljfnch^  2  id.  209.) 

Another  objection  is,  that  though  the  plaintiff  was,  by  the 
legal  effect  of  the  covenant,  bound  to  proceed  at  his  own 
costs,  we  are  charged  with  these. 

The  plaintiff  should  not  only  have  proceeded  by  fi.  fa. 
but  this  should  have  been  followed  up  by  a  ca.  sa.  The 
process  should  have  been  complete.  There  was  no  way  of 
testing  the  defendant's  al^Iity,  but  by  a  rigid  course  of  ex- 
ecution. 


Crary,  in  reply.  We  aver  notice  of  all  our  proceedings 
to  Woods  ;  the  precise  balance  or  deficiency  is  set  forth ; 
and  notice  of  this  is  included  in  the  averment.  This  is  not 
denied  by  plea,  and  therefore  stands  omitted  upon  the  re- 
cord. An  actual  demand  was  not  necessary.  It  was  the  dc-  ^^ 
fendanf  s  duty  to  pay  on  learning  the  extent  of  the  failure. 
Nan  est  factum,  and  Streeter's  insolvency  only,  are  the  is- 
sues. Every  material  averment,  not  denied,  is  admitted. 
Gkardner  v.  Gardner,  10  John.  Rep.  47.  Tidd.  Pr.  693. 
Peak.  Ev.  266.) 

As  to  the  objection  of  laches,  it  certainly  can  have"  no 
weight.  At  all  events,  it  cannot  extend  beyond  the  partic- 
ular sum  or  instalment  which  was  the  subject  of  the  neglect. 
This  i^  settled  by  the  case  cited  of  Ten  Eyck  v.  Tihbets,  (1 
Gaines'  Rep.  443.)  In  that  case,  one  entire  instalment  was 
not  prosecuted  for  at  all  ;  and  the  Court  presumed  it  paid. 
But  I  repeat,  we  are  confined  to  no  particular  time  in  com- 
mettcing  our  suit  Due  process  of  law  means  a  suit  com- 
menced and  carried  on  to  judgment,  generally.     The  words 
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or  sense  denote*  no  particular  time  at  which  this  is  to  be  done. 
If  the  business  is  managed  prudently,  the  trust  on  our  part 
has  been  properly  executed,  and  the  defendant  has  no  right 
to  complain.  It  was  in  the  plaintiff's  discretion  whether  he 
would  go  to  a  c(L  so.  Woods  gave  no  directions  to  have 
this  extreme  remedy  tried:  and  without  some  farther  act 
or  agreement  on  the  part  of  Woods,  such  a  step  would  have 
endangered  our  rights.  Had  we  committed  the  debtor  in 
execution,  this  would  have  extinguished  the  demand ;  and 
Woods  might  have  pleaded  it  in  discharge  of  an  action  against 
him.  As  to  the  objection  that  costs  are  included,  it  is  true 
only  as  to  those  of  foreclosure.  We  have  defrayed  the  costs 
of  the  action  ourselves^ 

WooDWoRTH,  J.  The  defendant  assigned  to  the  plaintiff 
a  bond  and  mortgage  against  Joshua  Streeter ;  and  cove- 
nanted, that  in  case  the  plaintiff  should  not  be  able  to  procure 
(NT  enforce  payment,  at  the  times  and  in  the  manner  therein 
specified,  by  due  process  of  law^  the  defendant  would  be  ac- 
countable to  him  for  such  sum  or  sums  of  money  as  should 
remain  due. 

The  bond  bears  date  the  8th  February,  1800,  and  b  con- 
ditioned for  the  payment  of  81200,  with  interest,  to  commence 
the  1st  April  thereafter;  8500,  payable  March  1st,  1814; 
•400,  on  the  1st  March,  1818 ;  and  $300,  March  1st,  1822 : 
the  interest  payable  annually  on  the  1st  March  in  each  year. 

This  action  is  commenced  to  recover  the  balance  of  prin- 
ciple and  interest  due  on  the  1st  March,  1818.  The  de- 
claration avers,  that  on  tlie  1st  March,  1814,  8913  became 
doe ;  that  a  suit  was  commenced  against  Streeter  in  the  Su- 
preme Court,  and  judgment  obtained  in  October  term,  1814; 
that  a  testatum  fieri  facias  issued  to  the  Sheriff  of  Washing- 
ton, where  Streeter  resided,  who  returned  that  the  defend- 
ant had  no  goods  or  chattels,  lands  or  tenements.  It  also 
avers,  that  the  plaintiff  foreclosed  the  mortgage,  and  sold  the 
mortgaged  premises,  December  30th  1814,  for  8905 ;  and 
alter  deducting  $50,84  for  costs,  there  remained  8829,49  to 
be  applied  to  the  mortgage.  The  next  averment  states,  that 
on  the  1st  March,  1818,  $420,30  became  due,  over  and 
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above  the  sum  before  received^  and  that  the  plaintiff  issued 
BnaUasfitri  facias  to  the  same  county,  which  was  returned 
n  like  maDoer  as  the  first.  The  declaration  then  alleges 
that  Streeter  was  insolvent,  and  had  been  so  since  March 
1st,  1814,  and  that  the  defendant  had  notice  of  the  proceed* 
in^  against  him,  and  of  his  insolvency. 

The  defendant  pleaded  non  est  factum,  and  that  the  plain- 
tiff might  have  enforced  payment,  by  due  process  of  law,  and 
look  issue  as  to  the  insolvency  of  Streeter. 

The  verdict  was  taken,  by  consent,  for  8586,86,  subject  to 
the  opinion  of  the  Court,  the  amount  to  be  reduced  if  necessa- 
ry to  such  sum  as  the  plaintiff  is  entitled  to  recover. 

At  the  trial,  the  bond  was  given  in  evidence  ;  and  by  the 
endorsements  on  the  back,  it  appears  that  the  interest  for 
1810,  1811  and  1813,  except  36  cents,  was  received;  but 
there  is  no  evidence  that  the  interest  for  1812  had  been  paid 
by  Streeter,  or  that  any  prosecution  was  commenced  pre- 
vious to  1814.  For  this  omission,  the  defendant  contends 
that  the  plaintiff  has  not  complied  with  the  contract,  and,  con- 
sequently, that  he  is  exonerated.  There  is  no  doubt  that  the 
defendant  is  not  liable  for  the  interest  of  1812,  by  reason  of 
the  neglect  to  prosecute  for  upwards  of  two  years  there- 
after. When  this  interest  fell  due,  the  plaintiff,  to  whom  it 
was  payable,  had  a  right  to  receive  it  from  Streeter,  or  remit 
it  to  him,  or,  if  he  chose,  to  forbear  a  prosecution,  and  thereby 
incur  the  risk  of  loss,  by  exonerating  the  defendant  to  that 
extent.  He  was  authorized  so  to  do,  within  the  fair  con- 
struction of  the  assignment.  It  is  immaterial  to  the  defen- 
dant, provided  no  claim  for  its  payment  can  be  enforced 
againsC'faim.  It  would  be  a  forced  and  unnatural  construc- 
tion, to  suppose  the  parties  intended,  that  nothing  short  of 
actual  payment  should  suspend  a  suit  against  Streeter,  al- 
though the  same  object  was  attained,  so  far  as  the  defendant 
is  concerned,  if  the  plaintiff  by  any  other  act  relinquished  his 
hold  upon  him.  I  apprehend  this  objection  cannot  be  sup- 
ported upon  any  principle  of  law  or  justice. 

In  Ten  Eyck  v.  Tibbets,  (1  Caines,  427)  the  bond  assigned 
was  payable  by  instalments ;  the  plaintiffs  covenanted  to  use 
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all  due  diligence,  and  to  take  all  legal  measures  by  prosecu- 
tion at  law.  The  first  iDstalment  was  payable  May  !»  KiOS, 
but  no  action  was  comnoenced  until  May,  1, 1790,  when  the 
second  became  due.  In  the  action  to  recover  against  the 
assignors,  no  notice  was  taken  of  the  first  instalment :  the 
plaintiffs  did  not  claim  to  recover  it  of  the  defendants ;  but 
among  other  things  it  was  urged  by  them,  that  it  was  the 
duty  of  the  plaintiffs  to  have  proceeded,  and  that  if  the  in- 
stalment  had  not  been  paid  or  sued  fbr,  the  piaimiflb  lost  all 
right  to  look  to  the  defendants  for  any  futore  sums.  The 
objection  was  not  regarded.  Then^Mom^  Justice,  lays,  ^  it 
is  a  sufficient  answer  to  say,  that  no  demand  is  made  of  the 
defendants  for  that  instalment ;  any  delay  or  laches  of  the 
plaintifis  in  this  respect,  can  only  be  alleged  when  a  demand 
if  made  upon  the  defendants."  On  this  point  Raddiff^  Jus- 
tice, concurred,  and  LswiSf  Chief  Justice,  seems  not  to  have 
noticed  the  objection. 

The  action  against  Streeter  was  not  commenced  until  May 
vacation,  1814.    It  is  contended  that  it  ought  to  have  been 
commenced  previous  to  that  term*    By  the  terms  ^  due  pro- 
cess of  law^**  1  understand  all  ordinary  legal  measures,  pro- 
secuted with  good  faith.    In  considering  the  question  of  due 
diligence,  I  think  it  relevant  to  look  at  the  testimony  relative 
to  Streeter's  responsibility  in  April,  1814.    He  had  been 
Gaoler  and  Deputy  Sheriff  a  number  of  years.    Sheriff  Doty 
testified  that  as  early  as  1814,  he  was  unable  to  pay  his 
debts ;  he  did  not  know  that  he  owned  any  real  estate ;  since 
that  time  he  has  had  but  trifling  personal  property,  and  that 
gemerally  covered  by  execution ;  and  that  he  had  no  other 
means  of  supporting  the  prisoners,  than  with  the  money  paid 
him  by  the  county.    One  witness  thought  that  in  1814  and 
1815  a  judgment  of  9100  might  have  been  collected;  but 
•everal  other  witnesses  stated  that  he  had  been  reputed  to 
be  insolvent  from  the  time  he  went  to  Philadelphia  .with  a 
drove  of  horses,  which  appeared  to  be  previous  to  the  last 
war.    Another  witness  thought  if  the  judgment  had  been  ob- 
tained in  August  tenn,  instead  of  October,  and  a  ptf.  sa.  is- 
sued after  ajlE.  fa.  the  debt  could  not  have  been  collected. 
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Thcde  facts  render  it  highly  probable,  that  had  the  luit 
been  commenced  on  the  1st  April,  1814,  the  result  would 
have  been  the  same.  Do  they  not  show  reasonable  dili- 
gence in  point  of  time  7  Every  question  of  due  diligence 
must  be  decided  by  a  view  of  all  the  facts  and  circumstances. 
What  would  be  a  lach  in  one  case,  might  bo  reasonable  dili«' 
gence  in  another*  It  will  not  be  contended  that  due  diligence 
requires  a  prosecution  to  be  commenced,  in  every  case  on 
the  day  the  aumey  is  payable.  If  a  party  intends  that,  he 
will  guard  hii  contract  as  in  the  case  before  cited,  where 
the  plaintilBs  covefnnted  to  prosecute  *'  immediately  after 
the  several  sums  of  money  became  due."  There  is  no  such 
stipulation  in  this  case.  I  entirely  concur  with  the  reasoning 
of  Mr.  Justice  Thompson  on  this  point,  in  the  case  cited* 
Ho  observes,  ^  if  there  were  any  circumstances,  whereby 
any  loss  might  probably  be  sustained  for  want  of  duo  dili* 
gence  in  procuring  payment  of  the  first  instalment,  it  might 
have  been  proper  evidence  for  the  defendants  to  have  avail- 
ed themselves  of,  on  the  issue  with  respect  to  due  diligence.^ 
I  think  the  evidence  satii^tory,  that  no  loss  has  thereby 
been  sustained.  A  reitsooable  discretion  as  to  time  was  in- 
tended to  be  vested  in  the  plaintiff  by  the  language  of  the 
assignment ;  the  strict  construction  contended  for  by  the 
defendant  would,  I  apprehend,  be  a  departure  from  the  obvi- 
ous import.  I  conclude,  then,  that  the  plaintiff  is  not  chaifie- 
able  with  neglect  by  omitting  to  commence  the  action  until 
May  vacation,  1814. 

The  case  oiMoakhy  v.  Biggh  (10  John.  60)  is  not  appli- 
cable. Thers  the  defendant  undertook  that  the  note  was 
good  and  collectable  after  due  course  of  law.  The  plaintiff 
sued  the  indorsers,  but  not  the  maker,  and  averred  that  the 
maker  was  discharged  under  the  insolvent  act  17  months  af- 
ter the  note  became  due.  The  defendant  demurred,  and  the 
GSourt  held  that  this  neglect  discharged  the  defendant. 
Whether  the  maker  was  possessed  of  property  during  the  17 
months  did  not  appear.  They  could  not  presume  that  he 
was  not,  nor  could  they  say  the  money  might  not  have  been 
collected  if  a  suit  had  been  instituted  when  the  note  fell  due. 
They  were  not  called  on  to  express  an  opinion,  whether  the 
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plaintiff  could  pass  a  term  with  safety  'f  for,  however  tliat 
might  be,  there  was  no  doubt  that  17  months  would  dis^ 
charge  from  the  guaranty.  The  expressioDt  that  a  term 
should  not  have  been  lost,  may  be  regarded  in  that  case  as 
an  obiter  dictum.  Admitting,  however,  that  it  is  to  be  consi- 
dered as  authority,  it  must  be  understood  as  applicable  to 
the  case  then  under  consideratioiY,  where  there  was  no  evi- 
dence to  show  that  the  money  could  not  have  been  cottected 
by  due  course  of  law.  It  would  not,  I  apprehend,  have  been 
laid  down  as  a  rule,  had  the  facts  corresponded  with  this 
case.  In  the  case  of  Kiesv.  T.  4*  8.  Tift,  (1  Cowen,  98) 
the  facts  were  these ;  the  defendants  gave  a  note  to  the 
plaintiff,  payaUe  February  1,  182(Hand  the  plaintiff  assign- 
ed to  the  defendants  a  mortgage  against  Lewis  and  Tifil,  the 
last  instalment  of  which  was  payable  on  the  same  day.  By 
a  condition  to  the  note  under  written,  the  defendants  agreed 
that  if  the  mortgage  should  be  collected  by  the  time  set  forth, 
then  the  note  to  be  payable  at  the  time  therein  specified ;  if 
not,  the  note  was  not  payable  until  the  money  was  collected 
on  the  mortgage  by  due  course  of  law.  It  did  not  appear 
that  the  defendants  had  ever  prosecuted  Lewis,  the  mortga- 
gor. On  the  8th  August,  1820,  Kies  commenced  his  action 
on  the  ground  that  the  defendant  bad  not  used  due  diligence. 
It  was  not  pretended  that  Lewis  was  not  of  sufficient  ability 
to  pay.  The  Court  held  that  the  defendants  were  liable,  that 
they  ought  not  to  have  suffered  a  term  to  pass  without  a 
prosecution,  particularly  as  they  were  so  directed  by  the 
plaintiff.  This  case  is  also  clearly  distinguishable  from  the 
present.  There  was  no  insolvency  of  tiie  mongagor  pro- 
ved, or  that  he  was  destitute  of  property,  nor  that  the  pre- 
mises mortgaged,  were  not  abundantly  sufficient  to  satisfy 
tlie  debt.  No  cause  is  assigned  for  not  prosecuting.  The  in- 
ference is,  that  the  defendants  did  not  elect  so  to  do,  and  con- 
sequently could  have  no  well  founded  complaint  for  being 
held  liable  to  pay  the  note. 

The  next  objection  is,  that  the  plaintiff  has  not  proved  no- 
tice of  the  proceedings  to  the  defendant,  and  a  demand  of 
pa3rment.  The  declaration  avers  notice  of  the  proceedings 
against  Strccter  and  his  insolvency ;  the  truth  of  this  aver- 
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ment  is  admitted  by  the  pleadings.     By  the  plea  of  non  est    ALBANTr 
fttctum,  the  execution  of  the  instrument  only  is  put  in  issue ;      ^  ' 
all  the   other  material   facts   are  thereby   admitted.     (10     Th< 
John.  47.)  y/^ 

The  other  pleas  put  in  issue  the  solvency  of  Streeter,  and 
that  the  plaintiff  might  have  enforced  payment  by  due  pro- 
cess  of  law.  The  averment  of  notice  is  not  tra versed.  It 
was,  therefere,  unnecessary  to  offer  further  evidence  on  that 
point,  at  the  trial.  The  liability  of  the  defendant  rested  on 
this,  that  the  plaintiff  had  done  all  that  the  covenant  required 
of  him. 

If  the  facts,  of  which  the  defendant  was  notified,  are,  in 
judgment  of  law,  sufficient  to  charge  him,  then  his  duty 
required  him  to  pay  without  a  demand.  By  the  express 
terms  of  the  covenant,  he  is  to  pay,  if  the  plaintiff  can- 
not obtain  jiayment  by  due  process  of  law.  After  know- 
ledge of  this,  to  insist  on  a  demand,  is  to  make  a  requisition 
not  required  by  the  contract.  There  is  a  difference  be- 
tween a  mere  duty  and  a  collateral  sum.  Where  the  first  ia 
promised  to  be  paid  on  request,  no  actual  request  is  neces- 
sary ;  but  it  is,  on  a  promise  to  pay  a  collateral  sum  vpan 
request;  and  had  the  contract  in  this  case  contained  that 
stipulation,  the  plaintiff  could  not  recover.  \^ithout  proving 
it ;  but  it  is  not  provided  for,  and  was,  therefore,  unnecessa- 
ry to  be  proved.  (1  Saund.  33.) 

It  is  also  objected,  that  the  facts  proved  on  the  trial  do 
not  show  that  the  money  could  not  have  been  collected  of 
Strceter  in  1814.  I  Iiavc,  in  some  measure,  anticipated  this 
objection.  It  may  safely  be  conceded  that  they  do  not  con- 
clusively establish  that  fact,  but  do  they  not  remove  all  rea- 
sonable doubt  on  this  subject,  and  satisfy  the  mind,  that  in 
the  exercise  of  a  sound  discretion,  tlie  plaintiff  might  well 
consider  it  immatcral  whether  a  suit  was  commenced  a 
term  sooner  or  later  ?  If  there  is  sufficient  ground  for  deem- 
ing the  difference  of  time  immaterial,  which  I  think  there  is, 
then  there  was  no  want  of  due  diligence  in  permitting  the 
May  term  to  pass  without  a  suit. 

It  is  also  urged,  that  a  ca.  sa.  ought  to  have  issued  after 
llic  return  of  a  fi.  fa.    The  contract  does  not,  in  my  view. 
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by  the  omission.  The  certain  consequence  would 
have  been,  the  accumulation  of  costs  to  be  paid  by  the  plain- 
ti^  without  any  prospect  of  remuneration.  It  is  enough  that 
all  reasonable  measures  be  pursued,  such  as  a  prudent  man 
would  take  in  conducting  his  affairs  with  skill  and  judgment. 
To  take  erery  possible  step,  and  exhaust  every  legal  pro- 
oesSt  to  no  valuable  purpose,  does  not  seem  to  be  demanded 
by  the  contract  of  the  parties.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

SfJTHSKLAHB^  J.  (after  stating  the  &cts.)  It  is  contended 
on  the  part  of  the  defendant  that  the  plaintiff  is  not  entitled 
to  recover.  1.  Because  he  has  not  used  doe  diligence  fai 
prosecuting  Streeter,  the  obligor.  3.  Becapy  he  has  not 
used  all  legal  means  to  collect  the  money  fhiinliin,  no  co.  lo. 
having  been  issued  on  the  judgment.  8.  Becaose  he  has 
neither  averred  nor  proved  a  demand  of  payment  from  the 
difendant  of  the  sum  in  arrear,  before  suit  brought. 
.  The  first  instalment,  and  all  the  interest  which  became 
due  upon  it  having  been  paid,  and  constituting  no  part  of  the 
plaintiff's  demand  in  this  action,  whether  he  was  guilty  of 
lacb^,  or  not  in  the  collection  of  that  instahaent,  cannot  ef- 
fect "Kis  present  claim.  The  evidence  estsddishes,  beyond 
an  question,  the  insolvency  of  Streeter  on  the  first  day  of 
March,  1814 ;  and  that  he  had  no  real  property  to  be  affec- 
ted by  a  judgment.  The  principal  question  in  this  case 
arose  in  the  case  ot  Ten,  Eyck  v.  TStbeU,  (1  Caines,  427.) 
That  was  also  an  action  of  covenant  upon  an  assignment  of 
a  bond  payable  by  instalments.  The  covenant  was  substan- 
tially like  the  one  in  question.  The  plaintiff's  action  was 
founded  on  the  non-payment  of  the  second  instalment ;  and 
in  his  declaration,  he  neither  averred  payment  of  the  first  in- 
stalment, nor  took  any  notice  of  it.  It  was  objected  that  if 
the  first  instalment  was  not  paid  at  the  day,  it  was  the  duty 
of  the  plaintiff  to  have  commenced  a  suit  and  obtained  a 
judgment  for  the  penalty,  which  would  have  operated  as  a 
security  for  the  subsequent  instalment ;  and  that  he  ought 


.\ 


OF  THE  STATE  OF  NEW-YORfc.  187 

affirmatively  to  have  shown,  either  that  it  was  paid  at  the  albaht, 

day,  or  that  a  suit  was  comoienced.    In  answer  to  tUt,  '•»•*«»• 
Tlunnpson^  J.  in  his  opinion,  says,  **  It  is  sufficient  that  no 


demand  is  made  of  the  defendant  for  that  instalment ;  and  ^][^ 
the  presumption  is,  that  it  has  been  paid.  Any  delay  or  la- 
ches of  the  plaintifis  in  this  respect,  however,  it  appears  to 
me,  can  only  be  alleged  when  a  demand  is  made  upon  them 
for  that  instalment.  If  there  were  any  circumstances  (shown) 
whereby  any  loss  might  probably  be  sustained  for  want  of 
due  diligence  in  procuring  payment  of  the  first  instalment,  it 
might  have  been  proper  evidence  for  the  defendant  on  the 
issue  with  respect  to  due  diligence,  &c.  The  other  Judges 
were  of  the  same  opinion. 

But  in  the  case  before  us,  admitting  the  question  of  lach- 
es as  to  the  first  instalment  to  be  open,  I  think  it  may  well 
be  doubted  wiMier  the  plaintiff*  was  in  default.  It  does  not 
appear  when  the  proceedings  for  foreclosing  the  mortgage 
were  commenced.  The  sale  was  in  December,  nine  months 
after  the  first  instalment  became  due.  There  is  nothing  ift 
this  fact  from  which  the  presumption  necessarily  arises,  thkft 
there  was  any  delay  in  instituting  the  proceedings.  Every 
presumption  is  in  favor  of  the  diligence  of  the  plaintiflT,  and 
it  is  for  the  defendant,  affirmatively  to  make  out  a  neglect  of 
duty.  The  sale  may  have  been  postponed  for  want  of  bid- 
ders; or  it  may  have  been  delayed  for  other  justifiable  rea- 
sons. It  can  hardly  be  contended  that  it  was  the  duty  of 
the  plaintiff  simultaneously  to  prosecute  the  bond  and  fore- 
close the  mortgage.  He  must  do  both,  if  necessary,  before  he 
can  resort  to  the  defendant.  But  he  may  first  try  the  effect  of 
the  one,  and  if  that  is  unavailing,  then  resort  to  the  other. 
Here  the  foreclosure  produced  more  than  sufficient  to  pay  all 
that  became  due  previous  to  the  1st  March,  1818;  and  if 
no  suit  had  been  commenced  by  the  plaintiff  on  the  bond,  I 
am  not  prepared  to  say  that  his  right  would  have  been  af- 
fected by  the  omission,  unless  it  appeared  that  it  had  been 
injurious  to  the  defendant.  But  here  a  suit  was  commen- 
ced in  May  vacation  after  the  instalment  became  due ;  that 
is,  within  two  months.  This  is  prima  facie  sufficient.  Where 
the  plaintiff  resided  at  the  time  does  not  appear.    He  may 
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have  lived  in  «  remote  part  of  the  statc^  from  which  process 
could  not,  without  extraordinary  care  and  diligence,  have 
been  issued  and  served  before  the  May  term.  Reasonable 
diligence  is  all  that  is  required. 

The  dicta  in  Moakky  v.  Riggs,  (19  John.  72)  and  Kies  v. 
Tiffin  (1  Cowen  08)  ^^that  a  iermmtut  not  be  permitted  to 
elapse  before  suit  is  brougJU^^  must  be  taken  in  connexion 
with  the  fact  in  those  cases.  There  was  great  and  unneces- 
sar}'  delay  in  both. 

In  relation  to  the  second  instalment,  the  only  laches  im- 
puted to  the  plaintiff  is  in  not  issuing  a  ca.  sa.  A  testatum fi, 
fa.  was  issued  immediately  after  it  became  due,  which  was 
returned  nuUa  bona^  and  the  declaration  avers  that  the  defend- 
ant had  notice  of  the  fact.  This  Court  has  held  that  where 
a  party  undertakes  to  pay  the  debt  of  a  third  person,  if  it 
cannot  be  collected  from  him^  it  is  necessary  to  issue,  not 
only  a^.  fa.  but  a  ca,  sa,  against  the  original  debtor,  before 
recourse  can  be  had  to  the  surety.  I  do  not  well  see  how 
this  case  is  to  be  distinguished  from  that.  The  fact  that 
here  the  proceedings  are  in  the  name  of  the  guarantor,  and 
that  if  the  body  of  Strceter,  the  obligor,  had  been  taken  in 
execution,  it  would  have  been  a  satisfaction  of  the  debt  as 
between  him  and  Woods,  does  not  appear  to  me  to  vary  the 
case.  Tliat  is  a  risk  which  Woods  assumed,  if,  by  the 
terms  of  the  covenant,  it  was  the  plaintiff's  duty  to  issue  a 
CO.  so.  before  lie  could  resort  to  him.  The  taking  of  Street- 
er  in  execution  would  not  have  affected  the  plaintiff's  right 
of  action  against  Woods. 

It  is  no  answer  to  say,  that  Strceter  was  insolvent,  and 
that  there  is  no  reason  to  suppose  that  a  ca,  sa,  would  have 
produced  the  money.  Upon  that  point  the  witnesses  enter* 
tained  different  opinions  ;  and  it  is  the  right  of  the  defendant 
Co  insist  that  the  efiect  of  it  shall  be  determined,  not  by  the 
opinion  of  witnesses,  but  by  actual  experiment.  By  the 
terms  of  the  defendant's  covenant,  the  issuing  of  a  ca.  so. 
against  Streeter  was  a  condition  precedent  to  his  liability ; 
and  it  was  incumbent  on  the  plaintiff  to  show  a  perform- 
ance of  that  condition,  or  that  its  performance  was  dispensed 
with  by  the  defendant,  before  he  can  resort  to  him*  Moak- 
ley  V.  Riggs^  19  John.  71-2.  per  Spencer,  J. 
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ll  was  not  necessary  for  the  plaintiflT  to  aver  or  prove  a 
demand  of  payment  from  the  'defendant,  before  suit  brought. 
The  declaration  contains  ali  that  was  necessary  to  be  aver- 
red on  that  point ;  notice  to  the  defendant  of  the  issuing  of  a 
fi.  fau  against  Streeter,  and  a  return  of  nuUa  bona^  and  that 
Streeter  was  insolvent.  If  those  facts  established  the  post* 
tion,  that  the  money  could  no  be  collected  from  Streeter  by 
due  process  of  law  (as  the  plaintiff  supposed)  this  was  enough. 
The  defendant's  liability  then  immediately  accrued.  It  watf 
DO  part  of  the  contract  that  payment  should  be  demanded  b0* 
fore  suit  brought  Notice  of  the  facts  from  which  the  de* 
fendant's  liability  necessarily  resulted  was  all  that  was  ne- 
cessary to  be  averred.  The  bringing  of  the  action  was  a 
sufficient  demand. 

But  upon  the  second  point  I  have  come  to  the  conclu8ioii< 
though  with  reluctance,  that  the  defendant  is  entitled  to 
judgment. 

Savaob,  Ch.  Justice,  concurred  with  Mr.  Justice  Wood- 
worth  :  and  proceeded  to  estimate  the  amount  which  the 
plaintiff  ought  to  recover,  according  to  the  principles  laid 
down  by  him.  And  a  majority  of  the  Court  finally  concur* 
red  in  a  judgment  for  the  plaintiff  for  9476,60. 


ALBANY, 
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Judgment  for  the  plaintiff* 
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to^^  roi^uUto  Trespass  quare  clausum  fregit,  tried  July  16Ui,  1823,  at 
highway!,  (2  tbe  Tompkios  Circuit,  before  Nelson^  C.  Judge. 
^  Ve.)  ^the  The  (daintiff  proved  that  the  defendants,  in  November, 
commiwon-  1^1,  Opened  a  road  through  his  land,  and,  in  doing  so,  pul- 
wayi^  areaa-  ^  down  a  com  crib  which  the  plaintiff  bad  used  as  such 
ihorizedtolaj  f^  several  years ;  and  ploughed  and  scraped  12  or  15  rods 
highways,  tfaiough  the  plaintiff's  mill  yards ;  and  erected  a  bridge 
throagh^land  acToss  Salmon  creek,  so  as  to  injure  the  plaintiff's  water  pri- 
statflT  of  na.  vileges  for  mills ;  ploughed  and  scraped  close  to  the  rear  of 
VJJ^^^*^  the  plaintiff's  dwelling  house,  and  cut  up  his  door  yard  with 
emifDated  waggons  and  teams  in  carrying  stone  and  timber  for  the 
mo^T  so  o^l  bridge.    The  plaintiff  had,  on  his  premises,  a  saw  mill,  ful- 

ed;   but    ihia 

proTinon  does  not  authorize  them  to  lay  out  a  highway  through  buildings,  mills  or  manu- 
factories, or  fixtures,  yards,  &.c.  appurtenant  to  them,  without  consent  of  the  owner. 

Accordingly,  where  commiastoners  laid  out,  and  opened  a  roaa  through  a  corn  crib,  mill 
yard,  and  the  tenter  bars  of  a  fiilUng  mill,  held^  that  they  were  lishle  to  the  owner  in  trespass. 

The  right  of  the  owner  of  improved  or  cultivated  land,  through  which  the  commissioners 
have  laid  a  highway,  to  appeal  to  three  judges  of  the  court  of  common  pleas,  under  the  36th 
section  of  the  act  (3  R.  £.  382,)  is  personal  to  such  owner,  whpse  private  rights  cannot  be 
affected  by  an  u>peal  in  behalf  of  any  other  person,  through  whoso  land  the  same  road  may 
slso  have  been  laid.    If  there  be  sCTeral  owners,  each  may  appeal  for  himself. 

It  is  the  duty  of  the  iudgos  to  whom  such  appeal  is  made,  to  convene  and  decide  it  as  soon 
as  may  be,  on  a  day,  hxi.  which  they  shall  agree  upon,  of  which  they  should  give  notice  to 
the  purties,  who  then,  and  not  till  then,  are  bound  to  attend,  or  be  concluded. 

An  appeal  suspends  the  powers  of  the  commissioners ;  and  till  their  acts  are  affirmed  by 
a  decision,  they  cannot  open  the  road.     If  they  do  so,  they  are  trespassers. 

When  one  C.  through  whose  land  a  road  was  laid,  appealed  to  three  judges ;  then  M. 
Ihrouffh  whose  land  the  same  road  passed,  appealed  to  three  judges,  two  of  whom  were  the 
same  judges  appealed  to  by  C. ;  and  C.  appeared  before  the  last  ooard,  and  objected  to  iheir 
proceeding,  on  the  ground  that  his  appeal  was  first ;  but  his  objection  was  overruled ;  and 
lie  then  stated  his  reasons  against  the  proceedings  of  the  commissioners,  in  passing  over  the 
ground  through  which  the  road  ran ;  and  the  judges  affirmed  tlie  acts  of  the  commissioners : 
Mil,  notwithstanding,  that  their  decision  was  void,  and  of  no  effect  as  to  C. :  and  that  he 
was  entitled  to  select  the  three  judges  who  were  to  pass  upon  his  rights. 

After  C.*s  appeal,  one  of  the  judges  to  whom  ho  appealed  went  abroad,  and  did  not  rotum 
till  after  M.'s  appeal  was  decided  ;  and  no  further  proceedings  were  had  by  C  ;  and  the  coin- 
missioners  laid  out  and  opened  the  road ;  yet  heldt  that  C.*s  appeal  continued  in  force,  and 
was  not  to  be  deemed  discontinued  or  abandoned  by  the  neglect  ^  the  judges  to  convene  and 
hear  it ;  and  that  the  commissioners  wore  trespassers. 

If  the  commissioners  deem  the  judges  dilatory,  they  should  apply  to  them  to  fix  a  day  for 
the  hearing. 

After  the  appeal,  the  judges  become  actors,  and  if  they  do  not  proceed,  it  cannot  be  im. 
puted  as  a  lach  to  the  party. 

Where  a  road  is  laid  out  through  improved  land,  on  the  petition  of  13  men,  upon  the  pro- 
ceeding coming  in  question  before  a  court,  it  will  be  intended  that  they  were  12  reputable 
freeholders,  within  the  words  of  the  act  (2  R.  L.  275,  s.  16,)  until  the  contrary  be  shown* 
Per  W9Qdw9rtht  J.  interrupting  Plaits  arguendo. 
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ling  mill  and  carding  machine.     In  Junc»  1821,  the  plaintifT   albmt, 
had  agreed  with  a  carpenter  to  build  him  a  dwelling  house,     ^^J?f* 
poining  out  the  spot  where  it  now  stands  as  the  site.     Some       citrk 
of  the  timber  was  procured  in  August,  and  the    dwelling       ^' 
house  finally  erected  before  the  actual  opening  of  the  road ; 
but  after  it  was  laid  out.  The  road  cut  off  about  two  rods  of 
the  plaintiff's  tenter  bars,  erected  for  carrying  on  the  busi- 
ness of  his  fulling  mill ;  but  it  was  in  fact  worked  and  tra« 
veiled  so  as  not  to  interfere  with  the  tenter  bars  of  the  dwifA*- 
iing  house. 

The  defendants  justified  as  commissioners  of  highways 
and  proved  that  they  had,  on  the  14th  August,  1821,  laid  out 
the  road  according  to  the  provisions  of  the  act  to  regulate 
highways,  on  the  petition  of  12  freeholders  :  and  that  they 
had  proceeded  according  to  the  directions  of  the  IGth  sec- 
tion of  that  act,  (2  R.  L.  275.) 

The  plaintiff  then  proved  that  he  appealed  from  this  act  of 
the  commissioners  to  R,  Smithy  S.  Crittenden^  and  J.  SvUon^ 
three  of  the  Judges  of  the  C.  P.  of  Tompkin's  county,  giving 
them  notice  of  his  appeal,  August  21,  1821.  Judge  Smith 
declined  attending  to  hear  the  appeal  till  after  his  return  from 
the  late  state  convention,  of  which  he  was  a  member  when 
he  promised  to  give  the  plaintiff  notice,  &c.  This  was 
never  done. 

The  defendants  proved,  that  in  the  mean  time,  Andrew 
Myers,  through  whose  improved  land  the  same  road  ran,  ap- 
pealed to  Crittenden^  Sutton  and  Oere^  three  of  the  Judges  of 
Tompkins  county,  Crittenden  and  Sutton  being  two  of  the 
Judges  to  whom  the  plaintiff  had  appealed,  who,  on  the  22d 
day  of  September,  1821,  met  and  heard  and  decided  the  ap- 
peal affirming  the  proceedings  of  the  commissioners ;  thai 
the  plaintiff  appeared  before  them  with  counsel,  and  apprised 
them  of  his  appeal,  and  objected  to  'heir  proceeding;  but 
afterwards  went  with  the  Judges  on  the  line  of  the  road, 
through  his  premises,  and  pointed  out  his  objections ;  and 
was  present  when  the  decision  was  made ;  that  proper  no- 
tice had  been  given  to  the  plaintiff,  to  remove  his  fences  pre- 
vious to  the  opening  of  the  road. 

The  plaintiff  offered  to  prove  that  the  road  ran  through 
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his  mill  yards,  so  as  to  deprive  him  of  the  beneficial  use  of 
his  mills  ;  but  this  evidence  was  overruled ;  and,  under  the 
direction  of  the  Judge,  the  jury  found  for  the  defendants. 
The  only  question  of  fact  submitted  to  them  vras,  whether 
the  road  did  not  run  through  the  plaintiff's  garden,  occupied 
as  such  for  four  years  before  the  road  had  been  laid  out. 

/.  PlaUf  moved  to  set  aside  the  verdict,  and  for  a  new  trial. 
He  insisted.  I.  Thai  the  eomnriaaioners  had  no  power,  under 
the  act  to  regulate  highways,  (2  K.  L*  270,)  to  destroy  the 
plaintiff's  mill  site,  or  lay  out  a  road  throi%h  a  building  of  any 
kind.  This  act  creates  their  office,  and  defines  their  pow- 
er. The  language  of  the  first  section  is  general.  By  this, 
their  authority  as  to  the  nature  of  the  ground  is  unlimited  in 
terms,  but  it  refers  to  the  limitation  in  the  16th  section, 
which  confines  their  power  to  improved  or  cuItitxUed  land ; 
or,  as  they  arc  called,  in  another  part  of  the  section,  enclosed 
QX  improved  lands.  What  is  the  meaning  of  these  terms? 
They  are  not  technical,  and  must,  therefore,  be  understood 
according  to  their  ordinary  acceptation,  which  is  merely 
land  brought  from  its  wild  uncultivated  state,  and  made 
capable  of  present  use,  for  the  purpose  of  crops.  The  va« 
rious  provisions  of  the  IGlh  section  relate  to  land  of  this 
description.  The  whole  of  this  section  is  a  mere  proviso  to 
the  first.  It  was  assumed  by  tiie  legislature,  that,  to  run  a 
road  through  wild  lands,  rather  conferred  a  benefit  than  work* 
ed  an  injury  to  the  owner ;  but  in  reference  to  improved^  en- 
closed or  cultivated  lands,  it  was  otherwise.  The  Court 
will,  however,  in  construction,  limit  the  description  accor- 
dii^  to  the  nature  of  the  case,  the  subject  matter,  and  the 
power  of  the  legislature.  From  these,  we  think  there  is  an 
imi^ed  restriction  to  wild  lands,  or  improved  or  cultivated 
lands,  properly  so  called.  The  legislature  bad  no  power  to 
burthen  other  lands.  There  is  a  proviso  in  this  16th  section, 
that  a  road  shall  not  be  laid  through  a  garden,  or  orchard  of 
a  certain  age  or  growth.  No  adequate  mode  of  assessing 
damages  is  provided  for  the  injury  to  buildings,  mill  seats 
and  the  like;  and  it  would  be  injurious  to  them,  to  suppose 
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ttiey  intended  to  confer  a  power  to  lay  roads  through  a  build- 
ing, without  any  adequate  provision  for  compensation.  The 
power  extends  merely  to  improved  or  cultivated  land,  in  the 
sense  for  which  we  contend.  Look  at  the  great  caution 
which  they  have  exercised  relative  to  the  demolition  of  build- 
ings, in  laying  out  streets  in  the  city  of  New* York.  Express 
words  were  deemed  necessary  to  confer  this  power,  and  the 
most  cautious  provisions  were  adopted  against  its  abuse.  It 
would  be  absurd,  to  call  a  com  crib  improved  or  cultivated 
land.  So  of  the  mill  seat,  in  its  natural  state.  The  tender 
bars  were  necessary  for  the  enjoyment  of  the  fulling  mill. 
The  legislature  thought  that  a  garden  or  orchard  might 
have  come  within  the  power  given,  and  therefore,  inserted 
an  express  exception  of  these.  Why  was  this  done  ?  They 
were  considered  as  peculiarly  dear  to  the  owner,  being  gene- 
rally appurtenant  to  his  dwelling-house.  Shall  we  be  told 
that  the  legislature  have  guarded  the  appurtenance,  but  have 
left  the  building  unprotected?  That  they  have  carefully 
saved  the  incident,  without  intending  to  protect  the  principal  ? 
That  a  paltry  cabbage  or  potatoe  patch  shall  be  held  sacred, 
while  the  dwelling-house  may  be  destroyed  ?  It  is  a  well- 
settled  rule  of  construction,  that,  though  a  statute  may  be 
couched  in  such  general  terms,  as  by  a  full  and  extended  con- 
struction to  take  away  private  property,  it  shall  be  restricted 
in  its  operation  to  other  objects.  The  Court  will  intend  that 
the  legislature  did  not  mean  to  do  injustice  to  the  individ- 
ual ;  and  adopt  such  a  construction  as  is  consistent  with  the 
rights  of  the  subject.  (Gardner  v.  Trustees  of  Newburgh, 
2  John.  Ch.  Rep.  162.  The  People  v.  Piatt,  17  John.  Rep. 
195,  215.  Bradshaw  v.  Rogers.  20  John.  Rep.  103,  lOS. 
Yarick  v.  The  Corporation  of  New-York,  1  John.  Ch.  Rep.  68. 
Bac.  Abr.  Statute,  (/)  pi.  10,  p.  391.  Wales  v.  Stetson,  3 
Mass.  Rep.  143,  146.)  The  39th  section  of  the  act  to  regu- 
late highways,  also  affords  a  strong  inference  against  the 
power  set  up  in  this  case.  It  provides  for  the  rcmovol  of 
fences  in  all  cases  where  a  road  is  laid  out  through  enclosed 
lands.  This  shows  plainly  that  the  legislature  had  in  view 
ordinary  enclosed  fields  merely  ;  and  it  is  inconsistent  with 
any  other  construction  than  the  one  for  which  we  contend. 
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These  fences  are  to  bo  removed  on  a  notice  of  GO  days 
only.  If  the  removal  of  a  building  was  contemplated,  the 
operation  may,  in  many  cases,  be  very  dilatory  and  expen- 
sive. The  mere  materials  of  some  houses  would  sell  for 
j|5,000.  Yet  there  is  no  power  to  extend  the  time,  and  no 
provision  for  the  extraordinary  expense. 

2.  It  no  where  appears,  in  the  proceedings,  that  the  free- 
holders who  petitioned  to  have  the  road  laid  out,  were  repu- 
table freeholders  in  the  language  of  the  16th  section  of  tlie 
act. 

[WooDWORTH,  J.  This  is  clearly  to  be  intended,  till  the 
contrary  is  shown  ;  and  we  so  held  in  a  case  lately  before 
us.j 

3.  We  had  appealed  from  these  proceedings,  by  which 
the  power  of  the  commissioners  was  suspended.  They  had 
no  jurisdiction  till  our  appeal  was  determined.  The  sec- 
ond appeal  could  have  no  effect  upon  our  rights.  Prior  in 
tempore,  potior  est  in  jure,  applies.  The  36th  section, 
which  gives  the  right  of  appeal,  has  prescribed  no  limit  of 
time  for  deciding  upon  it.  This  right  is  given  in  severalty 
to  each  and  every  one  aggrieved  by  the  act  of  the  commis- 
sioners, and  the  decision  of  the  Judges  is  made  conclusive  in 
the  premises.  Though  there  may  be  an  appeal  on  account 
of  the  public  inconvenience,  in  which  case  a  single  one  may 
settle*  the  question  for  that  purpose,  it  was  also  intended 
for  tte  more  important  end,  if  vindicating  private  right. 
N[y&n  had  a  right  to  appeal  in  his  own  name ;  but  the  deter- 
mination in  his  case  should  not  be  allowed  to  affect  ours. 
Our  rights  are  to  be  decided  upon  our  own  appeal,  and  that 
only.  We  had  a  right  to  the  services  of  Judge  Smith  as  a 
constituent  member  of  the  board.  This  board  were  limited 
to  the  subject  matter  of  the  particular  appeal.  On  that 
alone  could  the  decision  be  final  and  conclusive  within  the 
meaning  of  the  statute.  Our  rights  are  not  to  be  litigated 
through  Myers,  the  decision  of  whose  appeal  ought  not  to 
affect  us  upon  any  principle.  It  was  a  matter  over  which 
we  had  no  control ;  wc  had  no  chance  to  counteract  any 
abuse  of  our  rights,  because  wc  were  not  a  party.     Myers 
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might  have  stated  that  the  road  was  beneficial  to  him ;  that 
he  appealed  because  his  neighbor  Clark  was  ii\jurcd,  and 
such  an  admission,  which  we  bad  no  right  to  contradicts 
should  have  produced  an  instantaneous  decision  against  the 
appeal.  The  enquiry  would  be  ''  what  business  have  you 
with  Clark's  interests  ?''  The  board  would  be  right  in  say* 
ing,  '<  you  agree  with  the  public,  that  the  road  shpuld  hq 
laid ;  and,  as  between  you  and  them,  there  is  no  issue*  There 
is  nothing  for  us  to  decide.'' 

[SuTHERiAND,  J.  Does  uot  thc  statute  require  the  Judges, 
on  appeal,  to  examine  and  decide  upon  the  entire  road  load 
out  by  the  commissioners  ?] 

Their  power  can  only  be  co-extensive  with  the  subject 
matter  of  the  appeal.     The  time  has  been,  and  that  too, 
since  the  passage  of  the  act  of  which  this  is  a  revision,  when 
a  single  town  was  so  large  that  a  road  might  be  laid  through 
it  by  the  commissioners,. affecting  hundreds  of  farms.    The 
appeal  is  from  the  commissioners  of  the  town ;  and  the  rights 
of  several  different  individuals  are  usually  involved  in  the 
inquiry.     The  law  requires  notice  to  none  beside  the  com* 
missiooers.    By  all  others,  the  discovery  that  there  is  aa 
appeal  may  be  merely  accidental.     The  appellant  may  se- 
lect three  Judges,  some  of  whom  may  be  inimical  to  the  rights 
of  his  neighbors,  though  indifferent  as  to  his  own.     Wa  are 
deprived  of  this  right  of  election,  as  well  as  of  notioow    Xbexe 
arc  two  modes  of  assessing  damages  provided,  after  (ho  de- 
cision upon  appeal,  if  it  should  be  against  the  appellant. 
One  of  these  must  b^  elected  by  the  party  interested,  within 
3Q  days  ^fter  the  determination  of  the  appeal.  (2  R.  li.  282, 
3,  8.  38.)     Of  this  privilege  we  may  also  be  deprived  for 
want  of  notice,  if  the  appeal  of  a  third  person  is  to  affect  us. 
It  cannot  be  that  the  legislature  intended  to  act  with  auch 
a  total  disregard  to  private  right.     Each  proprietor  should 
have  a  chance  to  act  and  speak  for  himself.     Without  this, 
the  right  of  appeal  would  be  a  mockery. 

J.  A.  Collier^  for  the  defendant.     This  is  the  ordinary 
case  of  a  road  laid  out  through  improved  lands  on  petition, 
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Feb- 1825.  Without  the  consent  of  the  owner ;  an  appeal  and  confirm- 
ation by  the  Judges.  Upon  this,  the  defendants,  the  commis- 
sioners, gave  the  plaintiff  notice,  to  remove  his  fences,  and 
after  waiting  the  60  days,  without  obedience  being  yielded 
to  their  notice,  they  go  on  as  they  lawfully  might,  and  open 
the  road  themselves.  Ciarfc,  the  plaintiff!  appeared  before 
the  Judges  to  whom  Myers  appealed,  was  heard  there  up- 
on his  objections  to  the  road ;  the  Judges  passed  upon  tfie 
merits  of  these  objections ;  and  then  the  plaintiff,  finding 
that  they  were  overruled,  instead  of  resorting  to  his  certio- 
rari, commences  an  action  of  trespass  against  the  commis- 
sioners, who,  throughout  this  business,  did  no  more  than 
their  duty. 

The  bold  ground  is  taken,  that  the  improvements  in  ques- 
tion are  of  a  nature  not  coming  within  the  jurisdiction  of 
the  commissioners.  It  is  admitted,  however,  that  the  words 
ofth^  statute  are  general:  that  they  reach  the  case;  and 
it  is  sought  in  vain  to  find  any  express  exception  of  it.  An 
implied  qualification  is  however  sought  for  in  the  IGth  sec- 
tion. It  is  said  to  result  firom  the  nature  of  the  provisions 
found  there,  giving  a  different  mode  of  proceeding  in  the 
two  cases  of  waste  and  improved  lands  ;  but  it  is  admitted 
that  nothing  is  expressly  taken  out  of  the  power  of  the  com- 
missioners, except  gardens  and  orchards  of  a  certain  age  ; 
and  it  would  seem  to  follow  that,  in  relation  to  all  other  im- 
provements, their  power  is  unlimited.  The  Court  cannot  le- 
gislate other  exceptions  into  existence.  The  provisions  for 
assessing  damages  are  even  more  liberal  than  in  the  instance 
put  of  demolishing  buildings  in  the  metropolis.  The  party 
may  elect  between  a  jury  of  the  vicinage,  and  commission- 
ers to  be  appointed  by  a  Judge  of  the  Common  Pleas.  The 
law  secures  an  impartial  constable  (2  R.  L.  284,  s.  45)  and  an 
impartial  jury.  None  of  the  jurors  who  certify  in  favor  of  the 
road,  are  allowed  to  sit  in  assessing  the  damages  (sess.  40, 
ch.  43,  s.  1,)  and  the  right  of  appeal  is  given  from  the  assess- 
ment of  the  commissioners  to  three  Judges  of  the  Common 
Pleas,  (id.  s.  2.)  These  instances  indicate  a  most  scrupu- 
lous care  in  the  legislature  to  guard  the  rights  of  the  individ- 
ual.   The  commissioners  had  a  right  to  act,  unless  it  be  true 
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that  private  property  cannot  be  taken  for  public  use,  even 
with  the  most  ample  provision  for  compensation. 

The  measure  upon  which  the  Court  are  called  to  an- 
imadvert, by  giving  a  very  narrow  construction  to  the  act, 
is  said  to  be  the  unwarrantable  destruction  of  a  fixture. 
This  fixture  is^  in  plain  English,  a  mere  com  crib,  slighdy 
built.  We  contend  that  commissioners  may  interfere  with 
any  improvements,  except  gardens  and  orchards.  It  would 
be  lamentable  that  a  flourishing  village  must  be  deprived  of 
a  very  necessary  road,  because  a  corn  crib  or  mill  site  hap- 
pen to  intervene.  All  this  comes  in  very  properly  upon  a 
calculation  of  damages.  The  exceptions  of  gardens  and  or- 
chards may  have  been  merely  arbitrary.  There  does  not 
seem  to  be  any  reason  in  the  exception ;  but  surely  it  cannot 
follow  that  houses  and  fixtures  are,  therefore,  to  be  excepted* 
They  are  demolished  every  day  in  the  city  of  New  York  for 
public  purposes.  In  Gordell  v.  Jackson^  (20  John.  Rep. 
725,  6,  7)  the  language  of  the  Court  of  Errors  will  be  found 
to  constitute  an  able  argument  against  the  narrow  con- 
siruction  contended  for. 

The  decision  upon  the  appeal  was  final  and  conclusive^ 
till  reversed  on  certiorari.  The  plaintiff  did  not  prosecute 
his  own  appeal  with  due  diligence.  He  should  have  applied 
to  some  other  Judge  Qn  being  informed  that  Smith  could 
not  attend  to  the  appeal.  The  business,  in  its  nature,  requi^^ 
red  immediate  attention,  and  could  not  be  postponed  to  suit 
the  individual  convenience  of  the  Judge.  When  jurisdic- 
tion was  given  to  the  Judges  by  Myers'  appeal,  the  plainjlifT 
should  have  applied  to  another  Judge,  if  he  could  not  trust 
those  selected  by  Myers,  and  associated  him  with  the  others 
as  one  of  the  board  of  appeal.  Suppose  Judge  Smith  had 
gone  to  Europe  :  were  proceedings  to  be  suspended  till  his 
return  7  Does  the  mere  fact  of  giving  notice  to  three  Judges 
that  an  appeal  is  made  to  them,  confer  exclusive  jurisdic- 
tion? The  notice  to  Smith  was  necessarily  conditional. 
Myers  had  the  same  ri^^hts  as  the  plaintiff;  and,  unless  he  had 
appealed  before  Smith's  return,  would  have  lost  his  remedy 
by  lapse  of  time.     Suppose  Smith  had  died;  must  tlie  pro- 
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AiMMMV,    cecdiogs  be  hung  up  forever?     At  any  rate,  the  plaintiflT 
might  waive  the  right  of  nomination ;  and  be  has  done  this. 


Clark  Any  one  aggrieved  has  a  right  of  appeal.     (The  Peoph  v. 

pJl  Champion^  16  John.  Rep.  61.)     And  the  36th  section  (3  U. 

Ia  2S2)  n>akes  tlie  decision  on  appeal  conclusive.  The 
road  is  Onally  established  by  the  board  of  appeal  till  altered 
by  ao  equal  power.  (2  K.  L.  282,  s.  87.)  The  reason  of  this 
provision  is,  that  the  board  are  supposed  to  have  all  the  facts 
relating  to  the  entire  road  laid  out,  before  them  on  a  single 
appeal.  Any  one  wisliing  to  impeach  the  road  may  be  heard 
before  them.  Is  it  possible  the  legislature  intended  that  the 
commissioners  should  be  harrassed  by  a  series  of  appeals, 
separate  and  numerous  as  the  individuals  interested  may  be  T 
At  this  rate,  few  roads  could  be  laid  out  short  of  several 
months  litigation.  The  first  decision  must  conclude  as  to  the 
whole  road ;  and  a  decision  to  the  contrary  would  virtually 
defeat  the  act  by  rendering  its  execution  impracticable. 
The  individual  may  not  stop  at  the  Juc^cs  of  the  Common 
Pleas ;  but  may  sue  out  a  certiorari  to  this  Court ;  and,  upon 
the  basis  contended  for,  50  or  100  writs  of  certiorari  might 
be  brought  upon  the  same  road.  Some  might  be  affirmed 
and  some  reversed.  The  two  extremes  of  the  road  may  be 
established  and  the  middle  gone.  These  great  inconve- 
niences cannot  be  avoided,  unless  the.act  of  the  commission- 
ers is  considered  entire;  all  its  parts  standing  or  foiling 
together  upon  one  review,  co-extensive  with  the  subject 
matter. 

The  maxim,  prior  in  tempore  potior  in  jure^  relied  on  for 
the  plaintiff  applies  with  the  greater  force  against  him.  The 
decision  establisUng  our  right  was  first  in  time,  the  Judges 
having  jurisdiction  of  the  subject  matter.  Myers  exercised 
proper  diligence.  The  idea  that  notice  to  the  plaintiff  was 
unnecessary  and  legally  inefficient,  is  a  mistaken  one.  In 
The  Commis$ioner$  of  Kinderhook  y.  CUxWy  (15  John.  Rep. 
537)  it  was  held  that  notice  must  be  given  to  all  parties  in- 
terested. But  if  this  be  otherwise,  the  remedy  is  with  the 
legislature  only.  By  the  42d  sess.  ch.  127,  s.  1,  a  road  once 
establislied  by  three  Judges  may  be  revoked  by  other  Judges. 
This  can  only  be  where  the  commissioners  have  decided  in 
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favor  of  the  road.     If  they  withhold  their  assent,  and  the     albant, 
Judges  reverse  their  decision,  and  adjudge  the  road  to  be    ^^'  ^®**' 
laid  out,  it  is  the  business  of  the  commissioners  to  go  on  and 
open  it.    {The  People  v.  Champion^  16  John.  Rep.  61.     TAe 
same  v.  Commissioners  of  Salem^  1  Cowen's   Kep.  23.)     If 
several  appeals  may  be  had,  one  set  of  Judges  may  lay  out  , '  - 
the  road,  and  another  may  refuse  it.     The  d9th  section  ex- . , 
pressly  protects  tlie  commissioners  in  all  their  acts  conse-  ' 
quent  upon  an  appeal  and  confirmation.    All  these  provisions 
shew  most  clearly,  that  the  legislature  never  contemplated 
more  than  one  appeal. 

If  the  Judges  acted  improperly  in  going  into  the  merits 
upon  Myer*8  appeal,  after  the  plaintiff  had  raised  the  ques- 
tion of  jurisdiction  on  the  ground  of  his  prior  appeal,  he 
should  have  come  to  this  Court  on  certiorari.  {Beach  v.  Fur- 
many  9  John.  Rep.  229.  Butler  v.  Porter,  17  id.  146.  Free- 
man V.  Cornwallj  19  id.  479.)  He  has  been  deprived  of  no 
right.  He  had  every  chance  to  elect  the  mode  in  which  his 
damages  should  be  assessed  ;  and  though  he  suftered  the  89 
days  to  pass  without  an  election,  the  commissioners  were 
equally  bound  to  see  that  he  had  his  pay  upon  the  assessment 
of  a  jury.  {In  the  matter  of  Johnston,  19  John.  Rep.  272.) 

Piatt,  in  reply.  To  say  that  the  commissioners  are  ex- 
pressly protected  by  the  mandate  of  the  Judges,  begs  the 
question  of  Jurisdictioa.  If  the  commissioners  had  no  pow- 
er to  lay  the  road,  the  act  of  the  Judges  cannot  help  them  to 
it;  and  the  whole  proceeding  is  void. 

The  plaintiff  did  not  submit  his  rights  to  the  second  board 
of  Judges.  He  objected  expressly  to  tlieir  taking  cognizance 
of  the  matter,  on  ttie  ground  that  he  had  made  an  appeal  in 
his  own  name ;  and  his  ^oing  to  the  merits,  after  being  over- 
ruled, was  not  a  waiver. 

It  is  conceded,  that  if  no  compensation  is  provided  for  the 
injury  to  buildings  and  fixtures,  even  an  express  power  to  the 
commissioners  would  be  void.  This  must  depend  on  the 
16th  section,  which  I  think  I  have  shewn,  narrows  down  the 
inquiry  to  what  is  cultivated  lands  ?  These  words  I  have 
defined.     They  mean  a  close  cultivated  for  agriculture  pur- 
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poses.  I  deny  that  a  grave  yard,  for  instance,  would  be  in- 
cluded in  the  term,  improcedf  inclosed,  or  cultitaUd  lands,  vn 
used  by  the  16lh  section.  Would  a  church  be  included  ?  }f 
a  witness  should  swear  that  a  lot  was  uncultivated,  what 
would  be  understood  by  this  ?  Merely  tliat  crops  were  not 
raised  upon  it.  Enclosed  and  improved  lands  are  used  in 
various  parts  of  the  statute  in  the  same  sense.  Does  a  com 
ccib,  tenter  bars,  and  mill  seat  come  within  these  terms  ? 
The  commissioners  act  under  limited  powers,  which  should 
be  construed,  if  possible^  consistently  with  private  right. 
These  powers  are  perfectly  susceptible  of  such  a  construe- 
tioo.  This  is  the  first  time  we  hear  of  their  exertion  upon 
buildings  and  fixtures,  &c.  The  total  absence,  of  such  at- 
tempts is  a  practical  constructioo  of  the  statute,  sanctioned 
by  an  acquiescence  of  the  whole  community. 

Hiere  was  no  unnecessary  delay  by  the  plaintiff  in  urging 
on  the  appeal.  It  was  no  more  than  reasonable,  under  the 
circumstances,  that  he  should  be  indulged  till  Judge  Smith's 
letum.  He  had  a  right  to  select  three  Judges,  out  of  the 
five,  appointed  by  govemmenL  This  narrow  right  of  se- 
lection should  not  be  fettered  by  a  rigid  constniction.  Be- 
cause a  Judge  is  necessarily  absent  a  short  time  on  business^ 
to  wait  for  his  return  should  not  operate  as  a  waiver.  Pre- 
senting the  petition,  or  giving  notice  of  the  appeal,  must,  in 
practice,  be  received  as  conclusive  evidence  of  a  bonafidt 
intention  to  prosecute  it  with  effect,  as  rapidly  as  circum- 
stances will  admit.  It  is  not  necessary  to  speculate  upon 
the  consequence  of  Judge  Smithes  death.  Probably,  the 
Court  would  say  that  such  an  event,  being  the  act  of  God^ 
should  work  no  injury  ;  and  require  the  substitution  of  an- 
other Judge.  At  any  rate,  when  there  is  an  appeal,  there 
VHist  be  a  decision  before  the  road  can  be  opened. 

SvTHERUkiiD,  J.  [Suppose  oue  appeals,  and  declines 
going  forward  with  it,  what  remedy  have  the  public,  or  oth« 
er  individuals,  who  may  be  interested  in  hastening  a  decisi- 
ion?] 

This  would,  perhaps,  depend,  in  some  measure,  on  the 
question,  whether  the  appeal  be  on  account  of  the  private 
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or  the  public  injury.  If,  for  the  private,  there  may  be  100 
appeals  or  more ;  whereas,  if  an  individual  appeals  in  behalf 
of  the  public,  one  single  decision  would  settle  their  rights. 
But,  in  either  case,  on  application  to  this  Court,  by  any  rela- 
tor who  should  be  interested,  your  honours  would  see  that 
the  Judges  should  not  unreasonably  delay  proceeding  upon 
the  appeal. 

The  distinction  between  a  case  ended  by  one  appeal,  and 
a  case  depending  on  several,  hangs  upon  the  difference  be- 
tween an  appeal  in  right  of  the  public,  and  in  right  of  an  in- 
dividual. In  the  former  case,  the  appellant  is  in  the  nature 
of  a  relator  upon  a  mandamus  or  information ;  the  whole 
subject  matter  is  covered  by  the  proceeding ;  whereas  the 
appeals  against  private  injuries  must  be  as  distinct  from 
each  other  as  actions  of  trespass.  The  decision,  as  to  My- 
ers, is  an  affirmance  pro  tanto  merely.  It  reaches  so  much 
of  the  road,  only,  as  runs  upon  his  farm.  The  commission- 
ers must  wait  till  all  appeals  are  out  of  the  way.  To  be 
sure,  there  may  be  delay ;  and  there  should  be.  The  sub- 
ject matter  is  a  private  right.  The  object  is  to  divest  it ; 
and  if  more  obstacles  were  in  the  way,  I  should  rejoice  at  it. 
If  a  road  be  laid  without  petition,  through  wild  or  uncultiva- 
ted lands,  several  appeals  would  also  lie ;  and,  in  either  case, 
if  a  part  of  the  road  be  affirmed,  and  part  reversed,  the 
public  must  take  the  consequences.  If  embarrassed  by  such 
a  result,  there  is  then  a  summary  power  to  discontinue  the 
part  which  is  held  good,  if  it  should  be  deemed  not  worth  the 
preserving.  Each  appeal,  however,  would  usually  be  con- 
sidered in  reference  to  the  propriety  of  retaining  the  whole, 
or  only  part  of  the  road ;  and  cases  might  very  well  arise,  in 
which  it  should  be  reversed  in  part,  and  affirmed  in  part, 
like  a  judgment.  If  a  road  be  wholly  refused,  it  is  not  final. 
It  does  not  preclude  the  commissioners  afterwards  going  on, 
and  laying  out  a  road  upon  a  change  of  circumstances  requi- 
ring this  to  be  done. 

Had  the  Judges  affirmed  Myers'  appeal,  leaving  ours 
pending,  the  supervisors  of  the  county  might  have  refused 
to  assess  the  damages  of  the  former,  till  the  event  of  the  se- 
cond appeal  was  known.     If  these  decisions  operate  pro 
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ianlo  only*  which  I  think  must  be  holdcn  dear,  the  same 
inconveniences  arise,  whcttier  tliere  be  one,  two  or  more 
appeals.  The  37th  section  (2  R.  L.  282,)  does  not  apply 
to  a  case  like  the  present.  That  relates  to  a  refusal  of  the 
commissioners  to  lay  out  the  road,  and  their  being  overruled 
on  appeal,  and  the  road  laid  out.  They  are  then  finally 
bound.  But  if  they  lay  out  in  the  first  instance,  and  their 
proceedings  are  reversed,  all  is  at  large,  and  the  commis- 
sioners may,  in  their  discretion,  proceed  de  iun)o. 

It  is  said  we  should  proceed  by  certiorari.  Unfortunate- 
ly, we  are  not  parties  to  the  appeal.  Not  being  bound  by  it, 
we  cannot  question  it.  The  Ck>urt  would  tell  us,  *'  the  de- 
cision is  void  as  to  you ;"  and  quash  the  writ  as  unnecessa- 
ry and  officious.  The  mere  fact,  that  the  law  does  not  re- 
quire notice  to  third  persons,  is  of  itself  conclusive  evidence 
that  the  party  stands  upon  the  merits  of  bis  own  appeal 
alone. 

CuriOf  per  Woodworth,  J.  The  commissioners  are  au- 
thorized by  the  1st  section  of  the  act  to  regulate  highways, 
(2  R.  Lm  270,)  to  lay  out  new  roads  under  the  restrictions 
therein  mentioned.  The  16th  section  specifies  the  excep- 
tions, which  are,  that  a  road  shall  not  be  laid  out  through 
improved  or  cultivated land^  without  the  consent  of  the  owner, 
unless  upon  the  application  of  twelve  freeholders  on  oath ; 
nor  through  any  orchard  or  garden  without  the  like  consent, 
if  the  orchard  be  of  the  growth  of  four  years,  or  the  garden 
shall  have  been  cultivated  for  the  like  period. 

It  follows,  from  these  provisions,  that  the  commissioners 
may  lay  out  new  roads  over  land  lying  in  a  state  of  nature, 
and  over  such  as  arc  improved  or  cultivated  within  the  mean- 
ing of  those  terms,  as  used  in  the  act.  In  all  other  cases, 
authority  is  not  given.  The  exception  implies  the  right, 
in  the  first  case,  because,  by  restricting  the  powers  of  the 
commissioners  where  lands  are  improved  or  cultivated,  it 
implies  that  no  limitation  was  intended  where  there  w^as  no 
cultivation  or  improvement.  It  will  be  conceded  that  the 
words  of  the  act,  taken  most  extensively,  may  include  every 
species  of  improvement.     Tlie  erection  of  dwelling-houses, 
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barns  and  out  houses,  nntills  and  manufactories,  are  improve- 
tnenU  of  great  value.  There  is  no  exception  in  terms,  deny- 
ing the  right  of  the  conimissioners  to  prostrate  such  build- 
ings for  the  purpose  of  laying  out  roads ;  yet  it  has  never 
been  urged  that  such  a  right  existed ;  nor  am  I  aware  that 
it  has  ever  been  exercised,  without  the  consent  of  the  owner. 
The  reason  is  obvious  ;  it  is  because  such  improvements,  al- 
though highly  beneficial,  were  not  within  the  view  of  the  le- 
gislature ;  they  did  not  so  understand  the  terms,  '*  improved 
or  cultivated  land.^  These  terms  are  to  be  taken  in  the 
popular  sense,  according  to  the  general  understanding  of  the 
community,  when  distinguishing  what  is  called  wild  land,  or 
land  in  a  state  of  nature,  from  that  which  has  been  cultivated 
and  improved.  The  terms,  to  *^  improve  or  cultivate,''  may 
be  considered  synonymous.  To  cultivate  is  defined,  'Ho 
improve  the  product  of  the  earth  by  manual  industry." 
When  speaking  of  improved  land,  it  is  generally  understood 
to  be  such  as  has  been  reclaimed,  is  used  for  the  purpose  of 
husbandry,  and  is  cultivated  as  such,  whether  the  appropria- 
tion is  for  tillage,  meadow  or  pasture.  The  more  valuable 
improvements  on  land  comprising  buildings  and  their  im- 
mediate appurtenances,  could  not  have  been  in  contempla- 
tion, as  appears  evident  by  the  exception  itself.  When, 
therefore,  the  exception  protects  a  garden  or  orchard  of  four 
years,  and  is  silent  as  to  other  improvements,  the  removal 
of  which  would  be  attended  with  greater  inconvenience 
and  loss  to  the  owner,  it  goes  far  to  give  a  construction 
to  the  meaning  of  the  words.  A  fair  inference  may  be 
drawn  from  tliis  provision  that  the  legislature  intended  to 
confine  the  power  of  laying  out  roads  within  the  limits  I 
have  stated.  It  became  necessary  to  guard  the  right  of 
the  owner  with  respect  to  a  garden  and  orchard ;  for  they 
fall  within  the  terms,  ingfroved  and  cultivated*  A  garden 
is  formed  by  cultivation  of  the  land  strictly ;  the  land  on 
which  an  orchard  is  planted,  is  generally  used  in  like  man- 
mer.  If  the  act  had  been  silent  as  to  these,  there  would 
be  nothing  opposed  to  iheir  appropriation  by  the  commis- 
sioners, if  they  deemed  it  proper.  Could  the  legislature  in- 
tend that  a  garden  should  be  protected,  and  yet  allow  every 
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Other  appendage  to  the  dwelling  house  to  be  removed  ?  That 
bams  and  out  houses  be  taken  down  to  give  place  to  a  road '( 
Can  a  construction  bo  tolerated,  that  the  commissioners,  un- 
der this  section,  have  power  to  prostrate  court  yards,  fences, 
trees  and  shrubbery,  contiguous  to  a  dwelling  house  1     Was 
it  intended  that  the  ground  immediately  adjoining  mills  and 
manfactories,  indispensably  necessary  for  the  enjoyment  and 
use  of  those  establishments,  might  be  converted  into  a  road, 
and  leave  the  owner  to  his  damages,  to  be  assessed  under  the 
act  T  Can  the  commissioners  take  from  a  manufactory  the  ad- 
joining ground,  which  is  actually  used  and  occupied  by  the 
various  machinery  and  their  appendants,  essential  to  such 
use,  and  in  the  absence  of  which  the  business  cannot  be  car- 
ried on  without  loss  or  great  inconvenience  ?    I  apprehend 
not    Grounds,  used  in  this  manner,  may  be  said  to  be  im- 
proved for  those  particular  purposes  ;  but  they  are  not  im- 
proved or  cultivated  land  within  the  meaning  of  the  act.     If 
this  exposition  of  the  statute  be  correct,  then  the  defendants 
had  not  authority  to  lay  out  the  road  in  the  manner  they 
have  done.     The  com  crib  was  a  necessary  appendant  to 
the  dwelling ;  the  string  of  tenter  bars  appurtenant  to  the 
fulling  mill,  fixed  two  feet  in  the  ground,  for  the  purpose  of 
hanging  cloth,  was  necessary  to  be  placed  in  the  manner  sta- 
ted in  the  case.     The  road  cuts  off  a  portion  of  these  bars, 
and  the  corn  crib.     It  seems,  however,  that  it  was  worked 
and  travelled  so  as  not  to  interfere  with  the  former.    The 
plaintiff  also  offered  to  prove  that   the  road  includes  so 
much  of  the  yards  of  the  saw  mill  and  fulling  mill  as  to  de- 
prive the  plaintiff  of  their  beneficial  use.     This  was  over- 
ruled.    In  the  preceding  particulars,  it  appears  to  me  that 
the  ground  was  appropriated  in  such  a  manner  as  not  to 
fall  within  the  description  intended  by  the  act ;  and,  conse- 
quently, the  commissioners  ought  not  to  have  included  such 
parts  in  the  road  laid  out. 

But  if  this  construction  is  not  well  founded,  then  the  ques- 
tion is,  whether  the  plaintiff*s  appeal  has  been  disposed 
of.  If  it  has  not,  the  defendants  were  trespassers  in  open- 
ing the  road.  The  plaintiff  appealed  in  season  to  three 
Judges,  and,  by  the  SGth  section,  it  became  their  duty  to 
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convene  as  soon  as  might  be,  and  decide  upon  the  appeal. 
When  notice  of  the  appeal  was  served  on  Judge  Smith,  he 
was  about  leaving  home  for  the  Convention,  and  agreed 
with  the  plaintiff  to  attend  to  it  on  his  return.  He  was  to 
fix  on  the  time  and  give  the  plaintiff  notice.  Another  of 
the  Judges  states,  that  the  plaintiff  informed  him,  the  busi* 
Desa  was  to  remain  until  Smith  returned.  It  does  not  ap- 
pear that  any  further  proceedings  have  been  had  on  this 
appeal;  but  shortly  after  it  was  made,  Myers,  through 
whose  land  the  road  also  passed,  appealed  to  three  Judges ; 
two  of  whom  were  the  same  persons  named  by  the  plaintiff. 
They  confirmed  the  laying  out  of  the  commissioners,  and 
it  is  now  contended  that  this  is  conclusive  on  the  plaintiff. 
When  the  Judges  met  to  decide  the  appeal  of  Myers,  the 
plaintiff  was  present,  and  objected  to  their  proceedings,  as 
bis  appeal  remained  undetermined.  The  Judges  determin- 
ed to  proceed.  The  plaintiff  went  on  to  the  ground  with 
the  Judges,  and  pointed  out  his  objections ;  but  there  is  no 
evidence  that  at  any  time  he  waived  his  appeal.  The  plain- 
tiff probably  supposed,  that  the  appeal  of  Myers  would  af- 
lect  his  interest ;  and  that  it  would  be  conclusive  on  him ; 
but  he  was  mistaken.  His  appeal  was  then  in  full  force, 
and  could  not  be  abandoned  without  his  consent.  No  such 
consent  can  be  inferred  from  his  accompanying  the  Judges 
and  stating  his  objections.  As  he  was  not  bound  to  regard 
the  proceedings  of  Myers,  it  was  not  a  waiver,  express  or 
implied.  The  plaintiff  never  appealed  to  the  Judges  se- 
lected by  Myers ;  they  could  not  gain  jurisdiction  of  the 
appeal  by  implication.  The  statute  contemplates  that  the 
appeal  be  made  expressly,  and  that  the  party  appealing 
name  the  Judges.  Under  such  circumstances,  it  would  be 
a  perversion  of  the  act  to  consider  the  plaintiff's  appeal  be- 
fore them. 

The  true  construction  of  the  act  is,  that  every  person 
conceiving  himself  aggrieved,  may  appeal.  Such  are  the 
words,  and  such  evidently  the  intent.  A  road  may  extend 
through  a  town  :  it  may  pass  through  twenty  farms.  The 
owner  of  land  at  one  extremity  may  have  good  cause  to  ap- 
peal so  far  as  he  is  concerned ;  but  he  has  no  interest  or 
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concern  with  the  owner  of  land  at  the  other  extreme  point, 
6  miles  distant.  The  questions  are  altogether  disconnected. 
One  may  shew  sufficient  cause  to  reverse  as  to  him :  and,  in 
the  other  case,  it  may  appear  that  the  road  ought  to  be  con- 
firmed. It  would,  therefore,  be  absurd  and  unjust,  that  the 
merits  of  both  appeals  should  be  tried  at  the  same  time,  and 
by  the  same  persons,  unless  by  consent.  Each  individual 
has  the  right  of  selecting  three  Judges,  who  are  to  convene 
and  decide;  but  if  the  doctrine  contended  for  be  correct,  then 
the  party  regularly  bringing  forward  the  first  appeal  has  the 
exclusive  right  of  selection,  and  the  other  persons  are  obliged 
to  acquiesce. 

But  it  is  said,  that  no  further  proceedings  have  been  had 
under  the  plaintiff's  appeal,  and,  therefore,  it  is  at  an  end* 
It  will  be  seen  the  Judges  are  to  convene ;  it  is  implied  that 
they  are  to  notify  the  parties,  who  then,  and  not  till  then, 
are  bound  to  give  their  attendance.  The  Judges  have  not 
done  this.  If  the  commissioners  deemed  the  proceedings 
dilatory,  and  had  they  applied  to  the  Judges  to  convene  and 
appoint  a  day,  it  would  have  been  done  ;  but  it  was  omit- 
ted. As  to  the  plaintiff,  it  was  agreed  between  him  and 
Judge  Smith  to  wait  until  his  return  from  the  Convention,  and 
then  he  was  to  give  the  plaintiff  a  week's  notice.  There  is 
no  proof  that  this  has  been  done.  After  the  appeal,  the 
Judges  become  actors  and  are  required  to  proceed ;  if  they 
do  not,  it  cannot  be  imputed  as  a  lach  to  the  party  appealing. 
The  appeal,  then,  is  still  pending ;  and  no  authority  existed 
for  entering  on  the  plaintiff's  land.  By  the  39th  section, 
60  days  are  given  to  remove  fences  after  the  decison  on  the 
appeal.  For  these  reasons,  I  am  of  opinion,  that  the  ver- 
dict be  set  aside,  and  a  new  trial  granted  with  costs  to  abide 
the  event. 


New  trial  granted. 
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Jackson,  ex,  dem.  Cadwell  and  others,  against  Kino  and 

Kino. 

Ejectment,  for  lands  in  Washington  county,  tried  before  deodli^wIdM 
Walworth,  C.  Judge,  at  the  July  circuit  in  that  county,  againrt     the 

-  QOQ  grantor's  heir. 

^oZd.  Whero     an 

At  the  trial,  it  was  admitted  by  the  defendants'  counsel,  *ct^  ■**^?}lJ 
that  Moses  Cadwell,  deceased,  was  seized  in  fee  of  the  pre-  on  the  ground 
mises  in  question  in  his  life  time,  and  that  the  defendants  were  ®f  .5?;®'^^  ^j* 

.  ^   ,  ^  abilitT,        Iho 

in  possession  of  them  at  the  time  of  suit  brought.  proof  lios  with 

The  plaintiff  then  proved  by  Lucretia  Cadwell,  that  46  i^^.i^.*''*  ''*" 
years  before  the  trial,  she  was  married  to  Cadwell,  and  had  Till  the  con. 
issue  by  him  several  sons  and  daughters,  the  lessors  of  the  l^y*u^be 
plaintiff;  that  Cadwell  left  her  twenty-three  years  before  prosomed. 
the  trial,  and  went  off  with  one  Elizabeth  Healy,  the  wife  genwal*  de^ 
of  one  Daniel  Healy,  with  whom  he  lived  till  the  time  of>^*n««™e»t  >• 
his  death,  in  November,  1821 ;  that  Elizabeth  Healy  had  is  incombent 
two  daughters,  Betsy  and  Lydia,  who  lived  with  Cadwell  °^  *^®.  ?"• 
till  they  married ;  Betsy  to  James  W.  Smith,  and  Lydia  to  that  the   act 

Henry  K.  Higgins.  rw^HuVa 

The  defendants  then  produced  in  evidence  a  deed  of  bar-  the  ver^  ume 

gain  and  sale  of  the  premises  in  question,  executed  by  Cad-  TOrformed7" 

What  shall 
conttitate  that  derangement,  or  imbocility  of  mind  which  renders  a  party  incapable  of  con- 
tracting. 

Idiots  and  lunitics,  or  persons  non  compos,  are  of  this  description ;  and  the  disability  is 
confined  to  these. 

One  turn  eompowt  is  one  who  has  wholly  lost  his  understanding ;  and  of  sach  persons  only, 
till  since  the  revolution,  did  oven  the  court  of  chancery  entertain  jurisdiction. 

It  does  not  follow  that  because,  according  to  the  modem  doctrine  of  the  court  of  chancery, 
one  would  be  the  proper  subject  of  a  commission  in  nature  of  a  writ  delunatieo  inquireaJof 
that  his  acts  are  void  or  voidable  in  a  court  of  law. 

The  question  as  to  the  validity  of  a  deed  executed  prior  to  such  a  commission,  would  not 
bo  at  all  affected  by  it. 

For,  to  affect  a  deed  at  the  common  law,  an  entire  loss  of  the  understanding  must  be 
shown.  The  common  law  has  drawn  no  lino  to  show  what  degree  of  intellect  is  necessary 
to  uphold  it. 

Such  a  distinction  shown  to  bo  impracticable. 

But  more  weakness  of  understanding  is  an  item  in  the  proof  of  fraud. 

Against  tliis,  a  court  of  equity  will  relieve,  when  it  can  be  collected  from  the  cireum. 
stances. 

So  will  a  court  of  law,  where  fraud  is  clearly  established. 

But  courts  of  equity  and  law  have  not  always  concurrent  jurisdiction  in  cases  of  fraud. 

The  distinction  goes  iipon  the  kind  and  degrees  of  evidence. 

TL  g,  at  law,  fraod  must  bo  proved,  not  presumed. 

Wharoas,  in  equity,  it  may  ba  presumed,  from  the  relative  situation  of  the  parties,  inade. 
foacy  of  price,  want  of  correct  information,  &c. 
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well,  being  then  a  little  more  than  50  years  of  age,  to  James 
W.  Smith,  dated  July  1st,  1816,  expressed  to  be  for  the  con- 
sideration of  $2500,  but  a  small  part  of  which  was  actu- 
ally paid  ;  also,  a  deed  of  bargain  and  sale  of  the  premises  in 
question,  with  full  covenants,  from  Smith  to  the  defendants, 
dated  May  29th  1819. 

The  only  question  upon  the  trial  was,  whether  Cadwell, 
when  he  executed  the  deed  to  Smith,  was  of  sufficient  capa- 
city to  convey,  the  lessors  of  the  plaintiff  alleging  that  he 
was  incompetent  by  reason  of  mental  incapacity ;  and  the 
defendants  denying  the  allegation.  To  this  question  a  great 
variety  of  evidence  was  heard,  which  I  shall  not  recite;  be- 
cause, for  the  purpose  of  presenting  the  legal  questions  in 
the  cause,  it  is  sufficiently  detailed  in  the  opinion  of  the 
Court. 

Upon  the  question  of  incapacity,  the  Judge  charged  the 
jury,  that  to  render  the  deed  invalid,  they  must  be  satisfied 
that  Cadwell  was  not  in  a  situation  to  transact  that  particu- 
lar business  rationally  ;  not,  on  the  one  hand,  that  he  should 
be  capable  of  doing  all  kinds  of  business  with  judgment  and 
discretion ;  nor  on  the  other,  that  he  should  be  wholly  de- 
prived of  reason,  so  as  to  be  incapable  of  doing  the  most  fa- 
miliar and  trifling  work ;  that  if  they  were  satisfied  that  his 
mind  and  memory  were  in  such  a  situation,  at  the  time  of 
executing  the  deed,  as  to  render  him  wholly  incompetent  to 
judge  of  his  rights  and  interests  in  relation  to  that  transac- 
tion, the  deed  was  void  ;  and  it  was  their  duty  to  find  a  ver- 
dict for  the  plaintifi';  otherwise,  to  find  for  the  defendant* 

Under  this  charge,  the  jury  found  for  the  plaintiff. 

J.  jL.  Wendell  moved  for  a  new  trial.  He  contended  that 
the  Judge  ought  not  to  have  submitted  the  general  question 
of  capacity  or  incapacity  to  the  jury,  at  the  time  when  the 
deed  was  executed  ;  but  whether  the  bargainor  came  with- 
in a  class  of  disqualifying  cases  known  and  defined  by  the 
law.  Being  of  full  of  age,  the  grantor  was  of  capacity  to  con- 
vey, unless  he  was  non  compos,  that  is  to  say,  an  idiot  or  lu- 
natic. One  non  compos  is  described  by  the  law  as  one  who 
never  had  reason,  or  who  from  some  cause  has  totally  lost  it. 
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(2  Mad.  Ch.  568,  Am.  ed.  1817,  and  the  cases  there  cited. 
In  the  matter  of  Barker,  2  John,  Ch.  Rep.  232,  236.)  The 
jury  should  have  been  told  so ;  the  nature  of  the  incapacity 
required  should  have  been  pointed  out  to  them ;  and  their  at- 
tention drawn  to  the  simple  inquiry  whether  Cadwell,  in 
point  of  fact,  came  within  the  legal  description.  Saying 
that  he  was  not  capable  of  conveying,  because  he  was  men- 
tally incapable  at  the  time,  is  laying  down  a  new  rule,  which 
certainly  is  not  sanctioned  by  authority.  Till  Barker's  case, 
such  a  doctrine  was  unknown  in  this  country,  even  in  Chan- 
cery, upon  the  execution  of  a  commission  in  nature  of  a  writ 
de  lunatico  inquirendoj  which  admits  a  greater  latitude  of  in- 
quiry into  mental  capacity  than  was  ever  indulged  by  the 
more  certain  and  rigid  rules  of  the  common  law.  These 
rules  never  pronounce  a  disqualification  to  be  made  out,  un- 
til a  a  complete  deprivation  of  reason  is  clearly  dhewn.  (2 
Mad.  Ch.  572,  Am.  ed.  1817,  and  the  cases  there  cited.  1 
Harr.  Ch.  738.  In  the  Matter  of  Barker,  2  John.  Ch.  Rep. 
236.)  The  case  being  put  on  this  simple  ground,  a  discreet 
jury  cannot  well  err.  But  if  the  power  to  convey  is  to  de- 
pend upon  any  degree  of  incapacity  short  of  this,  the  title  to 
real  estate  is  left  alarmingly  insecure.  In  this  case,  the  jury 
have  set  aside  the  deed  upon  a  very  slight  balance  of  testi- 
mony, at  the  most,  in  favor  of  imprudence,  partial  loss  of  me- 
mory, childishness  or  folly.  A  large  number  of  witnesses  de- 
ny his  incapacity.  Nothing  like  a  general  derangement  of 
mind  was  made  out  by  the  plaintiff.  It  was,  therefore,  not 
necessary  for  the  defendants  to  call  a  single  witness  ;  for  the 
law  always  presumes  sanity  until  general  derangement  is 
shown.     (Van  Abt  v.  Hunter,  5  John.  Rep.  158.) 

But  admitting  the  charge  of  the  Judge  to  have  been  cor- 
rect, the  verdict  is  against  the  weight  of  evidence.  (Hsrt 
the  counsel  went  into  the  testimony  at  large.) 
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A.  Spencer  (same  side)  would  here  apprize  the  opposite 
counsel  of  certain  authorities  which  he  should  use  in  reply. 
As  to  the  rules  by  which  the  Court  would  be  governed  in 
granting  a  new  trial.  Bright  v.  Eynon,  (1  Burr.  390)  he  said 
was  a  leading  case.     Ld.  Mansfield  there  said,  Erroneous 
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general  verdicts,  for  which  a  new  trial  should  be  granted, 
niostly  included  legal  consequences  as  well  as  propositions 
of  fact.  In  drawing  these  consequences,  the  jury  might  mis- 
take, and  infer  directly  contrary  to  law  ;  and  he  adds,  that 
^  the  reasons  for  granting  a  new  trial  must  be  collected  from 
the  whole  evidence ;  and  from  the  nature  of  the  case  consid- 
ered under  all  its  circumstances."  He  also  cited  on  the  same 
•abject,  Halsey  v.  Watson^  (1  Caine's  liep.  24.)  Jackson  v. 
Stamberghj  (id.  162.)  Jackson  v.  Laird,  (8  John.  Rep.  489.) 
ItrConnel  v.  Hampton,  (12  John.  384.)  Wilkie  v.  Roosevelt 
(8  John.  Gas.  206.)  In  the  last  case,  he  said,  two  new  trials 
were  successively  granted,  because  the  verdict  were  contra- 
ry evidence  upon  a  question  of  usury. 

To  show  that  the  deed  was  good  as  to  the  heirs,  though 
voluntary,  and  that  it  was  not  within  the  statute  against 
fraudulent  conveyances,  he  cited  Jackson  v.  Gamsey,  (16 
John.  Rep.  180.) 

Allowing  the  deed  to  be  voluntary,  or  intended  as  a  will, 
a  greater  degree  of  capacity  is  not  necessary  than  would  be 
required  for  the  making  a  will.  As  to  what  this  degree  should 
be,  writers  have  not  drawn  the  line  definitely ;  but  a  less  de- 
gree of  capacity  than  can  be  pretended  from  the  evidence 
in  this  cause  is  sufficient.  A  good  principle  on  this  head  is 
laid  down  in  Ex  parte  Holland,  (1 1  Yes.  11.)  It  is  there  said 
by  the  Ld.  Chancellor,  that  the  strongest  mind  may  be  redu-  • 
ced  by  the  delirium  of  a  fever,  or  any  other  cause,  to  a  very 
inferioir  degree  of  capacity,  which  would  yet  admit  of  ma- 
king a  will. 

la  Van  Alst  v.  Hunter,  (5  John.  Ch.  Rep.  160)  a  case 
where,  as  usual,  the  evidence  differed  upon  the  point  of  in- 
capacity, the  Chancellor  said,  "the  control  which  the  law 
gives  to  a  man  over  the  disposal  of  his  own  property,  is  one 
of  the  most  efficient  means  which  he  has,  in  protracted  life, 
to  command  the  attentions  due  to  his  infirmities."  And  he 
goes  on  to  examine  the  facts  in  reference  to  this  proposition. 

It  is  said  in  Swinburne  on  Wills,  pt.  2,  s.  4,  "  But  if  a  man 
bo  of  a  mean  understanding,  neither  of  the  wise  sort  nor  of 
the  foolish,  but  indifferent,  as  it  were  betwixt  a  man  and  a 
fool,  }ca,  though  he  rather  incline  to  the  foolish  sort,  so  that. 
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for  his  dull  capacity,  he  might  worthily  be  called  ^o*««jn  AiiHAinr, 
caputy  a  dull  pate  or  a  dunce  ;  such  an  one  is  not  prohibited 
to  make  a  testament."  At  pt.  2,  s.  5,  it  is  said  that  old  age 
is  of  itself  no  incapacity,  unless  it  produce  mere  childishness 
or  idiocy,  as  where  the  testator  forgets  his  own  name.  In 
Hawthorne  v.  King^  (8  Mass.  Kep.  S72)  the  Court  instructed 
the  jury,  "  that  if  they  should  think  that  the  testatrix,  at  the 
time  of  dictating  the  will,  bad  sufficient  discretion  for  that 
purpose  ;  and  that  at  the  time  of  executing  the  will,  she  was 
able  to  recollect  the  particulars  she  had  so  dictated,  they 
might  find  her  of  sound  and  disposing  mind  and  memory  at 
the  time  of  executing."  In  Ex  parte  Cranmer^  (12  Ves. 
445,)  an  inquisition  was  returned,  that  the  person  alleged  to 
be  lunatic,  was  "  so  far  debilitated  in  his  mind,  as  to  be  inca- 
pable of  the  general  management  of  his  affairs,  &c."  And  in 
commenting  upon  this  return,  the  Ld.  Chancellor  adverted 
to  the  delicacy  of  the  question  which  might  arise  with  refer- 
ence to  the  liberty  of  the  subject ;  and  held  it  dangerous  and 
improper  to  act  upon  such  a  return  ;  and  he  asks,  **  how  can 
I  tell  what  is  so  far  debilitated  in  his  mind  as  not  to  be  equal 
to  the  general  management  of  his  affairs  ?" 

D.  Russelly  contra*  This  is  a  question  between  the  heirs 
at  taw  of  Cadwell,  and  persons  holding  under  a  grant  of  land 
from  him,  without  any  thing  like  an  adequate  consideration, 
to  one  having  no  affinity  with  him.  It  was  CadwelPs  prop- 
erty;  and,  unless  disposed  of  understandingly,  it  passed  to 
his  heirs,  the  lessors.  The  motion  is  to  set  aside  the  verdiol 
as  contrary  to  evidence  ;  and  it  is  important  to  inquire,  in 
the  first  place,  what  is  necessary  to  deprive  him  of  a  dispos- 
ing power  ?  Technical  idiocy  or  lunacy  is  not  required,  ft 
is  enough  that  he  was  in  such  a  state  of  imbecility  as  not  to 
be  capable  df  acting  under  a  proper  apprehension  of  his  rights 
and  duties.  To  determine  upon  this  position,  we  must 
look  at  the  facts  whence  it  is  to  be  inferred.  Whenever  a 
case  appears,  upon  which  a  Court  of  Equity  would  interfere, 
in  order  to  prevent  an  act  of  delusion  or  folly,  this  Court 
will  interpose  and  avoid  the  act,  if  it  is  completed.  No  mat- 
ter in  what  cause  the  incapacity  may  originate,  whetlier  it 


fan 


CASES  IN  THE  SUPREME  COURT 


AhBAMYf 
Feb.  1835. 


be  old  age,  intemperance  or  disease.  There  are  various 
infirmities^  which  may  debilitate  the  human  mind,  upon 
which  a  Court  of  Equity  will  grant  a  commission  of  lunacy, 
with  a  view  to  prevent  the  alienation  of  property,  much 
short  of  a  positive  and  absolutede  privation  of  reason.  We 
contend  that  the  true  inquiry  is,  would  a  Court  of  Equity, 
under  the  circumstances  of  this  case,  have  thrown  its  pro- 
tecting influence  into  the  scale,  had  it  been  seasonably  and 
properly  applied  to,  against  the  grant  in  question  ?  Would 
it  not  have  placed  Cad  well  under  the  care  of  a  committee  ? 
The  evidence  certainly  shows  great  imbecility  ;  and  that  a 
Court  of  Equity  would  so  have  done,  we  refer  to  The  Matter 
of  Barker^  (2  John.  Ch.  Rep.  232,  and  the  cases  there  cited.) 
The  Chancellor  says,  "  A  Court  of  Chancery  is  the  consti- 
tutional and  appropriate  tribunal,  to  take  care  of  those  who 
are  incompetent  to  take  care  of  themselves.  There  would 
be  a  deplorable  failure  of  justice,  without  such  a  power. 
The  object  is  protection  to  the  helpless ;  and  the  imbecility 
of  extreme  old  age,  when  the  powers  of  memory  and  judg- 
ment have  become  extinct,  seems  as  much  as  the  help- 
lessness of  infancy,  to  be  within  the  reason  and  necessity 
of  the  trust."  The  case  was  then  put  to  the  jury  in  a  proper 
shape.  Whether  the  rule  cited  be  ancient  or  modem,  is  im- 
material ;  so^  long  as  il  is  a  part  of  the  law,  it  clearly  ex- 
ists. In  Highmore  on  Lunacy,  101,  Am.  ed.  1822,  it  is  said, 
"  The  faith  of  every  contract,  rests  upon  the  capacity  of 
the  contracting  parties."  Was  the  grantor  of  sufficient 
ability  to  grant?  Again,  "  It  is  of  the  essence  of  every  con- 
tract, not  so  much  that  it  is  valid,  as  that  the  parties  are  in 
a  sufficient  capability  to  bind  themselves  ;  for  every  alien- 
ation of  a  man's  right,  all  contracts  between  man  and  man 
&c.  ought  to  be  done  with  sound  judgment."  (id.)  Webster 
V.  Woodfordj  (3  Day's  Rep.  90,)  establishes  the  position 
once  controverted,  that  "  a  man  may  show  that  he  was  non 
compos  mentis  in  avoidance  of  his  deed."  A  great  variety 
of  cases  are  there  collected  and  discussed,  applicable  to  the 
case  under  consideration.  I^unacy  once  being  established, 
Highmore  gives  the  nature  and  extent  of  the  returning  rea- 
son,  necessary  to  give  effect  to  the  act  done.    "  Where  the 
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existence  of  derangement  is  shewn  in  general,  the  partiality 
of  its  operations,  in  the  particular  instance,  should  be  mani- 
festly and  incontestibly  proved,  in  order  to  prevent  the  ap- 
plication of  its  general  effect"  (id.  102.)  Again:  '*Gener- 
al  lunacy  being  established,  the  proof  is  thrown  upon  the 
party,  alleging  the  lucid  interval ;  and  must  establish  a  res- 
toration of  mind,  sufficient  to  enable  the  party  soundly  to 
judge  of  his  act  •"  (id.  123,  4.)  There  is  hardly  a  case  so 
bad,  but  that  some  witnesses  may  be  obtained  in  favour  of 
sanity. 

WUkie  V.  Roos^U^  is  relied  on  as  warranting  a  new  trial* 
The  difierence  is,  that  there  was  a  case  of  palpable  usury ; 
but  where  the  evidence  is  doubtful,  Courts  uniformly  refuse 
to  award  a  new  trial.  In  Walker  v.  Smith,  (4  Dall.  880, 
391,)  this  was  refused,  though  the  Court  were  far  from  being 
satisfied  with  the  conclusion,  to  which  the  jury  had  come, 
from  the  evidence.  In  Wait  v.  McNeil,  (7  Mass.  Rep.  261,) 
the  Court  refused  to  do  this,  though  the  verdict  was  against 
the  positive  testimony  of  a  witness,  unimpeached,  except 
from  some  slight  circumstances,  having  a  tendency  to  lessen 
his  credibility,  or  showing  that  the  witness  might  be  mistaken. 
In  Hurtin  v.  Hopkins,  (9  John.  Rep.  36,)  the  Court  say  they 
will  not  grant  a  new  trial,  when  there  is  no  other  ground  for 
the  motion,  than  that  the  jury  have  misunderstood  or  disre- 
garded the  evidence,  where  the  verdict  is  for  the  defendant 
in  a  penal  action,  or  an  action  penal  in  its  nature.  They  re- 
quire evidence  of  partiality  or  corruption.  (Opinions  in  the 
Mayor's  Court,  12  &  13,  S.  P.) 

A.  Van  VecAUn,  (same  side.)  Every  application  for  a  new 
trial  is  addressed  to  the  discretion  of  the  Court.  It  is  not 
enoughi  that  more  light  may  possibly  be  elicited  by  a  new 
trial ;  but  the  granting  or  refusing  it  must,  in  a  great  meas- 
ure, depend  on  the  particular  circumstances  of  each  case. 
This  is  Lord  Mansfield's  doctrine,  and  the  doctrine  of  this 
Court  Aidmitting  there  may  be  doubt  upon  the  facts,  cui 
bono,  a  new  trial  ?  There  is  always  a  possibility,  that  a  par- 
ty may  make  out  a  better  case,  with  a  second  chance. 
There  is  no  material  distinction,  in  this  respect,  between  ac« 
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lions  of  ejectment  and  other  actions  sounding  in  tort.  The 
reason  upon  which  some  of  the  cases  have  excepted  eject- 
ment, as  calling  more  emphatically  for  a  new  trial,  is  not 
very  powerful ;  for,  though  the  possession  is  changed,  a  new 
action  may  be  brought,  by  the  losing  party,  and  the  title 
tried  de  novo ;  whereas,  in  other  actions,  the  judgment  is 
final  and  conclusive.  One  wohld,  therefore,  suppose  that 
the  facilities  for  a  new  trial  should  be  greater  in  the  latter. 
I  admit,  that  this  is  not  a  case  of  technical  lunacy  ;  but  it 
certainly  presents  the  want  of  a  sound  disposing  mind  in 
Cadwell,  which,  according  to  Ld.  Coke  iind  other  writers, 
and  cases  both  ancient  and  modem,  should  avoid  the  con- 
veyance. 

[Both  Mr.  Russell  and  Mr.  Van  Vcchten  examined  the  evi- 
dence to  this  point,  at  large,  in  the  course  of  their  respective 
arguments.] 

A.  I^encer^  in  reply.  I  am  sensible  that  wiiere  the  verdict 
is  merely  against  the  weight  of  evidence,  and  the  charge  of 
the  Judge  is  right,  the  leaning  of  the  Court  will  be  in  favor 
of  supporting  the  verdict ;  but  in  a  mere  question  of  proper- 
ty, if  they  perceive  that  the  verdict  is  clearly  against  the 
weight  of  evidence,  they  will  set  it  right.  If  they  are  satisfied 
that  the  jury  have  been  excited  by  passion,  led  away  by  an 
appeal  to  the  feclingjs,  or  misguided  by  prejudice,  it.  is  the 
duty  of  the  Court  to  interfere  and  grant  a  new  trial  upon 
this  ground.  I  was  aware  that  in  citing  cases,  and  laying  down 
rules  from  the  books,  I  was  saying  nothing  new ;  but  the  na- 
ture of  the  case  requires  that  familiar  principles  should  bead- 
verted  to ;  for.  while  I  admit,  in  the  language  of  the  counsel 
on  the  other  side,  that  the  gmnting  a  new  trial  is  a  matter  of 
discretiont  depending  in  some  measure  on  the  circumstances 
of  each  case  as  it  arises,  I  must  be  understood  to  mean  a  sound 
legal  discretion,  guided  and  controlled  as  far  as  possible 
by  the  books  of  authority.  No  heirs,  or  any  body  else,  can 
call  this  act  of  giving  the  deed  in  question,  if  the  grantor  was 
capable  of  executing  it ;  and  this  involves  an  inquiry  into 
the  nature  and  extent  of  the  capacity  of  which  a  grantor  or 
devisor  should  bo  possessed.     It  is  an  inquiry  which  has  its 
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bearing  on  all  classes  of  society ;  and  the  Court  will  not  for- 
get that  wills  are  generally  made  and  valuable  estates  settled 
by  persons  in  extremis^  on  their  sick  beds,  or  laboring  under 
the  weakness  and  imbecility  of  old  age.  These  considera- 
tions are  neither  of  them  enough  to  invalidate  the  act.  To 
say  so,  would  be  to  impugn  most  wills  or  deeds  in  the  nature 
of  wills. 

I  referred  to  Ex  parte  Holyland^  (11  Yes.  11,)  and  I  beg 
leave  to  remind  the  Court  again  of  what  was  said  there  by 
Ld.  Eldon.  A  failure  of  memory  is  not  a  sufficient  objec- 
tion. If  the  testator  is  capable  of  doing  an  act  of  thought 
and  judgment,  it  is  enough.  In  Van  Alst  v.  Hunter^  (5  John. 
Ch.  Rep.  148,  158,)  the  Court  will  find  all  the  authorities  to 
this  point  collected  from  the  common  and  civil  law.  In  that 
case  the  devisor's  memory  was  extremely  depreciated ;  and 
Chancellor  Kent's  remarks  will  be  found  directly  applicable 
to  the  present  case.  He  says, ''  the  failure  of  memory  is  not 
sufficient  to  create  the  incapacity,  unless  it  be  quite  total 
or  extend  to  his  immediate  family  and  property.  The  Ro- 
man law  (Code  6,  24,  14,  and  note  55)  seemed  to  apply  the 
incapacity  only  to  an  extreme  failure  of  memory ;  as  for  a 
man  to  forget  his  own  nssae-^fatuiu  prcBSumitur  qui  in  prth 
prio  nomine  errat.  The  want  of  recollection  of  names  is 
one  of  the  earliest  symptoms  of  a  decay  of  memory ;  but 
this  failure  may  exist  to  a  very  great  degree,  and  yet  *  the 
solid  power  of  understanding'  remain.*'  I  have  greatly  de- 
ceived myself,  in  the  strictest  examination  I  have  been  able 
to  give  this  evidence,  if,  with  respect  to  Cadwell,  at  the 
time  he  gave  the  deed  in  question,  there  was  not  as  perfect 
an  understanding,  judgment  and  deliberation  as  in  any  com- 
mon case.  The  burthen  of  showing  a  want  of  capacity  lies 
upon  the  plaintiff;  and  if  we  can  rebut  his  evidence  by 
showing  a  general  capacity,  or  a  lucid  interval  accompany- 
ing the  act,  or  sufficient  mind  in  the  bargainor  to  compre- 
hend what  he  was  doing,  the  case  on  the  part  of  the  defend- 
ant is  made  out.  If  wo  have  succeeded  in  neutralizing  the 
evidence,  the  conclusion  of  law  is,  that  he  was  sane.  He  was 
only  about  50  years  of  age,  according  to  the  testimony  of 
Simpson  ;  and  if  the  plaintiff  wished  mental  decrepitude  to 
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be  inferred  from  old  age,  he  should  have  shown  the  bargainor 
to  have  been  a  much  older  man.  None  of  the  witnesses 
ascribe  his  failure  of  capacity  to  this  cause ;  while,  on  both 
sides,  they  agree  that  he  was  an  excentric  old  man,  fond  of 
humour  and  calling  men  by  strange  names ;  (and  he  adverted 
to  the  outlines  of  the  testimony.) 

With  regard  to  the  general  law,  there  is  no  difference  be- 
tween the  counsel  for  the  plaintiff  and  myself.  At  common 
law,  always,  a  man  must  have  mental  capacity  to  convey. 
The  only  dispute  between  us  is,  as  to  the  degree  of  capacity. 
I  admit  that  this  was  the  true  question  before  the  jury  ;  that 
no  technical  disability  need  be  shown.  It  is  enough  if  sound- 
ness of  mind  and  memory  were  wanting. 

Curia^  per  Woodworth,  J.  If  the  deed  from  Cadwell  to 
Smith  is  valid,  the  plaintiffs  cannot  recover.  The  execution 
appears  to  be  sufficiently  proved,  by  the  subscribing  witness- 
es ;  and  there  was  an  acknowledgment  before  a  Master  in 
Chancery.  If  voluntary,  it  is  good  between  the  parties  ;  for 
the  heir  cannot  set  up  the  want  of  consideration  in  the  deed 
firom  his  ancestor.  (16  John.  189.)  But  it  is  contended  that 
Cadwell  was  nan  compos,  or  not  of  sound  mind.  The  rule 
applicable  to  such  cases  is,  that  where  the  act  of  a  party  is 
sought  to  be  avoided,  on  the  ground  of  mental  disability, 
proof  of  the  fact  lies  upon  him  who  alleges  it,  and,  until  the 
contrary  appears,  sanity  is  to  be  presumed.  One  of  the 
qualifications  of  this  rule  is,  that  after  a  general  derangement 
has  been  shown,  it  is  then  incumbent  on  the  other  side  to 
show,  that  the  party  who  did  the  act  was  sane  at  the  very 
time  when  it  was  performed.  {Jackson  v.  Van  Dusen^  5 
John.  150.) 

The  first  question  is,  have  the  plaintiffs  established  the 
fact  of  general  derangement,  so  as  to  impose  on  the  other 
party  the  necessity  of  showing  competency,  or  a  lucid  inter- 
val at  the  time  the  deed  was  executed  ?  It  becomes  materi- 
al to  inquire  what  constitutes  that  derangement,  or  imbecil- 
ity of  mind,  that  renders  a  party  incapable  of  contracting. 
Idiots  and  lunatics,  or  persons  non  compos,  fail  within  this 
description.     I  apprehend  the  disability  applies  exclusively 
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to  such.  Lord  Coke  defines  non  compos  mentis^  <<to  be  a 
person  who  was  of  good  and  sound  memory,  and  by  the  vis- 
itation of  God  had  lost  it,"  or,  '*  he  that  by  sickness,  grief,  or 
other  accident,  wholly  loseth  his  understanding."  (Beverley's 
case,  4  Coke,  123.  Coke's  Lit.  247,  a.)  The  deeds  of  ail 
such  persons  are  void ;  for  the  terms  *' non  compos,'  of  un- 
sound mind,  are  legal  terms,  and  import  a  total  deprivation 
of  sense.  (2  Mad.  569.)  Prior  to  our  revolution,  the  Court 
of  Chancery  in  England  entertained  jurisdiction  in  such  cas- 
es only ;  mere  imbecility  of  mind,  not  amounting  to  idiocy 
or  lunacy,  not  being  considered  as  sufficient  to  interfere  with 
the  liberty  of  the  subject  over  his  person  and  property.  Lat- 
terly, a  different  doctrine  has  prevailed.  The  Court  of  Chan- 
chery  has  entertained  jurisdiction  in  such  cases.  In  the  mat- 
ter of  Barker,  1(2  John.  Ch.  Kep.  232)  the  cases  on  this  sub- 
ject are  reviewed.  It  was  considered  as  founded  in  good 
sense  and  the  necessity  of  the  case,  for  the  protection  of  a 
numerous  class  of  persons,  whose  minds  have  sunk  under  the 
power  of  disease,  or  the  weight  of  age,  and  were  liable  to 
become  the  victims  of  folly  or  fraud.  This  enlarged  jurisdic- 
tion seems  to  have  sprung  up  since  the  time  of  Lord  Hard- 
wicket  and,  as  Mr.  Maddock  observes,  (2  Mad.  Ch.  573,) 
^<  was  rather  arbitrarily  introduced,  so  much  so,  that  it  has 
more  than  once  been  hinted  that  legislative  provision  on  the 
subject  would  be  proper."  Without,  however,  questioning 
the  propriety  of  assuming  jurisdiction  in  such  cases,  it  may 
be  observed,  that  the  doctrine,  if  well  founded,  does  not  prove 
that  a  deed  fairly  obtained  from  a  person,  who  might  be  a  fit 
subject  for  a  commission  in  the  nature  of  a  writ  de  lunatico 
inquirendo,  could  be  awarded  in  a  Court  of  law.  Indeed, 
the  contrar}*  is  strongly  implied ;  for  the  ground  of  mterfer- 
ence  is  as  Lord  Erskine  observes,  (12  Vesey,  445)  to  pro- 
tect a  party  in  his  second  state  of  infancy.  By  such  a  pro- 
ceeding, xYie  right  of  a  party  to  contract,  who  is  incapable  of 
managing  his  affairs,  by  reason  of  a  partial  derangement  of 
mind,  is  taken  for  granted. 

The  question  on  the  validity  of  a  deed  executed  prior  to 
a  commission  of  this  nature,  would  not  in  the  least  be  affec- 
ted by  such  commission.     It  must  be  shown  that  the  grantor 
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was  non  compos^  within  the  legal  acceptation  of  the  term ; 
that  it  was  not  a  partial,  but  an  entire  loss  of  the  understand- 
ing ;  for  the  common  law  seems  not  to  have  drawn  any  dis- 
criminating line  by  which  to  determine  how  great  must  be 
the  imbecility  of  mind  to  render  a  contract  void,  or  how 
much  intellect  must  remain  to  uphold  it.  The  difficulty  of 
making  such  discrimination  is  apparent.  If  a  man  has  suf- 
ficient capacity  to  work  his  farm,  or  tend  his  mill  skilfully, 
will  the  law  deny  him  the  right  of  selling  either?  I  appre- 
hend not.  How  is  a  purchaser  to  protect  himself,  if  the 
quantum  of  intellect  is  the  criterion  by  which  to  determine 
whether  the  contract  is  valid  ?  He  may  act  with  the  utmost 
integrity,  and  yet  be  in  danger ;  for  although  it  be  establish- 
ed that  the  party  with  whom  he  dealt  had  understanding, 
deemed  sufficient  for  the  provident  management  of  his  af- 
fairs, by  this  rule  the  contract  would  be  void.  But  weakness 
of  understanding  is  not,  of  itself,  any  objection  in  law  to  the 
validity  of  a  contract.  If  a  man  be  legally  compos  mentis, 
he  is  the  disposer  of  his  own  property,  and  his  will  stands  for 
a  reason  for  his  actions.  {Osmond  v.  FUzroy,  3  P.  Wms. 
129.     Pow.  on  Con.  30.     1  Fonbl.  60.) 

According  to  this  doctrine,  the  plaintiff  has  failed  to  in-> 
validate  the  deed  on  the  ground  that  Cadwell  was  non  com- 
pos. The  testimony  adduced  at  the  trial  clearly  shows  that 
he  is  not  included  in  the  legal  definition  of  that  term.  It  is 
abundantly  proved  by  a  number  of  witnesses,  that  he  was 
perfectly  rational,  and  possessed  his  ordinary  intelligence  at 
various  times,  when  they  saw,  conversed  and  transacted  bu- 
siness with  him,  up  to  the  time  of  executing  the  deed;  and 
from  their  intimate  acquaintance,  they  pronounced  him,  in 
their  opinion,  of  sound  mind. 

It  is  true,  a  number  of  the  plaintiff's  witnesses  consider 
him  of  unsound  mind,  and  incapable  of  managing  his  con- 
cerns ;  but,  on  examining  this  testimony,  it  will  be  found  that 
the  opinion  rests  on  specific  facts,  which  do  not  warrant  an 
opinion  to  that  extent.  Much  seems  to  have  been  inferred 
from  the  fact  that  he  did  not  recollect  persons  coming  to 
his  mill :  that  he  took  no  part  in  the  settlement  of  his  ac- 
counts, although  present ;  that  he  indulged  in  idle  stories ; 
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that  he  talked  of  turning  the  water  back,  so  as  to  obtain  the 
benefit  of  it  a  second  time  ;  that  he  was  incoherent  and  un- 
connected in  his  statements ;  and  greatly  affected  by  very 
trivial  circumstances.  I  admit  these  are  proofs  of  a  weak 
or  impaired  understanding ;  but  they  do  not  satisfactorily 
prove  any  thing  more.  From  the  same  witness  it  may  be 
collected,  that  in  some  respects,  at  least,  he  was  rational. 
It  seems  to  be  conceded  that,  during  all  this  time,  he  was  a 
miller,  and  did  the  work  well ;  for  there  is  no  complaint. 
No  witness  states  that  he  was  deficient  in  conducting  this 
business.  This  alone  proves  that  he  had  memory  and  judg- 
ment. The  taking  of  toll  correctly,  grinding  the  differedt 
kinds  of  grain,  so  as  to  satisfy  customers,  and  bestowing  th6 
care  necessary  to  prevent  confusion,  is  of  itself  satisfactory 
proof  that  he  had  competent  understanding  in  this  respect. 
Besides,  he  bought,  sold  and  took  notes.  He,  at  different 
tunes  after  the  deed  was  given,  mentioned  his  inducement 
for  making  the  conveyance.  The  cause  for  so  doing  is  al- 
ways stated  in  the  same  way.  It  cannot  be  correctly  said 
that  in  his  situation  it  was  unnatural  or  absurd.  The  fact 
that  he  had  deserted  his  v^ife  and  children  twenty  years  be- 
fore, shows  very  clearly  that  they  would  not  be  the  objects 
of  his  bountv. 

On  the  whole,  it  appears  to  me  that  Cadwell  had  memory 
and  judgment  to  a  moderate  extent ;  and  was  not  disabled, 
by  law,  from  selling  his  farm  and  giving  the  deed.  The 
plaintiffs  have  failed  in  showing  a  general  incapacity ; 
at  most,  they  have  shown  only  a  want  of  understanding  on 
some  occasions.  There  is  not  sufficient  within  the  rule»  to 
impose  on  the  defendants  the  necessity  of  proving  that  he 
was  sane  when  he  did  the  act. 

The  next  question  is,  whether  the  evidence  makes  out  a 
case  of  fraud  or  imposition.  In  discussing  this  point  it  is 
conceded  that,  although  mere  weakness  of  understanding  is 
insufficient,  it  furnishes  strong  ground  of  suspicion,  that  when 
persons,  in  such  a  state,  execute  conveyances,  they  are  acted 
upon  by  improper  influence,  and,  therefore,  wherever  fraud 
can  be  collected  from  the  circumstances  of  the  transaction. 
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Equity  ^ill  interpose  and  relieve  against  it.  Courts  of  Law 
have  also  a  concurrent  jurisdiction  with  Courts  of  Equity, 
where  the  fraud  can  be  clearly  established ;  and  will  relieve 
by  making  void  the  instrument.  {Bright  v.  EynoTij  I  Burr. 
396,  1  Fonbl.  61.) 

But  Courts  of  Law  have  not,  in  all  cases  of  fraud,  a  con- 
current jurisdiction.  Lord  CokCf  (in  3  Inst.  84)  in  speaking 
of  the  jurisdiction  of  Courts  of  Equity  as  to  frauds,  covin  and 
deceit,  seems  to  admit  that  all  frauds  are  not  relievable  at 
law.  The  distinction  between  legal  and  equitable  jurisdic- 
tion upon  fraud  is  this  :  that  at  law  it  must  be  proved,  not 
presumed ;  so  that  equitable  jurisdiction  may  be  exercised 
upon  an  instrument  unduly  obtained,  when  a  Court  of  Law 
could  not  enter  into  the  question.  (18  Yes.  483.)  In  Butch- 
er V.  Butcher^  (1  Yes.  &  Beames,  98,)  Lord  Eldon  observes, 
that  some  Judges  have  said,  that  a  deed  cannot  be  fraudu- 
lent, unless  it  be  fraudulent  both  in  law  and  in  equity ;  but 
to  that  doctrine  he  could  not  agree,  though  a  strong  inclina- 
tion had  been  evident  to  say,  whatever  is  equity  ought  to  be 
law ;  an  opinion  acted  upon  by  Mr.  Justice  Btdler^  who  had 
persuaded  Lord  Mansfield  to  act  upon  it,  unlil  it  was  reform- 
ed by  Lord  Kent/on,  with  the  assistance  of  the  same  Judge ; 
yet  the  clear  doctrine  of  Lord  Hardwiche^  and  all  his  prede- 
cessors was,  that  there  are  many  instances  of  fraud  that 
would  affect  instruments  in  Equity,  of  which  the  law  could 
not  take  notice.  The  broad  ground  assumed  by  Lord 
Mansfieldj  (1  Burr.  396,)  is,  that  Courts  of  Equity  and  Courts 
of  Law  have  a  concurrent  jurisdiction  to  suppress  and  re- 
lieve against  fraud.  This  doctrine  has,  however,  been  sub- 
sequently qualified,  according  to  the  distinction  taken  by 
Lord  Eldon,  and  is  founded  in  good  sense.  I  am  not  aware 
of  any  express  adjudication  in  our  Courts.  But  in  4  Dessa. 
Ch.  Rep,  684,  it  is  sanctioned.  It  was  there  held,  that  fraud 
may  be  presumed  in  Equity,  but  must  be  proved  at  law.  In 
accordance  with  these  principles,  a  variety  of  cases  have 
been  decided,  and  relief  afforded  in  Equity,  where,  from 
the  nature  of  the  transaction,  and  the  situation  of  the 
parties,  fraud  and  imposition  might  be  presumed.  (3  P. 
Wms.  129,  Powell  on  Con.  31.    So,  also,  in  Chesterfield  v. 
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JanseUy  (2  Vesey,  155)  Ld.  Hardwicke  describes  one  species 
of  fraud,  that  may  be  presumed  from  the  circumstances  and 
condition  of  the  parties  contracting.  And  this,  he  says,  goes 
further  than  the  rule  of  law,  which  is,  that  fraud  must  be 
proved,  not  presumed.  Inadequacy  of  consideration  is  also 
a  badge  of  fraud,  or  a  fact  connected  with  other  circum- 
stances from  which  fraud  may  be  inferred.  (1  Bro.  Ch.  Cas.  1.) 
So,  also,  a  conveyance,  obtained  from  persons  uninformed  of 
their  rights,  will  be  set  aside,  though  no  actual  fraud  be 
proved.  (2  id.  150.)  In  these  and  many  other  cases  that 
might  be  cited,  equity  considers  the  instruments,  as  ob- 
tained fraudulently  from  the  circumstances  and  relation  of 
the  parties,  although  no  actual  fraud  is  proved.  Yet  in  none 
of  these  cases  has  it  been  decided  that  a  Court  of  Law  would 
declare  the  instrument  void. 

If  the  preceding  doctrine  be  correct,  it  follows  that  the 
facts  disclosed  in  this  case  are  not  of  a  character  to  entitle 
a  Court  of  Law  to  declare  the  deed  void.  I  have  not  dis- 
covered any  evidence  of  actual  fraud  by  the  grantee  of  Cad- 
well,  or  that  any  deception  was  practised,  or  inducements 
held  out  to  gain  the  title.  If  the  plaintiffs  are  entitled  to  re- 
lief^ it  must  be  in  Equity,  on  the  ground  of  age,  imbecility, 
the  consideration  and  nature  of  the  contract  from  which 
fraud  is  to  be  inferred.  I  apprehend,  however,  that  enough 
13  not  shown  to  set  aside  the  deed  in  that  Court.  Cadwell 
appears  to  have  been  the  actor  and  to  have  understood  the 
transaction.  He  takes  care  to  provide  for  himself,  his  wife, 
and  the  woman  with  whom  he  had  cohabited,  and,  in  conse- 
quence of  age  and  infirmity,  is  willing  to  surrender  the  pro- 
perty into  other  hands  ;  not  to  a  stranger,  but  one  who  had 
married  a  person  reared  in  his  family,  and  to  whom  he  pro- 
bably considered  himself  in  loco  parentis.  There  is  nothing 
so  surprising  or  unusual  in  such  a  course  as  to  excite  suspi- 
cion ;  and  as  imbecility  of  mind,  singly,  is  not  sufficient,  I  in- 
cline to  tlunk  that  relief  would  be  denied.  Be  that  as  it  may, 
a  Court  of  Law  is  not  the  proper  forum. 

On  the  whole,  I  am  of  opinion  that  the  verdict  be  set 
aside  and  a  new  trial  granted. 

New  trial  granted. 
Vol.  IV.  29 
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Dickey  against  Tub  New- York  Imsukamce  Compamy. 


If  the  injury  ASSUMPSIT  upon  a  policy  of  insuraDcc,  on  one  half  the 
TOriis^iniiired  ^^^Y^  tackle,  apparel  and  other  furniture  of  the  ship  Frances 
against,  ex.  Hcnrictla,  Allyu,  master,  valued  at  $20,000,  on  a  voyage 
her  viSue,  the  fro"^  Antwerp  to  one  or  more  ports  in  the  India  or  China 
insured  may  geas  ;  and  at  and  from  the  port  or  ports  of  lading  to  New- 
underwriters  York,  or  a  port  in  Europe,  not  north  of  Holland  ;  tried  be- 
as  for  a  total  fo^e  WooDWORTH,  J.  at  the  Ncw-York  sittings,  in  June, 

loss,       which  o  »  » 

oannot    after-  1822. 

wards  be  tuiii-      rpj^^  declaration  was  varied  in  its  counts,  to  meet  a  total 

od  into  a  parti-  ' 

al  one.  Ac  or  partial  loss.  The  evidence  was,  that  the  ship  proceeded  on 
^bSmen't'*  ^^^  voyage  July  1st,  1818,  for  Batavia,  in  Uie  island  of  Java, 
may  be  enfor-  where  she  arrived  in  good  condition  on  the  2d  day  of  Decem- 
Mp  ^aftert  ber  in  the  same  year ;  that  she  sailed  thence  with  a  full  car- 
^^  h*  ^  g^»  ^  considerable  portion  of  which  belonged  to  the  plaintiff, 
master,  and  bound  to  Antwerp  in  Holland,  on  the  24th  of  January,  1810; 
ET^^ne  °°  ^^^  while  sailing  on  her  voyage,  from  the  20th  of  February 
Bat  the  a.  to  the  4th  of  March,  she  encountered  a  sucession  of  winds 
^a!rt^tebefore  ^^^  tempestuous  weather,  became  leaky,  and  was  so  much 
the  vessel  is  broken  and  damaged  that  it  was  necessary  for  her  preserva- 
and*^  ^Seto  ^10°  ^^  procecd  for  Port  Louis  in  the  Isle  of  France,  where 

proceed  on 
nor  voyage. 
If  she  be  in  fact  repaired,  the  abandonment  is  void,  though  this  be  not  known  to  the  assured. 

It  is  the  actual  state  of  things,  therefore,  at  the  time  of  the  abandonment ;  and  not  the 
state  of  the  partv*s  information,  that  decides  the  validity  of  an  abandonment. 

Where  auiipbound  to  Antwerp  was  insured,  and  repaired  on  account  of  sea  damage,  at 
Port  Louis,  in  the  Isle  of  Franco ;  and  the  expense  of  a  part  of  the  repairs  was  defirajed  by 
a  sale  of  the  cargo  and  the  residue  charged  upon  the  remainder  of  the  cireo  by  a  rcsponuenlia 
bond  ;  held,  that  no  lien  was  thereby  created  upon  the  ship,  which  could  be  taken  into  the 
account  in  estimating  the  insured's  right  to  abandon  as  for  a  total  1< 


In  making  an  abandonment,  the  assured  is  bound  to  aesign  the  true  cause :  e.  g.  if  ho 
abandon  on  account  of  sea  damage  only,  he  cannot  avail  hfmself  of  the  fact,  that  Uie  ship 
was  afterwards  incumbered  by  tbo  expanse  of  repairs.  As  to  the  latter,  he  shoold  make  a 
new  abandonment. 

Where  a  ship  has  sustained  damage  by  the  perils  insured  against  to  more  than  one  half  her 
value,  her  restoration,  in  order  to  divest  the  right  of  abandonment,  must  be  complete  and  per- 
fect ;  and  if,  though  in  fact  restored,  abo  still  remain  subject  to  a  lien  for  the  expense  of  her 
repairs,  to  more  than  half  her  value,  thu  is  not  such  a  rail  and  beneficial  rostoralion  as  to 
take  awa^  the  riffht  to  abandon. 

Items  included  in,  and  manner  of  estimating  the  amount  of  repairs,  deducting  one-third 
now  for  old,  after  first  deducting  tbo  value  of  the  old  materials.    Per  Savage,  Ch.  J. 
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she  arrived  in  distress  on  the  7th  of  March,  1819.    Here  the     p^^j^^^ 
ship  was  regularly  surveyed ;  and  tlie  surveyors  reported      ^,^-v-^/ 
that  she  should  be  unloaded  immediately,  as  well  for  her       Dickey 
safety  and  the  safety  of  her  cargo  as  for  enabling  them  to  inguraace  Co. 
ascertain  the  damages  she  might  have  sustained.     The  cargo 
was  thereupon  partially  unladen  and  put  into  the  custom 
house  of  St.  LfOnis ,  and  a  second  survey  held  on  the  16th  of 
March ;  when  it  was  thought  necessary  farther  to  unlade. 
The  unlading  was  accordingly  resumed,  and  continuisd  to 
the  20th ;  when,  on  a  third  survey,  it  was  recommended  that 
the  ship  should  be  entirely  unloaded ;  which  was  according- 
ly done,  by  the  27th,  with  the  exception  of  some  few  arti- 
cles ;  and  the  ship  placed  in  the  usual  and  proper  situation 
for  undei^oing  a  final  survey  and  repairs.     Here  she  was  far- 
ther unladed,  but  not  entirely  so ;  when  on  the  2Sth  and  29th 
the  wind  was  very  severe,  and  finally  increased  to  a  severe 
hurricane.     Oa  the  30th  the  ^hip  was  driven  on  shore,  and 
suffered  very  great  additional  injury.     On  the  14th  day  of 
April,  1819,  a  fourth  survey  was  hold,  and  the  surveyors  re- 
ported that  all  the  s!iip*s  injury  had  arisen  from  the  above 
causes,  and  recommended  tlie  proper  repairs.     These  repairs  ' 
were  commenced  on  the  7th  of  May  1819,  and  prosecuted 
with  due  diligence,  under  the  direction  of  the  master. 

A  portion  of  the  cargo,  consisting  of  rice,  principally  be- 
longing to  the  plaintiff,  together  with  certain  ship  materials, 
were,  on  the  5th  and  22d  April,  and  3d  day  of  June,  1819, 
sold  under  the  direction  of  the  Court  of  Admiralty  of  the 
Isle  of  France,  to  defray  the  expenses  of  repairs,  amount- 
ing in  net  proceeds  to  $10,972.50.  This  being  the  only 
part  of  the  cargo  which  could  be  sold  without  great  sacri- 
fice, and  not  near  paying  the  expenses  of  the  repairs,  the 
master  was  obliged  to  borrow  of  one  Reush  $8,925,  upon 
respondentia  of  the  cargo,  and  he  executed  a  respondentia 
bund  accordingly,  which  also  bound  him  to  the  payment 
personally.  The  respondentia  bond  was  made  payable  ten 
days  after  the  arrival  of  the  ship  at  a  port  in  the  Nether- 
lands. The  repairs  being  completed,  and  the  residue  of  the 
cargo  re-shipped,  and  certain  goods  taken  on  board  upon 
freight,  by  permission  of  the  Court  of  Admiralty,  on  the  28th 
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ALBANY,     June,  1810,  the  ship  being  tight,  staunch  and  strong,  set  sail 

Feb.  1825.    from  p^^^t  Louis  for  a  port  in  Holland,  and  arrived  at  Ant- 

^5^^J[^     werp  on  the  1st  October,  1819,  where  the  cargo  was  deliv- 

▼•         ered  in  good  order  to  the  consignees,  and  where  the  aver- 

""*'*'^    ^'  ages  upon  the  vessel,  freight,  and  cargo,  in  the  premises, 

were  regulated  and  settled  under  an  appointment  and  order 

of  the  tribunal  of  commerce  of  Antwerp,  according  to  the 

usage  and  law  of  Holland ;  and  by  that  tribunal  ordered  to 

be  carried  into  execution.     The  cargo  was  afterwards  sold 

at  Antwerp  by  the  consignee,  who  charged  the  sum  due  on 

bottomry  in  account  with  the  plaintiff. 

In  the  mean  time,  on  the  6th  day  of  July,  1819,  while  the 
ship  being  in  good  repair,  was  prosecuting  her  voyage  from 
Port  Louis  to  Antwerp,  the  plaintiff  caused  to  be  delivered 
to  the  defendants  the  following  letter  of  abandonment ; 

"  New  York,  6th  July  1819. 
To  the  President  and  Directors  of 
the  New  York  Ins'ce  Co. ; 

Gentlemen, 

I  have  advice  from  the  Isle  of  France,  dated  12th  April 
last,  that  my  ship  Frances  Henrietta  had  put  into  that  port 
in  distress  on  the  7th  March ;  and  that  on  the  28th  and  29th 
of  March,  slie  was  under  the  influence  of  a  hurricane  that 
parted  her  cables  and  drove  heron  shore  beating  over  a  bed 
of  hard  sand  and  coal,  by  which  she  has  suffered  great  dam- 
age, as  well  in  the  hull,  as  to  her  rigging,  spars,  &c.  leaving 
the  lower  masts  only  standing.  In  consequence  of  this  dis- 
aster, and  the  great  injury  sustained  to  the  voyage  this  ship 
was  pursuing,  I  am  obliged  to  abandon  my  interest  therein, 
to  my  underwriters,  and  you  are  hereby  required  to  take 
notice,  that  I  abandon  to  your  oflicc  so  much  of  the  ship  and 
cargo  as  you  have  insured ;  and  that  I  shall  claim  from  yoq 

thereon  a  total  loss. 

Respectfully, 

yr.  ob.  St., 

Rob.  Dickey.** 

This  letter  was,  in  due  season,  followed  by  a  delivery  of 
the  usual  preliminary  proofs. 
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The  ship  sailed  from  Antwerp  for  New  York  on  the  6th     albany, 
December,  1819,  having  in  freight  20  hogsheads  of  madder,     ^®**'  ^®*** 
and  40  or  60  boxes  of  muskets.     Being  a  foreign  bottom,       Dickej 
she  had  not  been  able  to  procure  a  cargo  at  Antwerp.     She  .     ^^^  ^^ 
arrived  in  the  port  of  New  York  on  the  4th  of  January,  1820, 
after  having  sustained  some  additional  damage  from  a  suc- 
cession of  violent  and  tempestuous  weather  in  the  course  of 
her  passage. 

The  whole  disbursements  of  the  ship  at  Port  Louis,  a- 
roounted  to  920,101.74,  including  repairs  estimated  at  914,- 
281.72. 

The  plaintiff's  counsel  read  in  evidence  a  copy  of  the 
respondentia  bond  from  the  master  to  Keush,  dated  at  Port 
Louis,  June  6th,  1819,  in  the  penal  sum  of  £3914  9s,  6d.y 
the  condition  whereof  recited  that  the  master  had,  for  the 
use  and  payment  of  the  repairs  and  expenses  incurred  in 
that  harbour  upon  the  ship,  taken  up,  and  received  of  Reush, 
•8,926,  current  money  of  Mauritius,  fixed  between  the  par- 
ties at  £1967  4s.  9d.  sterling,  to  run  at  respondentia  on 
the  cargo  of  the  lading  of  the  ship,  to  proceed  to  a  port  in 
the  Netherlands,  &c. ;  and,  for  the  further  security  of  Keush, 
the  master  thereby  consented  and  agreed,  for  himself,  his 
heirs,  &c.  to  engage  and  assign  over  to  Reush,  the  several 
wares  and  merchandize,  laden,  or  to  be  laden,  on  the  ship, 
and  which  wares  and  merchandize,  were,  by  the  bond,  de- 
clared to  be  thus  mortgaged  and  assigned  over,  and  not  to 
be  delivered  to  any  other  use  or  purpose  whatever,  till  pay- 
ment of  the  bond. 

The  condition  of  the  bond  then  was,  that  if  the  master 
should  pay  the  money  borrowed,  at  the  expiration  of  10 
days  after  the  arrival  of  the  ship  at  a  port  in  the  Nether- 
lands, or  in  case  of  loss,  the  customary  due  on  salvage,  then 
the  bond  to  be  void,  &c.  otherwise,  &c. 

The  plaintiff  also  proved  that  Holland  was,  in  1818,  1819 
and  1820,  governed  by  the  Code  de  Commerce,  part  of  the 
civil  code  of  France  ;  and  read  in  evidence  articles  190  and 
191,  of  the  Code  de  Commerce. 

A  verdict  was  taken  for  the  plaintiff,  for  $20,000,  subject 
to  a  case,  and  with  liberty  to  either  party  to  turn  it  into  a 
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iUAANY,     special  verdict,  or  bill  of  exceptions ;  the  amount  of  the  ver- 

Feb.  1825.    jj^^  ^^  jj^  increased  or  diminished,  and  subject  to  adjustment, 

Pi^ey      ^  ^h<3  Court  should  direct ;  and  if  a  balance  should  appear 

^*         in  favor  of  the  defendants  then  a  verdict  aud  judgment  to  be 

'  entered  accordingly,  &c. 

This  cause  was  argued  at  the  last  May  term ;  and  the 
only  question  made  at  the  bar  was,  whether  the  plaintiff 
was  entitled  to  recover  as  for  a  total  or  partial  loss. 

D.  B.  Ogden^  for  the  plaintifi^  contended  that  he  was  enti- 
tled to  recover  for  a  total  loss.  He  said  he  did  not  rely  on 
an  actual,  but  should  contend  that  a  technical  total  loss  was 
shewn.  It  will  not  be  denied,  that  the  bona  fide  expenses 
and  repairs,  incurred  in  consequence  of  the  perils  insured 
against,  exceed  one  half  the  value  of  the  vessel ;  and  so  far, 
there  can  be  no  difference  upon  the  propriety  of  our  claim* 
But  it  will  be  said  that  the  abandonment  was  too  late ;  that 
it  should  have  been  before  she  left  the  Isle  of  France,  in  full 
repair,  to  proceed  on  her  destined  voyt^e. 

To  be  good,  the  abandonment  must  be  founded  on  such  a 
state  of  facts  as  will  justify  the  party  in  considering  the  loss 
total.  At  what  time  is  it  necessary  tliat  these  fact»  should 
exist  T  When  the  information  reaches  the  assured,  or  when 
the  abandonment  is  made  7  The  supposed  or  actual  state  of 
the  subject,  at  the  time  of  abandonment  ?  We  say  the  belief 
of  the  assured  is  to  govern,  if  the  ground  of  his  belief  was 
once  true ;  though  such  grounds  may,  at  the  time  he  aban- 
dons, have  ceased  to  exist.  To  decide  otherwise,  would 
overturn  tlie  first  principles  in  the  law  of  insurance.  In  all 
cases  of  a  technical  total  loss,  it  is  optional  with  the  assured, 
whether  he  will  abandon  or  not.  If  the  whole  subject  be 
destroyed,  no  abandonment  is  necessary.  If  these  positions 
be  true,  does  it  not  follow,  that  the  assured  must  await  the 
proper  information?  Without  this,  he  cannot  act;  and  it  is 
idle  and  tantalizing  to  give  him  the  right  to  elect,  and  yet 
deny  him  the  means  of  exercising  it  beneficially  or  properly. 
The  only  means  he  can  have  is  information  received. 
Shall  the  whole  effect  be  destroyed,  because  the  vessel  was 
repaired   before  the  abandonment  took  place  ?     If  so,  all 
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the  talk  about  notice  and  election  in  the  books  is  a  dead     aluany, 
letter,  in  those  instances  where  a  vessel  is  injured  at  so  great  '  ***•' 


a  distance  that  the  assured  cannot  keep  his  eye  upon  her.  Dickey 

We  are  aware  that  some  cases  lay  down  a  contrary  rule ;  jnguraooo  Ca 
but  none  of  them  go  to  the  length  contended  for  here.     Bain- 
bridge  v.  Neilsany{a)  was  a  case  of  capture,  and  almost  im-     ^^^  iq  £^ 
mediate  re-capture ;  and,  even  under  such  circumstances,  3^- 
the  doctrine  that  the  assured  could  not  abandon  on  infonna* 
tion  received,  after  the  vessel  was  reclaimed,  was  considered 
somewhat  novel,  as  will  be  seen  by  a  report  of  the  same 
case,  in  Campbett.{b)    This  case  has  been  followed  as  to  cap-    (6)  i  Campb. 
ture,  but  no  other  ground  of  abandonment.     (Dorr  v.  N.  ^T')^4^MaM* 
Engl.  M.  Ins.  Co.(c)  Fitzsimmons  v.  The  N.P.lns.  Co.{d)  Rep.  221,  m 
Akzander  v.  The  Bait.  Ins.  Co.  (e)  and  Mumford  v.  Churchy  j^^  201?"^  ' 
(/)  are  all  cases  of  technical  total  loss  by  capture.    Smith     («)  W-  370, 
V.  Robertson,{g)  questions  the  doctrine  even  as  to  capture ;     (/)  i  j^hn. 
and  in  M'lvers  v.  HendersonJh)  the  distinction  is  taken,  that  ^^'    }jj'  .^ 
m  those  cases  where,  on  capture,  a  recovery  of  the  property  Enr.  21, 8.  c. 
defeats  the  abandonment,  there  must  be  a  restitution  of  the  474*^4^^^*^' 
ship  in  an  undamaged  state  ;  and  the  same  distinction  is  hoi-     (A)  4  M.  4& 
den  in  the  Common  Pleas,  (i)     « If  the  insured,  while  he  has    *^;x  iimdson 
a  right  to  consider  the  loss  as  total,  elect  to  abandon,  this  ▼•  MmrU^n^  S 
will  fix  the  nature  of  the  loss ;  and  no  subsequent  event  can  97^  105.      ^* 
render  it  partial."(j*)    Dickey  was  bound,  after  he  received    ^^  ^  ¥"■**• 
information  of  the  loss,  to  abandon  the  very  first  opportuni* 
ty.(*)    The  abandonment  relates  to,  and  takes  effect  from     (k)ljfiukeU 
the  loss.     The  master,  from  that  time,  is  the  agent  of  the  ^    ^^      ^ 
underwriters.     In  going  on  to  repair,  he  acts  for  the  benefit  Mawh.onliM, 
of  all  concerned ;  but  he  is  never  considered  the  agent,  or 
rather  arbiter,  who   is  to   decide   whether   there  shall  or 
shall  not  be  anabandonment(I)     This  is  vested,  by  law,  in  ^J^^}/^'^ 
the  discretion  of  the  assured  solely.     We  admit  that,  if  the 
assured  goes  on  and  repairs,  it  might  be  a  waiver ;  but  this 
must  be  done  by  himself,  through   his  express  orders,  or 
legal  agent ;  otherwise,  you  deliver  him  over  to  the  control 
of  a  stranger. 

The  only  case,  directly  against  us,  is  Humphrey  v.   Vn. 
Ins.  Co.  in  the  C.  C.  U.  S.  Mass.  a  note  of  which  is  given  in».  401/ 
by  Mr.  Phillips. (/)     If  that  case  be  correctly  reported,  we 
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'  ALBANY,     have  only  to  say,  that  Judge  Story  (a  thing  we  admit  not 
Feb.  1825.     very  usual  with  him)  was  most  clearly  in  an  error.    He  is 
^"^j^J^      made  to  speak  of  the  assured's  electing  to  repair,  and  there- 
▼•  by  losing  his  right  to  abandon.     Now,  it  is  extremely  diffi- 

^'  cult,  to  see  how  the  assured  could  elect  to  repair,  when  he 
knew  nothing  of  the  repairs  which  were  going  on,  and  nei- 
ther he,  nor  the  law  for  him,  ever  created  an  agent,  who  was 
authorized  to  do  this. 

But  suppose  that  case  to  be  law ;  its  principle  must  be, 
that  the  loss  turns  out  in  fact  to  be  partial,  the  ship  being  re- 
stored, and  proceeding  on  her  voyage.    Such  is  die  rule,  we 
have  seen,  even  in  case  of  capture.    If  we  can  show  that 
she  never  was  restored,  the  case  does  not  apply.    To  make 
out  payment  for  the  repairs,  all  the  cargo  which  could  be 
sold  to  the  least  advantage  at  Port  Louis  was  disposed  of; 
and  the  master  was  obliged  to  hypothecate  the  residue.    This 
was  perfectly  within  the  master's  general  power,  the  case 
(m)  U.  In$.  being  one  of  necessity,  (m)     The  only  difference  between 
Seimf***'  \  ^  opposite  counsel  and  us  must  relate  to  the  consequences 
Joha.      Eep.  of  the  respondentia  upon  the  cargo.     This  must  be  decided 

ShL.^A^"  ^^  ^y  *®  J*^  ^^^^^  United  States,  but  Holland,  to  which 
•dTisr,  Dt  2,  the  contract  had  reference ;  and  where  the  vessel  was  when 
(lO  Vid.  Ah.  ^®  claim  was  enforced.(n)  The  owners  of  the  hypothecated 
Utt  OB  Shipp.  cargo  had  a  lien  over  on  the  ship.(o)  The  loan  was  not  re- 
133,  4,  pt  2,  pftid.  It  was  not  made  on  the  credit  of  Dickey.  Can  it 
^-  ^'.J  JJ:^  be  said,  then,  that  the  ship  was,  to  all  intents,  restored  to 
Mantime  him  ?  No.  He  was  still  liable  to  lose  his  ship  by  an  en- 
l^ans,  92, 93,  forcement  of  the  lien.  In  point  of  fact,  she  was  never  under 
bis  control,  nor  restored  to  his  possession. 

Emmetf  (same  side,)  read  that  part  of  the  Code  de  Com- 
merce referred  to  by  the  case,  to  show  the  law  of  lien  at 
(f )  1  Peten'  Antwerp ;  and  cited  Consequa  v.  Willings.{p) 

Rep.  235. 

/.  Duer^  for  the  defendants.  The  case  sought  to  be  made 
out  by  the  plaintiff  is  certainly  one  of  the  first  impression ; 
and  we  had  supposed  that  at  this  time  of  day,  the  law  was 
so  well  settled,  that  the  right  to  abandon  depends  on  the 
state  of  facts  at  the  time  of  the  abandonment,  as  to  preclude 
all  argument.    At  most,  it  is  barely  necessary  to  refer  to, 
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and  briefly  review  the  cases  on  which  we  rely.    They  are     albaitt, 
all  collected  by  Mr.  Phillips,  in  his  treatise  on  Insurance,(y)    ^^'   ^®^- 
and  it  cannot  be  necessary  for  us  to  refer  to  the  books  which      ock^ 
contain  them.    Gentlemen  are  mistaken  in  supposing  that  ^* 

the  rule  began  with  Bainbridge  v.  Neiisan.ir)     The  same  '""■"*  ^ 
rule,  in  substance,  was  laid  down  and  acted  upon  by  Lord  .  ^^^^^Jl^ 
MmufieUt  in  Qas  v.   WitherB^{s)  though  in  more  general     (r)  lo  Eml 
terms.    It   is  the  same  thing  in  this  country,  whether  the  ^\  ^  ^^ 
loss  has,  at  the  time  of  the  abandonment,  ceased  to  be  a  tech*  689. 
nieally  total  one  or  not.    If  the  ship  be  repaired  and  pro- 
ceeding on  her  voyage,  in  either  event  the  right  of  abandon* 
ment  is  gone.    The  assured  takes  this  risk.    True,  it  is 
otherwise  in  England.     To  prevent  an  abandonment,  the 
property  must  not  only  be  restored,  but  in  such  a  condition 
as  that  the  loss  ceases  to  be  total ;  and  Smiik  v.  Robert' 
Mii,(l)  was  a  case  of  the  latter  kind.    None  of  the  cases  cited     (i)  %  i>Mr. 
give  countenance  to  the  argument  that  the  rule  for  which  ^^^^^^ 
we  contend  is  confined  to  cases  of  capture.    The  reason 
upon  which  we  go  is  equally  applicaUe  to  every  other  case. 
The  true  principle  is  stated  by  JText,  Ch.  J.  in  Sckiefelin  v. 
New  York  Ins.  Company.(u)    It  may  be  that  the  property     ^^^  9jQhm. 
restored  is  in  such  circumstances  as  not  to  take  away  the  R«p*  ^*  ^- 
right  to  abandon ;  but  they  must  be  peculiar ;  and  the  ex- 
ceptions very  few  under  our  adjudged  cases. 

Abandonment  is,  in  all  cases,  founded  on  an  inability  to 
proceed  in  the  voyage.  There  is  no  reason  in  any  case,  for 
tumii^  a  partial  loss  into  a  constructive  total  one,  except 
the  probability  that  the  vessel  will,  in  the  end,  be  actually 
lost  If  she  is  restored  and  in  the  act  of  earning  freight,  the 
only  object  as  it  respects  the  vessel,  why  should  the  owner 
be  allowed  more  than  a  compensation  to  the  extent  of  his 
actual  loss  ?  This  principle  runs  through,  and  connects  all 
the  cases  on  the  subject  of  abandonment 

The  distinction  between  an  absolute  and  constructive  loss 
is  well  settled;  and  familiar  to  every  lawyer.  Strictly 
speaking,  there  cannot  be  a  total  loss  without  an  actual  de- 
struction of  the  subject,  or  a  divesting  the  property  by  con- 
demnation. This  strictness  would,  however,  be  hard ;  be- 
cause, though  not  actually  lost,  it  may  be  in  such  a  condi« 

Vol.  IV.  30 
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ALBANY,     lion  as  will  probably  result  in  a  loss ;  and  it  would  be  un- 

FVib  1835 

^^1^^„^^"  reasonable  and  ha^d  to  drive  the  party  to  an  actual  experi- 
IHekej  ment.  He  is,  therefore,  allowed  to  abandon,  while  the 
laranuMie  Co.  pw>bability  exists.  So  capture  will  probably  lead  to  con- 
demnation ;  and,  upon  the  same  principle,  the  assured  may 
abandon  before  waiting  to  hear  the  sentence.  It  was  to  pro* 
vide  for  these  and  the  like  cases,  that  the  insured  is  allowed 
to  disentangle  himself  from  a  losing  speculation,  by  throw- 
ing the  risk  on  the  underwriter.  These  cases  are  usually 
either  capture,  shipwreck,  or  any  combination  of  facts  shew- 
ing that  the  voyage  is  not  worth  pursuing ;  and  the  two 
questions  always  present  themselves,  is  the  vessel  in  the 
possession  of  the  owner  T  And  is  she  capable  of  pursuing 
her  voyage  f  On  capture,  restoration  is  contingent ;  and 
stranding  and  shipwreck  do  not  always  give  the  right  to 
abandon.  The  vessel  is  for  the  time  disabled  ;  but  if  she  be 
restored  immediately,  she  should  be  repaired  ;  and  the  ship- 
wreck or  stranding  should  be  such  that  a  total  loss  may  be 
calculated  on,  or  a  loss  of  the  voyage  expected  from  the  de- 
lay. The  class  of  cases  which  have  created  the  greatest 
doubt  and  difficulty  is  the  last.  Most  of  the  cases  I  have  al- 
ready cited  are  to  this ;  and  though  some  of  them  deal  in 
generalities,  and  may  admit  of  equivocation,  3ret,  in  their 
progress,  they  have  disentangled  themselves  from  every  sub- 
tilty  and  settled  doWn  upon  the  plain  simple  practical  rule 
for  which  we  contend. 

The  master's  being  agent  for  the  assurer  depends  on  the 
inquiry  whether  the  abandonment  was  properly  made,  and  to 
say  he  was  agent  {n  this  case  begs  the  question.  Till  abandon- 
ment, he  is  the  agent  of  the  assured  only.(t))   After  abandon- 
lnB!407.  4S!  ^^^^9  ^^  becomes  the  agent  of  the  assurers  ;(u?)  but  this  is 
^"^'/'  p**  always  on  the  ground,  that  the  abandonment  is  eflectual,  as 
7  John  Rep.  being  warranted  by  the  facts  existing  at  the  time  it  is  made, 
^fiud  '^  ^^  ^^'*  ^"  ^^^  authority  of  Ashiirst,  J.(x)  the  master's 

(x)  1  T.  R.  act  cannot  prejudice  the  right  to  abandon ;  but  it  cannot  be 
608, 613,  614,  possible  that  he  ever  intended  to  be  understood  in  the  sense 
contended  for.    It  would  go  to  the  extent,  that  if  the  loss 
were  once  total,  it  must  always  remain  so,  though  the  master 
by  his  seasonable  exertions,  and  in  the  exercise  of  a  mostim** 
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periouB  duty*  had  cbaoged  its  character  into  a  loss  slightly     albanv, 
partiaL     Take  the  case  of  a  capturct  and  on  immediate    ^•**-  ^^^• 
ransom  or  compromise  by  the  master;  was  it  ever  asserted      Diek^ 
or  supposed,  that  this  does  not  take  away  the  right  to  aban-  ^* 

don  7  In  that  case  he  restores  by  money  ;  in  another  by  re- 
pairs. And  are  not  both  cases  the  same  in  principle  ?  They 
are  also  the  same  upcw  authority.(y)  If,  in  any  case,  the  (y)  Parmmt 
master  is  agent  for  the  assurer  before  abandonment,  it  is  in  Taiintr370. 
the  case  of  a  plain  total  loss,  by  which  the  voyage  is  palpa« 
biy  gone.  In  that  case  be  acts  for  those  concerned ;  but 
while  he  is  engaged  in  the  prosecution  of  the  voyage,  or 
with  a  view  to  its  prosecution,  he  is  always  the  exclusive 
agent  of  the  assured. 

If  the  right  to  abandon  depended  wholly  upon  the  amount 
paid  for  the  expense  of  repairs,  &c.  true  it  would  be  perfect, 
without  regard  to  the  time  or  the  state  of  the  vessel,  even 
though  fuUy  repaired  by  the  owner  himself,  and  engaged  in 
the  {HTOsecution  of  the  voyage.  No  reason  could  exis 
against  making  his  election  by  the  ultimate  amount  of  repairs 
determined  on  actual  estimate ;  yet  the  cases  are  uniform 
that  he  cannot  do  this ;  that  he  has  an  election  either  to 
abandon  or  repair ;  and  cannot  do  both. (2)  This  class  of  («)  Martin  v. 
cases  is  alone  conclusive.  Ea^**"*465! 

Again :  the  assurer  has  a  right  to  repair  and  put  the  ship  ThmMMon  t. 
on  her  voyage.  This  also  takes  away  the  right  to  aban.  co.  IM-Vsi 
don  ;(<t)  and  to  this  there  are  a  scries  of  authorities,  which  ^*  V^  ^* 
cannot  be  shaken.  If  this  right  does  not  arise  from  the  Wood  y?  fhe 
nature  of  the  contract,  the  insurer  may  always  make  it  a  ^^  *c^m^"*' 
part  of  the  policy  by  express  provision,  and  issue  general  Rep.  482,  per 
instructions  to  repair.  *^"  j/flmO. 

An  abandonment  should,  at  any  rate,  always  be  made  *on  v.  Mende$, 
while  the  loss  exists,  in  order  to  enable  the  assurers  to  de-  por  Ld.'Mans! 
fermine  whether  they  will  repair  what  becomes  their  own  ^^*  ^^f^i 
property  in  virtue  of  the  abandonment,  (b)  It  is  the  as8ur-iT.R.407.  iS^- 
ers,  not  the  master,  who  are  to  determine  this  question*  ^/"  con£*« 
There  is-good  reason  why  .this  should  be  so ;  the  assurer  has  Manh.  5&, 
nothing  to  do  with  the  cargo ;  and  he  will  always  guide  him-  s^gergt.  i^^ 
self  by  his  own  interest  as  owner,  if  the  property  devolves  ^^' 
on  him.     If  the  cargo  be  lost,  he  may  not  repair.     So,  where  y.Croekan,  u 

East.  4G5. 
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ALBAicYt    in  any  case  the  freight  will  not  be  enough  to  indemnify  him. 

Feb.  1635.     Whereas,  if  the  owner  of  tiie  vessel  be  also  owner  of  the  car- 

^"^^J^     go,  he  may  lose  sight  of  the  interest  of  the  underwriters  upon 
T.         the  ship,  in  his  attention  to  the  cargo.    Though  the  freight 
^     '  may  b^  inadequate,  yet  he  may  repair  and  charge  the  under- 
writer  with  the  loss. 

If  the  right  rests  in  the  amount  of  money  paid,  why  has  it 
never  been  applied  to  any  other  case  ?  Why  not  to  capture 
and  ransom  ?  Is  any  trace  of  the  doctrine  to  be  found  in  such 
cases  T  There  must  have  been  frequent  opportunity  to  apply 
it ;  yet  it  never  was  insisted  on.  The  expense  of  repairs 
to  one  half  is,  in  truth,  in  all  cases  mere  prima  facie  evidence 
of  incapacity  to  proceed  on  the  voyage. 

It  is  said  the  vessel  was  not  restored  beneficially.  Sup- 
pose this,  for  the  sake  of  the  ai^ument,  to  be  so.  If  the 
ground  of  abandonment,  for  which  we  have  contended,  be 
the  true  one,  it  is  immaterial,  whether  the  bond  upon  the 
cargo  would  affect  the  vessel,  or  whether  it  would  not.  If 
properly  borrowed,  the  underwriters  are  accountable  for  it, 
with  marine  interest ;  but  no  case  shows,  that  a  mere  lien  is 
good  cause  of  abandonment,  or  can  be  insisted  on  as  an  ac- 
tual total  loss.  There  was  such  a  lien  in  Da  CoUa  v.  Newn* 
ham  ;(c)  but  it  was  not  noticed  as  a  ground  of  abandonment, 

^ either  bv  the  coimsel  or  the  Court 

407,  *  But  was  there  a  lien  ?  If  the  master  borrows  money,  on 
his  own  credit,  a  lien  accrues  to  him ;  if  he  sells  a  part  of  the 
caigo,  the  proprietors  of  the  goods  sold  have  a  lien ;  or 
the  lender  may  have  a  lien,  if  he  loan  on  the  credit  of  the 
iBhip ;  but  this  is  where  he  has  taken  no  other  security.  Here 
no  lien  accrued ;  none  was  left  to  be  implied;  for  the  debt 
was  secured  by  an  express  contract.  There  are  various 
jnodes,  by  which  a  lien  may  be  extinguished.  (iQ     Novation  is 

(i)  Codt  d«  one  lie)  the  substitution  of  a  new  debt  or  a  new  debtor.f/) 

Com  Alt  19S. 

^^^(^o^^'Here  the  master  and  owner  might  have  been  bound;  but 

▼iljB.S,ch.5,  taking  a  respondentia  bond  extinguished  all  implied  liabil- 

'  (/)  id.       ity.Cj")    The  imjdied  lien  of  the  civil  law,  is  like  one  at  the 

Cf)  PoUi.  on  common  law.    A  security  by  bond  or  express  contract  des- 
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If,  howevert  it  existed  at  all,  it  was  in  favour  of  the  own-    albaitv, 
er  of  the  cargo,  of  whom  the  plaintiff  was  the  principal  one,     ^*.^*  ^^^ 
and  he  also  owned  the  ship;  and  to  give  him  a  lien  over,      Didny 
would  be  to  say  that  one  may  have  a  lien  on  his  own  goods.  ▼• 

If  the  abandonment  had  been  effectual,  and  the  ship  trans- 
ferred by  it  to  the  underwriters,  a  lien  might  then  have  ex- 
isted in  the  hands  of  Dickey.  The  claim,  as  it  now  stands, 
assumes  that  an  abandonment  was  well  made  ;  that  this  cre- 
ated the  lien :  and  then,  that  the  lien  thus  created  goes  back 
and  forms  a  cause  for  the  abandonment ;  thus  reasoning  in  a 
complete  circle* 

• 

G,  Cfrifin,  (same  side,)  also  argued  against  the  distinc- 
tion insisted  on  by  the  counsel  for  the  plaintiff  between  a* 
bandonment  in  case  of  capture,  and  other  cases;  and  he 
cited  Church  v.  Bedient,{h)     Halkt  v.  PeyUm^(i)    Penny     (A)  l  Cud. 
V.  NevD-York  Jn$.  Co.(j)  and  Schieffelin  v.  New^York  Ins.  ^k^/f^l^' 
Co.{k)    Adams  v.  DeL  Ins.  Co.{l)    Marshall  v.  The  Del     U)  SCda. 
Ins.  Co.(fn)    Alexander  v.  Baltimore  Ins.  Co,(n)  and  Smith  ^^'<^  9  )^^. 
v.  The  Universal  Ins.  Co.{o)  as  settling  the  rule  that  the  ^t^jj. 
rights  of  the  parties  depend  upon  the  state  of  facts ;  not  1^7. 


the  information  at  the  time  of  the  abandonment.    He  said,  j^  ^  Cftaeh, 
in  the  late  digest  of  the  Reports  of  Pennsylvania,(/>)  several     (•)  id.370. 
manuscript  cases  are  collected  as  supporting  the  rule,  which  j^  ^  WhMi. 
is  thus  laid  down :  ''  It  is  the  actual  state  of  things^  at  the     (p)  WhuL 
time  of  the  abandonment ;  and  not  the  state  of  the  party's  ^Ji^J?H.  CO 
information,  that  decides  the  validity  of  the  abandonment ** 
No    distinction  is  made  between  capture  and   any  other 
cause.     Phillips  concedes  that  the  weight  of  authority  in  sup- 
port of  the  rule  is  irresistible. (g)     What  reason  is  there  for     (f)  Phfl.  oq 
confining  the  rule  to  capture  T     If  a  restoration  in  that  case     '*^^^* 
oust  the  right  to  abandon,  why  not  in  others  T    An  embaigo 
or  blockade  arc  good  cause  to  abandon  while  they  continue  ; 
but  on  raising  them  the  cause  ceases.    So  of  a  sunken  ves- 
sel, as  in  Shaw  v.  FeUon^{r)     While  she  is  in  this  condition,     m  9 
no  doubt  the  owner  might  abandon;  but  suppose,  before  ^^* 
the  abandonment  takes  place,  she  is  raised  and  the  hole  in 
her  bottom  repaired,  is  not  the  right  gone  T     It  is  one  of  the 
excellencies  in  the  law  of  insurance,  that  it  is  not  bound 
down  by  technicalities.      The  principle  there,  at  least,  is 
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ALBANTt    universal,  that  when  the  cause  ceases,  the  efiect  ceases.     In 
Feb.   18».   JipjtfaHe)^  v,  SchooJbred^(s)    damage   and  repair  to  £60, 
Dickey       V^^  ceni.  were  mixed  up  with  capture,  yet  the  restoratioa 
^*  was  held  to  take  away  all  right  to  abandon.     Humphrey  v. 

Vnicn  Ins,  Co.{t)  is  ia  point  against  the  distinction.     The 
(t)  1  Eap.  talking  about  an  election  to  repair  is  censured  as  absurd  in 
(t)  PhU.  on  ^^^^  case;  but  it  was  perfectly  proper.    The  owner  is  con- 
Int.  401.         sidered  as  repairing  by  the  hand  of  the  master,  his  agent ; 
and  the  Judge  goes  upon  the  maxim  qui  facit  per  alium,  fa- 
cit  per  $e.     Even  the  bottomry  bond  on  which  the  vessel 
was  sold  was  not  allowed  to  vary  the  principle  of  abandon- 
ment.    This  is  always,  either  because  the  \osSf  prima  faciei 
breaks  up  the  voyage ;  or  because  there  are  not  sufficient 
funds  to  repair.     The  presumption  and  the  want  of  funds 
are  met  and  repelled,  in  this  case,  by  the  fact  of  repairing. 
We  offer  to  pay  all  that  has  been  expended,  and,  in  honesty, 
the  assured  can  ask  no  more. 

It  is  said  the  captain  was  the  agent  of  the  underwriters  ; 

or  that,  if  not  so,  he  had  no  power  to  change  a  total  into  a 

partial  loss.    Both  the  position  and  corollary  arc  negatived 

(»)   C.  C.  by  Daederer  v.  Del  Ins.  Co.(u)     That  case  adjudges,  that 

M?  8.  W^uiu  ^^  captain  continues  the  agent  of  the  assured,  after  capture. 

Dig.  S37,  Ib-  until  the  abandonment  is  made,  and  may,  as  such,  prejudice 

(/T*  H«  188-  ^^^  ^y  ^^^  ^^^^ '  ^^^^  ^^  ^^  ^^^  agent  of  the  insurer,  only 
2*y*  when   he  acts  for   the  benefit  of  all  concerned.      Then 

B.  C. '  when  does  the  transition  of  character  occur  T     Plainly  when 

the  relation  is  changed  by  a  valid  abandonment,  which  pre- 
supposes a  state  of  fac'tS  justifying  it  at  the  time.  A  deduc- 
tion cannot  be  made  to  fortify  the  premises.  T^he  plaintiff 
has  attempted  this;  and  literally  seizes  on  the  conclusion  to  ' 
fortify  his  major  proposition.  Remaining  the  agent  of  the  as- 
sured, is  the  captain  to  be  taught  by  him  not  to  touch  the  ves- 
sel by  repairing  the  injury  done  bj  storms,  ransoming  from 
capture,  or  raising  a  sunken  ship,  for  fear  of  changing  a  total 
into  a  partial  loss  7  Is  not  this  a  monstrous  doctrine  ?  His 
duty,  as  settled  by  law,  is  directly  the  contrary  ;  and  he  has 
faithfully  pursued  it  in  this  instance,  on  consultation  with, 
and  under  the  direction  of  surveyors,  who  recommended  the 
repairs. 
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It  is  satd,  here  is  a  lien,  and  the  French  code  is  relied    albant, 
on(t>) ;  but  the  law  is  universal,  that  when  one  is  entitled  to    ^•*'-  ^®^- 
an  implied  lien,  it  is  waived  by  entering  into  a  special  con-      Dickey 
tract  to  secure  it.    His  remedy  most  be  confined  to  his  spe-  j,jg„„„^  ^^ 
cial  contract ;  and  his  lien  is  gone  forever.^u?)    This  doc* 
trine  is  deriTed  from  the  civil  law,  on  which  the  continental  ^  (•)  ^<^  ^ 
systems  are  based.(z)    Instead  of  relying  on  the  general  law  Uwn  3,  ik.  1, 
oflien,  a  respondentia  bond  is  given,  and  is  confined  in  its  ^^f^'p^J! 
effect  to  the  particular  articles  mentioned  in  it(y)  N.  P.  4^ 

But  this  lien  was  never  enforced.    The  vessel  proceeded  s^lj^    {i 
to  her  home  port  with  her  cargo,  where  the  bills  were  all  Ve«.  975. 
finally  discharged,  or  might  have  been  so,  out  of  Dickey's  c<^  d«  Com- 
own  funds,  by  his  consignee.     The  vessel  was  not  'sstopped  2Sf*^»     ^'^ 
one  moment.    The  lien  is  a  mere  phantom  conjured  up  to     (^)  id. 
convert  the  loss  from  a  partial  to  a  total  one.     A  lien  or  peril 
on  paper,  or  in  mere  name,  is  no  ground  of  abandonment. 
A  substantial  injury  should  arise.     In  Humphrey  v.  TTie  Vnt" 
on  Ins.  Co.(z)  there  was  a  bottomry  bond,  not  merely  on  ini'401.  '** 
the  cargo,  but  the  vessel  itself;  and  yet  it  was  denied  as  a 
ground  of  abandonment. 

But  it  is  enough  for  us  that  this  lien  was  not  set  up  as  the 
foundation  of  an  abandonment  in  the  letter  of  Dickey.    The 
law  is  well  settled  that  you  cannot  abandon  generally :  but 
must  put  your  finger  on  the  cause,  and  point  it  out  specific- 
ally, (a)     The  letter  cannot  be  eked  out,  and  made  to  meet     (^  Stidmm 
this  cause  by  construction.     The  plamtin  should  have  told  Co.   l  John, 
us  of  the  lien  in  terms  and  by  name.    He  did  not  do  it,  be-  ^^{^  ^gnc*. 
cause  he  did  not  dream  of  its  being  an  injury ;  and  we  hear 
nothing  of  it  in  the  voluminous  evidence  of  the  master. 

[The  counsel  for  the  defendants  also  examined  the  items 
of  expense,  and  contended  that  the  repairs  in  question  did 
cost  one  half  the  ship's  value.] 

T.  A.  Emmetf  m  reply.    Our  case  is  far  from  being  oi:\e 
of  the  first  impression.    I  think  we  shall  show  it  alre^y     (i)  s  Bur. 
decided,  or,  at  least,  dependent  on  old  principles.     We  re-  ™j.  .^^  j^^^ 
ly  on  Goss  v.  Withers,(h)  Hamilton  v.  Mendes,(c)  and  MUb     (ii    Vmnf. 
V.  FleUAerX<t)    The  rule  laid  down  in  these  cases  has  been  ^' 
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ALBANY,     highly  approved  by  the  ablest  writers  on  commercial  law  ;(a) 
Feb.  1835.     and  the  decisions  of  our  own  courts  founded  on  themi  leave 
^^1^^     no  room  to  entertain  the  later  cases  opposed  to  them. 

T.  We  admit  the  general  position,  that  insurance  is  a  contract 

'■'"*'*'*®'    ^  of  indemnity ;  but  to  attain  this,  the  law  has  adopted  a  gene- 
(«)  Ei^am^  ra!  rule  applicable,  without  farther  examination,  to  all  cases 
2][3!i5L2['  attended  with  certain  circumstances.    The  fiimiliar  case  of 
Ftek  M  la*,  deducting  one-third  new  for  old,  in  case  of  sea  damage,  is  one 
doMMt*^'^'  example  under  that  rule,  which  in  Dunham  v.  Commercial 
(I)  11  Mm.  Ins.  Co.(b)  was  adhered  to,  for  the  sake  of  preserving  it  un- 
^'      '       impaired,  even  at  the  expense  of  manifest  injustice.   Another 
rule  of  the  same  character  is,  that  under  certain  circumstan- 
ces, the  assured  may  abandon,  and  claim  for  a  total  loss, 
which  comes  within  the  conventional  rule  of  indemnity ; 
and  goes  upon  the  idea,  that  no  measure  can  be  established 
to  reach  every  case.    In  these  cases,  the  assurer  is  not  allow- 

(e)  BUnhali  ^d  ^  Controvert  the  rule,  by  saying  that  an  adjustment,  as  for 
•■  liM.  M9,  a  partial  loss,  will  give  an  indemnity,  (c)    This  is  an  old  rule, 

ingrafted  in  the  commercial  code  of  every  country ;  and  re- 
commended as  well  by  the  highest  equity,  as  the  most  uni- 
versal adoption. 

But  the  application  of  the  rule  to  this  case  is  denied ;  and 
gentlemen  would  confine  its  operation  to  certain  cases  of 
reason  and  justice  which  they  suggest    One  of  the  gentle- 
men says,  it  is  founded  on  the  presumed  innavigability  of 
the  ship,  and  on  this,  his  whole  argument  is  founded.    A 
little  reflection  would  have  taught  him  otherwise :  for  the 
(^  Pm'99m$  ^e  applies  as  well  to  goods  as  ships,  of  the  former  of  which 
T   ^**"'a63^  innavigability   cannot  be  predicated.  (<Q     The   rule  began 
373,  per  Lawl  with  goods  ;  and  if  afterwards  extended  to  ships,  as  being 
ranoa,  J.         '^j^  p^  ratione^  the  reason  must  be  sought  in  something  not 
applicable  to  ships.    Difierent  rules  apply  to  each.    Seve- 
ral cases  will  warrant  the  abandonment  oif  a  ship,  which  will 
not  apply  to  goods ;  and  they  sometimes  complicate  to  suqh 
a  degree,  as  makes  it  diflicult  to  say,  when  they  do  apply  to 
the  one  or  the  other.    The  three  cases  from  Burrow  and 

(f)  Hamil'  Douglass,  decided  in  Lord  Mansfield,  establishing  the  rule, 
«»»▼•  ^'^fSt  that "  if  the  voyage  be  lost,  or  not  worth  pursuing,''(e)  which 

'  is  wrongly  put  in  the  conjunctive,  **  lost  and  not  worth  pur- 
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suing,  in  Falkner  v.  Ritchie,  (  f)  docs  not  apply  to  both  cases,     alb^nt, 
but  must  be  taken  distributively,  and  in  reference  to  two  dif-      *  ' 
ferent  situations  of  the  ship.     The  loss  of  the  voyage  alludes       Diclnj 
to  the  innavigability  of  the  ship ;  the  not  being  worth  pursu-  .        ^'    ^^ 
ing^  the  damage  it  has  received,  though  it  may  still  continue 
navigable.     In  these  two  senses  it  is  considered  by  BuUer,  J.  s/393,  v" 
in  Mitchell  y.  Edie,  (g)  and  by  Ld.  Ellenhorough,  in  Thomp-     (^)  i  T.  E. 
son.  V.  The  K  Exch.  Ins.  Co.  ;(h)  and  the  distinction  is  high-  ^^^^^  1  m.  fc 
ly  reasonable  and  derives  countenance  from  several  other  *•  30. 

books.  (1)  (,•)      Rkin€ 

According  to  these  authorities,  where  the  ship  is  damaged  (j**^*!  J'  ^^: 
to  one  half  its  value,  the  voyage  ceases  to  be  worth  pursu-  cnnch,     45. 
ing.     To  make  a  distinction  between  individual  instances,  ^^^**  ,j^, 
would  be  inconvenient,  as  opening  a  door  to  management  donineiita.SS. 
and  fraud.    To  avoid  this,  the  law  generalizes,  declaring  that  ^Indn!^    a 
the  loss  of  one  half,  accompanied  by  an  abandonment,  shall,  Barr.     1901, 
in  themselves,  constitute  a  technical  total  loss.     It  sets  up  a  ^eiido,tdo^l 
positive  rule,  and  will  not  allow  the  reason  and  fitness  of  the  ?^|n  hacw- 
thing  to  be  examined,  with  a  view  to  each  individual  case.  im.  194. 
If  the  objection  in  this  case,  that  a  plaintiff,  in  honesty,  can 
ask  nothing  more  than  an  estimate  of,  and  allowance  for  his 
apparent  loss,  have  any  weight,  it  is  an  argument  against  the 
rule  itself,  and  not  a  case  coming  within  the  rule.   The  same 
remark  was  made  in  Hamilton  v.  Mendes,  but  it  was  mis- 
directed, if  meant  to  be  pointed  at  the  rule.     The  case  was 
one  of  capture  and  immediate  re-capture,  with  little  or  no 
damage ;  and  for  what  little  damage  there  had  been  sustain- 
ed, the  underwriters  had  offered  to  pay.     The  arguments 
used  in  that  case  by  Lord  Mansfield,  are  introduced  into  al- 
most every  discussion  arising  upon  a  claim  for  a  technical 
total  lost ;  but  they  never  apply ;  for  in  that  case  it  had  not 
happened. 

[He  examined  the  facts  in  the  case  under  consideration, 
and  insisted  that  the  real  loss  was  much  more  than  one  half 
the  value  of  the  ship  ;  and  that  a  recovery  as  for  a  partial 
loss  would  not  amount  to  a  complete  indemnity ;  that  there 
are  several  items  always  contemplated  in  a  valid  policy,  and 
among  others  the  great  delay,  which  could  not  be  covered 
Vol.  IV.  31 
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ALBANY,     by  estimates  upon  the  principles  of  a  partial  loss ;  and  with 
a  view  to  which  the  plaintiff  should,  in  honesty  and  fairness, 


Dickey      rccover  as  for  a  total  loss  to  the  extent  of  the  valuation  in 

In^uaLce  Co.  *«  H^cyO 

True,  it  was  intimated  in  Brown  v.  Smith,  (j)  and  Smith 
3lJiy  •  V.  Robertson^  {k)  that  delay  of  the  voyage  does  not  form  a 

W  2  >*•  ground  of  abandonment  of  the  ship ;  but  it  clearly  comes  in 
aid  of  the  rule  that  the  assured  may  abandon  wlK^n  the  voy- 
age is  not  worth  pursuing. 

We  are  told  that  the  abandonment  was  too  late ;  that 
it  should  relate  to  the  state  of  facts  at  the  time  of  the  aban- 
donment ;  and  that  repairing  and  proceeding  upon  the  voy- 
age, turned  a  technical  total  loss  into  a  partial  one.  I  do  not 
intend  to  examine  the  question  whether  the  right  to  abandon 
depends  on  the  state  of  facts,  or  information,  at  the  timQ 
it  is  attempted  ;  because,  according  to  the  view  which  I  have 
taken,  the  facts  were  never,  so  much  altered  as  to  deprive 
the  plaintiff  of  that  right.  Nor  do  I  feel  authorized,  after 
the  decisions  of  our  Courts  upon  the  subject,  to  contend  that 
the  state  of  information  is  to  govern.  Different  opinions 
upon  the  question  have,  however,  existed  among  great 
men ;  and  I  do  feel  warranted  in  saying,  that  where  facts 
are  urged  to  do  away  the  state  of  the  information,  they 
should  be  clear  beyond  all  doubt,  and  the  alleged  altera- 
tion of  circumstances  should  be  closely  scrutinized.  Thia 
is  required  by  the  state  ot  this  commercial  country,  trading 
extensively  to  the  most  distant  parts  of  the  world,  our  mer- 
chants being,  for  months  together,  in  the  greatest  uncertain- 
ty as  to  the  fate  of  their  adventures.  It  was  natural  to  say^ 
that  where  the  facts  are. plainly  and  entirely  changed  by  a 
sudden  recapture,  or  the  speedy  raising  an  embargo,  the 
party  should  be  holden  to  the  state  of  facts.  Such  an  event 
often  leaves  but  little  trace  of  damages  behind ;  and  Stoiy, 
J.  means  no  more  than  this  in  Smith  v.  The  Universal  Ins. 
me  Wheat.  Co.{l)  Even  in  case  of  capture,  if  the  salvage  exceed  one 
half  the  value  of  the  ship,  a  restoration  will  not  divest  the 
right  to  abandon.  This  may  be  clearly  gathered  from  the 
cases  cited,  decided  by  Ld.  Mansfield.  And  there  is  a  mar- 
ked difference  which  should  lead  to  a  more  careful  preserva- 
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tian  of  the  right  in  the  case  of  sea  dama$n^.     Where  there  is     albahy, 

Feb  1885 

a  captare»  the  insurer  pays  the  whole  amount  of  damage  sus- 
tained ;  while  in  that  of  sea  damage,  he  comes  off  by  pay-       Diekej 
ing  2-3  of  it,  under  the  rule  which  deducts  1-3  new  for  old.  j,^^^'    ^ 
In  the  case  of  M* Masters  v.  Schoolbredf(m)  relied  on  as  one 
illustration  by  gentlemen,  there  was  no  abandonment ;  and,  jJ^Toi.'*'^' 
of  course,  no  question  was,  or  could  be  raised,  whether  there  **""" 

was  a  techical  total  loss.  Had  there  been  an  abandon- 
ment, it  is  plain,  from  the  opinion  of  Ld.  Kenyon^  that  it 
would  have  been  sustained,  and  an  attempt  was  made  to 
shew  an  offer  to  ab<indon.  Beside,  if  Bainbridge  v.  Neil* 
son,(n)  relied  upon  by  gentlemen,   be  law,  M*Masters  v.  ^}  • 

fkhoolbredj  as  understood  by  them,  is  overruled.     If  it  is  still 
to  be  regarded  as  authority,  it  supports  the  rule  for  which 
we  contend.     There  was  no  abandonment  in  Da  Costa  v. 
Newnkam,{o)  and  there  does  not  appear  to  be  a  loss  of  50  ^^•^^  '^'  ^ 
per  cent. 

The  utmost  that  can  be  said  of  the  power  of  the  captain 
over  the  rights  of  the  parties,  is,  that  he  is  the  agent  of  all 
concerned. (/))   He  has  no  power  to  control  the  assured's  right    / -x  Mitekell 
of  abandonment     If  he  succeed  in  diminishing  to  less  than  ▼•  ^die,  l  T. 
50  percent,  or  entirely  removing  the  damage,  the  underwriter  eu,  jtmel  t. 
may  well  have  the  benefit  of  this  ;  but  if  he  merely  change  J^  ^^-  -^^ 
the  character  of  it,  his  act  has  no  effect  between  the  parties.  R6p.4l3,  4S$\ 
He  cannot  take  away  the  election  of  the  assured.     The  rule  ^  ^•"^  ^^* 
giving  a  right  to  this  election  is  a  positive  one  ;(q)  and  the     (q)  Smith  r, 
reason  applies  with  just  as  much  force  after  the  captain  has  clU^En.  I'S, 
completed  the  repairs  as  before.    Applying  the  funds  of  the  157,  ww  Lan- 
owner  towards  the  repairs  does  not  diminish  the  injury.  JJJJf '     *"** " 
Nay,  they  make  a  loss  which  renders  the  voyage  not  worth 
pursuing,  and  come  to  the  same  thing  as  if  they  had  never 
been  done.     The  underwriters  cannot  say  that,  for  a  loss  of 
50  per  cent,  the  assured  shall  not  abandon  and  convert  it  into 
a  total  loss.    We  have  seen  the  rule,  that  he  may  do  so,  is  pre- 
cise, technical  and  positive.     The  repairs  merely  change  one 
prospective  damage  into  another.     They  merely  substitute 
new  debts  due  to  people  other  than  the  assured.     The  debt 
due  from  the  underwriters  was  in  truth  just  as  much  when 
the  vessel  left  Port  Louis,  and  was  proceeding  on  her  voy- 
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ALBANY,     age,  as  when  she  was  wrecked  there  ;  and  in  Ralston  v.  The 
Feb.  1825.     Union  Ins.  Co.(r)  the  very  point  decided  was,  that  where  the 
Dicksy       '^^^  ^^  more  than  50  per  cent,  the  assured  may  abandon,  even 
V-  after  the  vessel  has  been  net  only  repaired,  but  has  reached 

'  her  port  of  destination.  In  Peters  v.  The  Pheniz  Ins.  Co.{s) 
»ir^«J^°'  the  same  point  was  decided ;  and  in  Coolidge  v.  The  Glou* 
4^)  3  Serg.  cester  Mar.  Ins.  Co.(t)  it  will  be  seen  by  a  comparison  of  the 
tbL  1^^^***  dates,  that  the  assured  was  allowed  to  abandon  after  the  ship 
(t)  15  Mus.  was  fully  repaired.  In  the  case  of  the  Argonaut,(u)  lately 
'^CMS^iun  h  ^®^'^®^  '^y  Judg®  Stort/,  the  same  doctrine  is  held  by  him  ; 
l«t.  and  he  denies  that  Thomely  v«  Hehson{p)  is  law.     This  last 

A.%3?  ^'  ^  ^^^®»  decided  by  Judge  Story^  is  in  contradiction  to  Hum- 
phrey v.  Un.  Ins.  Co.  said  to  be  decided  by  him  in  Phillips 
(w)F.  401.  on  Insurance- (u?) 

As  to  the  lien;  the  Code  de  Commerce,  190,  191,  speaks 
the  marine  law  of  the  world,  if  we  except  England,  where 
her  courts  of  admiralty  have  been  restrained  in  the  exercise 
(m)  Abbott  of  it.(a;)     Nor  is  it  necessary  to  inquire  whether  our  district 
W.  6,  5fc?^'  Courts  would  allow  a  recovery  upon  the  lien.     In  every  other 
country,  the  ship  is  bound  to  make  good  the  loss  of  the 
cargo,  arising  from  its  being  appropriated  to  repairs ;  and 
the  lien  may  be  enforced  by  a  proceeding  in  rem,  without  re- 
gard to  the  question  who  owns  the  ship  or  who  owns  the  car- 
go.    Admit  what  is  contended,  that  by  the  320th  article  of 
the  Code  de  Commerce,  the  borrower  cannot,  after  taking  the 
respondentia  bond,  have  recourse  to  the  ship,  but  ii  confin- 
ed to  his  remedy  against  the  cargo ;  as  soon  as  he  goes  to  the 
cargo,  the  owners  of  this  may  go  to  the  ship.     It  comes  in- 
directly to  the  same  thing.    The  loss  is  removed  but  one  step ; 
and  it  is  not  material  whether  the  captain  or  consignee  has 
the  right  of  lien.     If  the  ship  ii  bound  by  it,  some  one  has  it  ; 
and  its  existence  is  the  only  point.     The  same  argument  an- 
swers the  objection  of  a  novation  or  substitution.     The  efiect 
of  the  respondentia  is  a  direct  lien  upon  the  ship,  as  if  she  had 
herself,  in  the  first  instance,  been  bottomed  for  the  expen- 
ses.    Humphrey  v.  Union  Ins.  Co.(jf)  is  relied  on  ;  but  this 

In9''40l!  ^^  S^^^  ^P^"  ^^^  '^®*  ^^  ^^  election  to  waive  the  abandonment 
by  the  owner's  direction  to  repair.  Here  was  no  such  direc- 
tion.   So  long  as  the  lien  exist;,  the  ship  cannot  be  consid- 
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cred  as  restored.     This  idea  is  maintained  by  Da  Costa  v.     albamt, 
Newnham  ;{z)  and  Svdith  v.  WiUiams{a)  decides  that  bottom-     ^^^  ^ 
ry  upon  a  ship  takes  away  the  insurable  interest  pro  tanio,       JHohmj 

It  is  said  the  plaintiff  had  funds  at  Antwerp,  by  which  the  i---J^  q^ 
ship  was  or  might  have  been  relieved ;  but  the  right  to  use 
those  funds  in  the  payment  of  debts  depends  on  assuming  4^^'^  3  T.  R. 
that  there  was  no  right  to  abandon.     It  is  the  opposite  side,     («)  3  Cttin; 
then,  that  reasons  in  the  entirely  vicious  circle.     The  ship,    ^' 
not  the  plaintiff,  was  the  debtor.     Had  not  the  plaintiff  ap- 
propriated bis  funds  to  pay  debts,  the  ship  must  have  been 
sold  for  this  purpose  at  Antwerp.    But  the  debts  to  be  paid 
at  Antwerp,  were,  in  truth,  the  debts  of  the  underwriters. 
It  was  for  the  very  purpose  of  enabling  the  plaintiff  to  avoid 
the  payment  of  those  debts,  that  the  law  gave  him  a  right  to 
abandon.     This  right  continued.     The  rule  could  not  cease 
to  exist  when  every  thing  remained  in  debt;  and  heavily 
encumbered.     Suppose  the  plaintiff  had  sold  the  whole  ad- 
venture, how  would  the  parties  have  bargained  7     The  a- 
mount  of  the  various  liens  must  have  been  deducted  from 
the  value  of  the  ship ;  and  the  balance  would  have  formed 
the  price.    Can  it  be  possible  that  this  ship  was  beneficially 
restored,  when  it  could  not  have  been  sold  short  of  first  rais- 
ing liens  to  very  nearly  its  value  7     In  this  view,  the  caw 
is  directly  within  Goss  v.  Wither s,(b)  and  M^Iver  v.  Hen-     (h)  3  Burr. 
dersonj^c)  which  leaves  the  law  where  Goss  v.  Withers  had  ^fc)4M.Mid 
placed  it ;  and  obviates  every  part  of  the  objection  taken,  s.  576. 
The  case  of  Patterson  v.  Ritchie{d)  is  also  with  the  plaintiff  396,  per  Ld. 
upon  this  point  of  lien.     Indeed,  substitute  sea  damage  for  Ellenbonmgh. 
capture,  and  it  is  precisely  this  case. 

WooDwoRTH,  J.  This  is  an  action  on  a  valued  policy  for 
$10,000,  on  one  half  of  the  ship  Frances  Henrietta.  On  the 
7th  March,  1819,  the  vessel  put  into  Port  Louis,  in  the  Isle  of 
France,  in  distress,  where  the  cargo  was  taken  out ;  and  she 
was  afterwards  repaired,  at  an  expense  exceeding  half  the 
value.  On  the  28th  June,  the  vessel  having  been  repaired, 
sailed  for  a  port  in  Holland,  and  arrived  at  Antwerp  on  the 
1st  of  October  following.  On  the  6th  July,  1819,  the  plain- 
tiff  abandoned  his  interest  to  the  defendants,  and  claims  to 
recover  for  a  total  loss. 
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axJanV,        The  firtt  qiiitestion  i»,  whether  the  'state  of  facts  as  they  et- 
Y^,  1825.    j^i^g  ^^  ^|jg  jj^^  ^f  abandonment,  or  the  supposed  state  of 


DfekBj  things  at  the  time,  must  govern  in  deciding  whether  there 
•  ^^-  -.  ha«  been  a  total  or  a  partial  loss.  On  this  point  it  seems  to 
*  Me,  that  as  well  the  nature  of  the  contract,  as  the  authority 
of  tidjudged  cases,  require  us  to  adopt  the  former.  For  the 
fmrpose  of  establishing  a  uniform  rule,  the  assurer  is  liable 
fcfr  a  technit^al  total  loss,  if  the  repairs  exceed  one  half  the 
viilue  of  the  ship,  and  this  can  never  be  turned  into  a  partial 
loss,  if  tfie  insured  abandons  before  the  repairs  are  made. 
Ills  right  is  stricti  juriSy  and  may  be  enforced  although  it  may 
turn  out  that  the  ship  was  subsequently  repaired,  &nd  pro- 
ceeded on  her  voyage.  The  construction  of  the  contract 
binds  the  assurer  in  such  a  case.  He  must  then  do  the  best 
he  can  with  the  property  thrown  on  his  hands.  The  measure 
of  indemnity,  thus  far,  is  well  defined  and  certain ;  but  a 
veiy  different  case  is  presented,  when  that  which  at  on^  time 
gave  a  right  to  abandon  has  ceased  to  exist ;  when  the  inju- 
ry on  which  the  right  is  founded  has  been  repaired  ;  and  the 
vessel  in  every  respect  as  capable  of  performing  the  voyage 
as  before  any  damage  was  sustained.  It  would  be  repugnant 
to  consider  the  loss  total,  when  the  final  event  has  decided 
Ihat  it  is  partial.  If  the  peril  be  over,  and  thes  ubject  insur- 
ed in  safety^  the  assured  cannot  elect  to  abandon,  because 
he  has  no  right  to  abandon  when  the  thing  is  safe.  (Park, 
800.)  On  this  principle  of  the  law  of  insurance,  the  real 
trtate  of  facts  must  be  the  criterion  to  determine  to  what  ex- 
tent the  assured  has  a  right  to  recover.  If  the  information 
received  is  to  govern,  this  principle  it  subverted,  and  the  re- 
sponsibility of  the  underwriters  greatly  enlarged.  In  the 
words  of  Lord  EUenborough  (10  East,  341,)  *'  it  would  be  to 
make  them  answerable,  not  for  the  actual  loss  sustained  by 
the  insured,  whom  they  have  undertaken  to  indemnify, 
against  the  risks  stated  in  the  policy,  but  for  a  supposed  to- 
tal loss,  which  had  in  fact  ceased  to  exist."  The  question 
is  well  settled  on  authority.  In  Church  v.  Bedient,  (1  Caine's 
Cases  in  Error,  21,)  it  was  held,  that  on  a  capture,  restoration 
and  abandonment,  the  fact  of  restoration,  though  unknown 
at  the  time  of  abandoning,  takes  away  the  right  of  abandon- 
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meat  and  claim  for  a  total  losau     It  was  there  considered,     a  lb  any, 
that,  from  the  mere  act  of  abaadonpienh  iw  positive  right    ^^'  ^^^' 
could  be  derived  to  the  insured,  unless  it  be.  cornbined  ^itii       Dicka/ 
total  loss.    If,  in  the  final  event;  it  should  prove  an  average  ^'    ca. 

lo^s,  the  act  of  abandonment  would  be  nugatory. 

This  reasonable  principle,  was  sanctioned,  by  the  Supreme, 
Court  of  the  United  States,  in  the  cas&  of  Rhinelander  v. 
T^  Insurance  Company  of  Pennsylvania.  (4  Cranch,  29^) 
The  question  was  also  decided  in  4  Binney,  ^7.  The  Courts 
there  held,  that  there  is  nothing  in  th^  nature  of  the  contract, 
from  which  it  may  be  inferred  that  tjie  rights  of  the  partis 
are  to  depend  upon  supposed  losses. 

VVe  must  then  look  to  the  state  of  things  at  the  time  of 
abandonment.  The  voyage  was  not  broken  up ;  the  ves^ 
had  been  repaired,  and  was  on  her  way  to  the  port  of  desti- 
nation ;  the  technical  total  loss  did  not  continue  to  the  6th, 
July,  1819.  The  plaintiffs  had  been  placed  in  the  same  situ- 
ation, in  respect  to  the  vessel,  as  they  werq  before  the  injury 
happened.  She  arrived  safely  at  Antwerp.  ThO; plaintiff's, 
case  is  one  that  may  frequently  happen,  when  the  damage  i^ 
sustained  ata,gr8at  distance  from. the  assured.  Montl)^  pass. 
beloFC  information  can  be  received.  In  every  case  Mfhexq. 
there  is. information  of  technical  total  loss,  it  is  advisable  to 
elect  to  abandon,  if  the  assured  wishes  to  cast  the  |)roperty 
upon  the  underwriter.  It  may,  or  may  not  become  effectual ; 
but  it  places  the  assured  in  a  situation  to  make  the  loss  tota), 
upon  the  contingency  that  the  state  of  fapts  correspond  witt), 
the  information  received.  Why  should  it  be  otherwise  7- 
Indeq^nity  is  the  object;  and  that  is  obtained,  if  the  insurer 
pays  the  damages  for  repairs. 

Where  the  technical  total  loss  continues,  it  is  true»  thai 
more  t)ian  an  indemnity  may,  in  many  cases,  be  recovered^ 
For  the.s^ke  of  a  uniform  rule,  this  consequence  is^  som&» 
times,  unavoidable.  In  that,  particular  instance^ th^  genera}, 
nature  of  the  contract  is  made  to  yield  to  the.  greater  •bene-' 
fit  derived  from  an  inflexible  rule ;  but  when  the  case  dpes. 
not  come  strictly  within  it,  when  the  vessel  is  in  the  same, 
or  perhaps  in  a  better  state  than  before,  the  iryury*  it  would 
change  the  contract  of  insurance  from  its  original  object,  in- 
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ALBANY,    demnity,  to  allow  the  insnred  to  abandon,  and  in  this  man- 
ner  protect  himself  for  depreciation  in  the  value"  of  the  ves- 


T. 
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Diflkey  sel,  or  the  consequences  of  an  unfavourable  market  But  it 
18  contended  that  the  vessel  was  not  beneficially  restored, 
and  therefore  the  loss  continued.  That  will  depend  on  the 
question,  was  there  a  lien  on  the  vessel  7  Undoubtedly  the 
assured  has  a  right  to  claim,  that  his  possession  shall  be  ab- 
solute and  perfect.  He  is  not  bound  to  relinquish  his  claim 
for  a  total  loss,  if  in  reality  there  is  a  lien  or  incumbrance 
attached  to  the  vessel.  But  the  abandonment  was  not  put  on 
this  ground ;  it  is  stated  to  be  in  consequence  of  the  disas- 
ter, and  the  great  injury  to  the  voyage.  In  making  the  aban- 
donn^ent,  the  assured  must  assign  the  true  causes.  If  he  as- 
sign an  insufficient  cause,  he  is  bound  by  it«  and  cannot  avail 
himself  of  a  subsequent  event,  without  a  new  abandonment. 
This  was  so  held  in  Suydam  and  Wykoff  v.  The  Marine  In- 
surance Company,{l  John.  181.) 

The  master  paid  for  the  repairs  at  the  Isle  of  i?Vance.  In 
doing  this,  besides  selling  a  part  of  the  cargo,  he  was  obliged 
to  borrow  money  on  respondentia,  on  the  cargo.  The  vessel 
was  not  pledged  for  the  payment.  She  must,  therefore,  be 
considered  as  beneficially  restored;  no  impediment  was 
placed  in  the  way  of  prosecuting  the  voyage  to  a  successful 
termination. 

The  plaintiflf,  then,  is  entitled  to  recover  for  a  partial  loss 
only.  In  adjusting  this  loss,  the  defendants  must  pay  the 
amount  expended  for  repairing  the  ship,  with  interest  de- 
ducting one  third  new  for  old ;  and  also  the  difference  be- 
tween the  amount  of  sales  of  a  part  of  the  carge  at  St.  Louis, 
for  the  purpose  of  repairing  the  ship,  and  what  it  would  have 
produced  at  the  port  of  delivery  in  Europe,  together  with 
marine  interest  on  that  part  which  was  pledged,  the  residue 
of  the  expenses  at  the  Isle  of  France,  to  be  settled  as  general 
average,  to  which  the  vessel,  freight,  and  cargo  are  to  contri- 
bute ;  the  defendants  paying  the  ship's  proportion  of  general 
average. 

SvTRBBiiAifi>,  J.  concurred. 


I 
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Sa VAOB,  Ch.  J.     The  important  question  is:   Had  the     albany, 

Kfth    1895 

plaintiff  a  right  to  abandon  when  the  offer  was  made  ?  s^^v-^^ ' 

To  decide  this  question  correctly,  it  is  necessary  to  en-       Dickej 

Rrst  whether  the  repairs  at  the  Isle  of  France  exceed- 
ed a  moiety  of  the  value  of  the  ship,  so  as  to  constitute  a 
technical  total  loss  T 

Second.  Whether  that  loss  continued  total  at  the  time 
when  the  offer  to  abandon  was  made  7 

Third.  Whether  the  plaintiff  lost  his  right  to  abandon  by 
repairing  7 

1.  It  is  perfectly  well  settled,  that  if  the  ship  be  injured 
by  any  of  the  perils  insured  against,  and  the  repairs  will  cost 
more  than  half  the  value  of  the  vessel,  the  injury  amounts 
to  a  technical  total  los£r,  and  the  insured  may  abandot>» 
(Phillips  on  Insurance,  401,  and  the  cases  there  cited.) 

It  becomes  necessary  to  ascertain  the  amount  of  the  re- 
pairs, as  it  is  denied  that  they  did  amount  to  half  the  value 
of  the  vessel ;  and  I  shall  stat6  what  items  of  expense  at 
the  Isle  of  France,  I  consider  as  belonging  to  repairs.  By 
the  case  oiDupuy  v.  The  United  Ins.  Co,  (3  John.  Cas.  182,) 
it  seems  that  the  agent's  commissions  might  be  properly  in- 
cluded in  the  estimate  of  repairs.  But  in  this  case  the  ex- 
penditure for  repairs,  rejecting  commissions,  exceed  half  the 
value.    Take  the  following  items : 

Copper  Nails,        ....        •861.42 


do. 

Rope,  Hemp,  &c. 
Oil,        .... 
Ship  Chandlery  and  Cable, 
Ship  Carpenter's  Bill, 
White  Ijcad, 
Old  Junk, 
Cables, 


425.25 

139.  It 

8.00 

1,085.23 

14,444.72 

42.00 

10.00 

345.00 


•17,3(M).79 
Deduct  old  Copper,  .  1,464.09 

•15,896.70 
Deduct  1-3,  ....        5,298.90 

Amount  of  repairs,  .  •10,597.80 

rejecting  several  items  properly  chargeable  to  the  ship. 
VoimIV.  32 
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ALBANY,        The  repairs,  therefore,  have  exceeded  half  the  value  of 
'Jlj^l^^J^'    the  vessel,  as  valaed  in  the  policy ;  and  it  is  not  pretended 
Diekej      that  the  value  was  greater  at  the  port  of  necessity. 
Incorance  Co.      ^*  ^"^  '^  ^®  contended,  that  as  the  vessel  was  actually  re- 
paired, and  on  her  voyage,  when  the  offer  to  abandon  was 
made,  it  is  like  the  restitution  of  a  captured  vessel,  which 
being  restored  before  abandonment,  the  right  to  abandon  is 
lost. 

It  is  well  settled  that  the  right  to  abandon  depends  on  the 
state  of  facts  existing  at  the  time  the  offer  is  made,  and  not 
on  the  information  of  the  assured ;  and  it  is  equally  well  set- 
tled, in  cases  of  capture,  that  if,  before  abandonment,  tbe 
vessel  is  restored,  the  underwriter  is  not  liable  for  a  total  loss, 
unless  the  voyage  be  lost,  or  not  worth  pursuing,  or  the  sal- 
vage exceed  half  the  value.  So  far  as  an  analogy  exists,  in 
this  case,  to  cases  of  capture,  is  there  any  thing  equivalent 
to  restoration?  The  vessel,  indeed,  was  afloat,  and  in  the 
prosecution  of  her  voyage  when  the  assured  ofiered  to  aban* 
don ;  but  under  an  incumbrance  exceeding  half  her  value  ; 
and  therefore  was  not  restored.  There  can  be  no  doubt, 
that  the  master  had  the  right  to  sell  a  part  of  the  cargo,  in 
case  of  necessity,  and  to  borrow  money  upon  bottomry  or 
respondentia ;  and,  in  this  case,  I  understand  the  law  to  be, 
that  the  vessel  was  bound  to  indemnify  the  cargo  against 
the  respondentia  bond.  This  respondentia,  and  the  expen- 
ses paid  by  the  sale  of  the  cargo,  constituted  such  an  in- 
cumbrance upon  the  vessel,  that  the  owner  cannot  be  said  to 
have  his  ship  restored  to  him.  Would  a  captured  ship  be 
considered  as  restored  by  being  returned  to  the  possession  of 
the  assured,  subject  to  the  payment  of  salvage,  es^ceeding 
fifty  per  cent,  of  her  vahie  7  On  the  other  hand,  it  is  said, 
that  it  never  can  be  proper  to  convert  a  partial  into  a  total 
loss ;  that  all  the  assured  can  ask,  is  indemnity ;  and  all  the 
insurers  ought  to  pay,  is  the  amount  of  the  plaintiff's  loss. 
If,  therefore,  the  defendants  pay  the  plaintiff  his  expenses  in 
procuring  the  restoration  of  his  vessel,  what  more  can  he 
ask  ?  Had  the  defendants,  by  an  agent  at  Port  Louis,  made 
the  necessary  advances  for  the  repairs,  and  the  vessel  had 
thus  been  restored  to  the  plaintiff,  without  any  sacrifice  ou 


OF  THE  STATE  OF  NEW- YORK.  247 

hifl  part,  would  he  then  have  bad  a  right  of  abandonment  ?     albaicy. 
And  if  not,  would  the  offer  of  the  defendants,  to  pay  all  those    ^^*  ^^^* 
expenses  and  losses,  as  soon  as  informed  of  them,  rebut  any       jHekity 
claim  or  right  of  the  plaintiff  to  abandon.     These  questions  .       ^'    co. 
are  answered  by  Mr.  Justice  Stary^  who  says  the  offer  to  re- 
pair has  never  been  relied  on  to  defeat  an  indisputable  vest* 
ed  right  to  abandon :  but  an  offer  to  bear  all  expenses  is 
|i  proper  ingredient,  in  considering  whether  the  owner  has 
a  right  to  abandon.    (Fee/  v.  Merch.  Ins.  Co.  Phil,  on  Ins. 
407.) 

In  my  judgment  the  plaintiff  had  a  right  to  abandon,  un- 
less, by  repairing  the  vessel,  he  signified  his  election  not 
lo  do  so. 

3.  This  point  has  been  decided  by  Mr.  Justice  Stary^  in 
Humphrey  v.  Viiion  Insurance  Co.  (Phil,  on  Ins.  401,  U. 
&  C.  C.  Mass.  May,  182S.)  In  that  case,  a  ship  from  Messi- 
na to  Boston,  sustained  a  sea  damage  which  made  it  neces- 
sary lo  put  into  Lisbon,  where  she  was  repaired  by  the  mas- 
ter, at  an  expense  exceeding  half  her  value;  and  the  vessel 
was  bottomed  for  the  expense.  The  owner  abandoned,  on 
bearing  of  the  accident,  which  was  only  a  few  days  before 
the  arrival  of  the  vessel  at  Boston.  Proceedings  were  insti- 
tuted on  the  bottomry  bond,  and  the  vessel  sold ;  but  the 
sale  did  not  produce  enough  to  satisfy  the  bond,  it  was  held 
that  this  was  a  partial  loss  ;  and  that  the  assured  by  electing 
to  repair,  had  lost  his  right  to  abandon. 

This  is  a  case  exactly  in  point ;  and  if  it  is  received  as 
authority,  decides  the  one  now  under  consideration.  1  find 
no  case,  exactly  in  point,  decided  the  other  way,  though  there 
are  both  cases  and  principles  which  seem  to  lead  to  a  diflfer- 
ent  conclusion.  A  state  of  things  must  often  oocur  in  which 
it  becomes  necessary  for  the  master  to  act  without  consult- 
ing the  owner.  The  accident  may  happen,  as  here,  at  a 
distance,  which  renders  such  a  communication  impossible. 
It  then  becomes  the  duty  of  the  master  to  act ;  and  in  MiUes 
v.  Fletcbert  (Doug.  231)  Lord  Mansfield  expressed  an  opin. 
ion,  that  if  the  master  had  acted  as  would  have  been  right, 
in  case  the  vessel  and  cargo  were  his  own,  the  underwriter 
must  answer  for  the  consequences.    Hence,  it  would  seem 
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ALBANY,     to  follow^  that  It  depends  on  the  propriety  of  the  course 
Feb.  1825.    adoptedi  whether  the  master  acted  as  the  agent  of  the  plain- 
Dickey      tiflfor  defendant ;  and  that  if  it  was  for  the  benefit  of  the  ship 
j^^'    ^    and  cargo  to  repair,  then  the  plaintiff  should  not  be  prejudic- 
'  ed  by  the  acts  of  the  master*    *'  Till  the  assured  have  been 
informed  of  what  has  happened,  and  have  liad  an  opportunity 
of  exercising  their  own  judgment,  no  act  done  by  the  master 
shall  prejudice  their  right  of  abandonment.   {Mitchell  v.  Edie 
per  Ashurst,  J.  1  T.  K.  613.)     The  master  is,  therefore, 
not  to  judge  of  the  propriety  of  an  abfuidonment,  nor  is  he 
the  agent  of  the  assured  for  that  purpose. 

The  language  of  writers  on  insurance,  imd  of  Courts,  in 
discussing  the  question  whether  the  assured  is  entitled  to 
abandon,  seems  to  suppose  that  an  abandonment  may  be 
made  after  the  ship  is  repaired.  In  the  cases  of  wrecks  or 
stranding,  how  can  it  be  known  that  the  expense  of  setting 
the  vessel  afloat  will  exceed  half  the  value,  until  that  expense 
has  been  incurred  ?  In  the  case  of  repairs,  generally,  the 
/estimates  of  surveyors  may  be  relied  on;  but  even  should 
the  master  know  that  the  repairs  will  exceed  half  the  value 
of  the  vessel,  may  it  not  still  be  proper  for  him,  as  the  agent 
of  all  concerned,  to  make  the  repairs  ?  He  is  not  bound  to 
know  whether  the  owner  will  chose  to  abandon.  The  as- 
sured  is,  in  no  case,  obliged  to  abandon.  He  may  do  so  in 
.certain  cases ;  and  he  must  make  his  election  in  a  reasona- 
ble time  after  information  of  the  event  which  gives  him 
the  right ;  but  the  master  is  not  to  calculate  or  speculate  on 
what  his  election  may  be.  It  is  the  master's  duty,  there- 
fore, to  make  the  repairs,  where  it  would  be  his  interest  to 
do  so,  were  he  the  owner  of  both  ship  and  cargo.  In  the 
case  of  Dvfuy  v.  The  UnUed  Ins.  Co.  (3  John.  Cas.  182,) 
the  voyage  was  from  New  York  to  St.  Sebastians,  and  back. 
The  vessel  was  obliged  by  a  storm  to  put  into  Kinsale,  where 
she  was  repaired  at  an  expense  exceeding  half  her  value. 
It  does  not  appear  expressly  that  she  was  repaired  before 
she  wai  abandoned ;  but  it  may  be  ipferred.  On  the  other 
^and,  it  is  contended,  and  with  great  force,  that  the  aban- 
donment should  be  made  before  repairs ;  that  the  insurers 
fnay  elect  whether  to  repair  or  not ;  that  they  may  prefer  to 
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sell  the  stranded  vessel  for  what  she  will  bring,  rather  than     t^^Si 
repair*  when  perhaps,  as  in  this  case,  the  repairs  may  cost      v^^^^^  ' 
more  than  the  vessel,  when  repaired,  will  be  worth ;  and  that       Dioke/ 
as  the  master  is  not  the  agent  of  the  assured  to  determine  insurance  Cp. 
whether  to  abandon  or  not,  so  neither  should  he  be  the  agent 
of  the  insurers  to  determine  whether  to  repair  or  not,  in  a 
case  where  the  amount  of  repairs  may  be  cause  of  abandon- 
ment. 

On  this  point,  the  opinion  of  Mr  Justice  Stjory  is  entitled 
to  great  consideration ;  and  I  am  content  to  take  the  rule  as 
laid  down  by  him,  that  the  assured  can  in  no  case  abandon 
after  making  repairs ;  that  by  electing  to  repair,  he  loses  his 
right  to  abandon. 

This  rule  is  supposed  to  be  most  consonant  to  the  con* 
tract  of  insurance,  and  the  principles  of  justice.  It  has 
been  doubted  by  very  learned  jurists,  whether  an  abandon- 
ment ought  ever  to  have  been  permitted  in  any  case.  (Vid. 
MUchellv.  Edie,per  Buller,  J.  1  T.  R.  606,  615,  616.)  It 
is  now  too  late  to  discuss  that  question ;  but  in  a  case  where 
the  right  is  not  supported  by  any  express  adjudication,  and 
is  denied  by  such  respectable  authority ;  and  when  we  have 
the  authority  of  Lord  Mansfield  for  saying,  that  **  in  late 
times  the  privileges  of  abandonment  has  been  restrained  for 
fear  of  letting  in  frauds,"  (2  Burr.  697,  id.  1218,)  we 
shall  be  justified  in  adopting  the  rule  as  laid  down  in  Hum' 
phrey  v.  The  TJn.  Ins.  Co* 

In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  reco- 
Vjsr  for  a  partial  loss  only. 

Judgment  accordingly. 
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AhBAKVf 
Feb.  1825. 


Oakley 


T. 


CrendiAw.  Oakley  against  Crbnsbaw. 

The      pay- 
ment of  a  bal.      AsscMPsiT  for  money  advanced,  tried  at  the  New- York  sit- 

Muit,  fay  a  tings,  in  June,  1822,  before  Woodworth,  J.  when  a  verdict 
ftetor.oreoiii.  ^^  taken  for  the  plaintifil  subject  to  the  opinion  of  this 
ehant,  to  hie  Court,  upon  a  case  as  follows :  On  the  22d  May,  1815,  the 
tw^t^aalee  ^®^°^*"^^  ^  merchant  at  Richmond  in  Virginia,  shipped  by 
BMde,  and  for  the  schooner  Octavo,  to  the  plaintiff,  a  commission  merchant 
Sj^STa^  in  New  York,  27  kegs  of  tobacco,  consigned  to  the  plaintiff 
eoante  be-  to  be  sold  on  account  of  the  defendant,  which  the  plaintiff  re- 
ullTb^^-  ceiled.     On  the  9th  of  June,  1816,  the  plaintiff  received 


Munption  of  of  the  defendant  27  other  kegs  of  tobacco  by  the  schooner 
ing debts;  and  Traverse  the  Ocean,  for  sale  on  account  of  the  defendant. 
Sr*^c?^al  '^^^  '^'  parcel  was  first  sold  ;  and  the  plaintifl;  by  letter  of 
is  no  longer  the  17th  June,  1815,  enclosed  to  the  defendant  the  account 
*^bottndto^  of  sales,  stating  net  proceeds  9880903,  due  per  average  the 
find  advancee  27th  September  (then)  next,  and  wrote,  ^*  If  you  want  the 
debim  final!  niooey,  I  will  remit  you  on  your  allowing  me  U  per  cent,  as 
W  fail  to  pay  a  guarantee  for  amount  out  standing,  you  to  have  the  bene- 
on  *^*c^mw.  fi^  ^f  exchange  to  the  extent  that  is  in  favour  of  your  bilU 
nra,  the  prow  ghould  it  be  drawn  by  you  on  me,*'  The  defendant  drew 
which  were  accordingly,  and  his  bill  was  paid,  July  15th,  1815. 
looked  to  for      fiut  4  kegs  of  the  first  parcel  were  sold  till  the  20th  Octo- 

le-unbane- 

ment.  ber,  1816,  when  the  remaining  23  kegs  were  sold  by  the 

plaintiff  to  E.  Whitaker,  for  9854,27,  on  the  usual  term  of 
credit,  on  the  sale  of  tobacco,  at  that  period  at  New- York. 
On  the  26th  September,  1815,  the  defendant  wrote  to  the 
plaintiff  thus ;  '*  In  a  letter  written  the  12th  inst.  I  advised 
you  of  my  intention  to  draw  for  9600,  at  60  days,  on  ac- 
count of  the  tobacco  in  your  possession.  Not  having  heard 
from  you  since,  1  have  given  Mr.  Robinson  a  draft  for  that 
sum,  which  you  will  please  accept.  The  season  being  near 
at  hand,  I  hope  you  will  be  enabled  to  make  an  advantageous 
sale  of  my  tobacco,  &c."  This  bill  was  accepted  and  paid 
by  the  plaintiff,  November  28th,  1615.  On  the  26th  Octo- 
ber preceding,  the  plaintiff  had  enclosed  to  the  defendant  an 
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account  of  sales  of  the  parcel  first  received,  and  wrote  thus:. 
**  I  have  now  to  hand  you  an  account  of  sales  of  your  tobac- 
co; nett  proceeds,  9918,98,  due  per  average  11th  February 
next;  errors  and  outstanding  debts  excepted ;  also  statenient 
of  accounts  shewing  9344,50  balance.  I  would  rema«k» 
that  I  consider  the  sale  of  your  tobacco  rather  chance  thm 
otherwise,  at  the  price  obtained,  &c."  For  this  balanee, 
the  defendant  drew  a  bill  on  the  plaintiff,  which  he  refused 
to  accept ;  and  by  his  letter  of  February  1st,  1816,  assigned 
as  a  reason,  disappointment  in  not  receiving  monies  from 
the  country,  and  among  others  from  Whitaker ;  saying  that 
when  paid,  he  would  advise  the  defendant,  in  which  event, 
he  advises  him  to  draw  for  92,86  less.     On  the  16th  April, 

1816,  -the  plaintiff  wrote,  "Last  evening,  I  received  in  part 
pay  of  note  of  Whitaker,  which  included  yours,  among  other 
sums.  Although  it  would  be  but  right  that  you  should  have 
only  your  proportion ;  yet  I  am  desirous  not  to  have  the  ac- 
count stand  open.  Therefore,  you  may  draw  for  8841,32, 
being  nett  sum,  after  deducting  -sundry  postages."  This  sum 
was  shortly  afterwards  paid,  on  the  defendant's  draft,  as  pro- 
posed by  the  letter.  In  April,  1816,  the  plaintiff  accepted 
Whitakcr's  draft  for  94000  in  favor  of  one  Nceland,  and  took 
a  bond  and  warrant  of  Whitaker  as  a  counter  security.  It 
appeared  in  proof  that,  at  the  time  of  the  sale  to  Whitaker, 
he  was  a  man  in  good  credit,  who  had  been  long  a  customer 
of  the  plaintiff,  and  in  the  habit  of  purchasing  tobacco  from 
him ;  and  that  he  made  use  of  every  effort  to  collect  the 
money  of  Whitaker  without  success.  Whitaker  afterwards 
failed  and  took  the  benefit  of  the  insolvent  act.     In  April, 

1817,  the  plaintiff  caused  to  be  presented  to  the  defendant 
an  account  current,  charging  him  with  the  amount  of  the  sev- 
eral drafts  paid  on  his  account ;  with  the  charges  on  the  to* 
bacco ;  with  l|  per  cent,  on  the  guarantee  on  tobacco  by  the 
TVaverse  (he  Ocean,  and  Crediting  the  several  sums  received 
from  sales  of  the  tobacco,  and  shewing  a  balance  due  to 
the  plaintiff  of  9652,59.  This  account  the  defendant  refus- 
ed to  pay,  stating  as  the  ground  of  his  refusal,  that  the  plain- 
tiff^ had  guaranteed  the  sale  to  Whitaker.  This  was  the  only 
objection  he  made  when  the  account  was  presented ;  but  he 
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.added,  genemlly,  that  he  should  resist  the  payment  on  every 
ground  he  could. 

■ 

DL  JBL  OgdeUf  for  the  plaintiff,  insisted  that  there  was  no 
gMtmoty  of  the  sales  as  to  that  part  of  the  tobacco  received 
by  the  Octavo ;  and  the  money  being  paid  on  the  faith  of 
Wlutaker's  debt,  which  had  failed,  the  plaintiff  was  entitled 
to  recover.  The  defendant  was  the  principal  debtor.  Whi- 
taker  was  looked  to  as  a  mere  surety. 

W.  Slossofij  for  the  defendant,  insisted,  that  the  authority 
given  by  the  plaintiff  by  his  letter  of  the  16th  of  April,  1816, 
to  draw  for  the  $341,32  balance,  especially  after  having, 
by  his  letter  of  the  1st  February  declined  payment  and  the 
acceptance  and  payment  of  the  draft  drawn  pursuant  to  that 
authority,  was  a  full  settlement  of  the  account  between  the 
parties. 

The  payment  of  a  balance  of  account  by  a  factor  to  his 
principal,  is,  in  law,  an  assumption  of  the  outstanding  debts  ; 
and  closes  the  transactions  between  them,  especially  when 
done,  as  in  this  instance,  after  the  sales  made,  with  full  know- 
ledge of  all  circumstances  and  for  that  express  purpose. 
{Constqua  v.  Fanning^  3  John,  Ch.  Rep.  600,  5  Res.  Siw^^ 
son  V.  Swans  3  Camp.  Rep.  291.) 

Curia,  j7er  Savage,  Ch.  J.  There  was  no  agreement  to 
guaranty  the  sales  of  the  tobacco  by  the  Octavo ;  but  mere- 
ly to  advance  600  dollars,  before  the  sale  of  any  part  of  this 
consignment,  except  the  4  kegs.  The  plaintiff  would  clear- 
ly be  entitled  to  recover,  was  it  not  for  his  payment  of  the 
balance,  the  341  dollars  32  cents.  On  the  1st  of  February, 
1816,  the  plaintiff  wrote  to  the  defendant, ''  as  soon  as  the 
funds  of  yours  is  received,  you  shall  have  prompt  advice 
thereof;"  and  on  the  16th  of  April,  writing  again,  and  allu- 
ding to  his  letter  of  the  1st  of  February,  he  says,  **  Last  eve- 
ning, I  received  in  part  pay  of  note  of  Whitaker,  which  in- 
cluded yours  among  other  sums.  Although  it  would  be  but 
right  that  you  should  have  only  your  proportion,  yet  I  am 
desirous  .pot  to  have  the  account  stand  open.  Therefore 
you  may  draw  for  9341,32,  &c."    This  seems  to  me  a  final 
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settlement  and  assumption  of  the  debt  due  from  Whitakef.     ALBANTt 
About  this  time,  the  plaintiff  accepted  a  draft  of  Whitaker     ^^^^^^' 
for  4000  dollars,  and  took  counter  security.    If  he  did  not       Donefjr 
intend  to  assume  this  debt  of  the    defendant,  he   surely    itoei^uer. 
ought  to  have  informed  him.  (Consequa  v.  Famningf  8  John. 
Ch.  Rep.  600.) 

Judgment  for  the  defendant. 


Doubly  againH  Rocxvellbr  and  Fbller* 

An    tetkm 

EuoR  from  the  C.  P.  of  Columbia.  The  action  in  the  e"'bj^p?to: 
Court  below  was  debt  on  a  penal  bond,  dated  November  2d«  tiye&tbermnd 
1817,  executed  by  A.  Donely  and  two  others,  to  Rockfel-  tho*a¥enieei» 
ler  6l  Feller,  as  overseers  of  the  poor  of  the  town  of  Cier-  f^"^*  l^,  to 
mont,  and  conditioned  to  indemnify  as  well  such  overseers,  town  'anbut 
as  all  and  every  the  other  inhabitants,  <fec.  against  all  costs,  ^^^  mainten. 
chaiges,  rates,  assessments,  damages  and  expenses  whatso-  urd  child,  win 
ever,  for  or  by  reason  of  the  birth,  education  and  mainte-  f/*^  ^'  °°^'** 

^  '  tno    oTorpoen 

nance  of  a  bastard  child,  begotten  by  one  John  Donely,  one  ahewthatthcj 
of  the  co-obligors  on  the  body  of  Hannah  Lasher,  an  inhabi.  damnified  bj 
taot  of  Clermont,  &c.  The  declaration  averred  that  the  an  actual  paj. 
child  was  born  on  the  1st  day  of  April,  1818,  and  was  living  ^^y^^  JStct 
when  the  action  was  commenced,  August,  1821  ;  but  that  diaburwment 
neither  the  defendant,  nor  his  co-obligors,  or  either  of  them,  the'ciiiidr 
had  indemnified  as  well  the  plaintiffs,  as  overseers,  &c.  but  A  "*«"  ^|*- 
had  refused  and  neglected,  &c.  and  that  the  plaintiffs  on  the  tain  the  child 
1st  day  of  January,  1818,  and  on  divers  other  days  and  times,  jjl^j^"***  *^ 
6lc  were  obliged  to  lay  out  and  expend  large  sums  of  money.  An  order  of 
viz,  $100  in  and  about  the  laying  in  expenses  of  Hanqah  ^i'/jj^^h^  J^ 
Lasher,  and  in  and  about  the  birth,  education  and  mainte-  tative  father, 
nance  of  her  child ;  and  that  the  successor  of  Feller,  one  of  ^^ith^weewj 
the  plaintiffs,  also  was  obliged  to  expend  other  $100  for  the  payment     of 

aame  purpose.  rr^f^J: 

The  only  evidence  given  at  the  trial,  in  support  of  the  mj  for  paat 

plaintiff's  action,  beside  the  bond,  was  an  order  of  fiiiatiour  la^^l^ 


dated  April  25th,  1818,  made  by  two  Justices  upon  John  "•    e^ideBce 
Donely,  charging  him  with  the  payment  of  $19,  lying  in  and  tion.*^   *° 
Vol-  IV.  33 
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other  past  expeoses,  and  56  cents  weekly  thereafter.  But 
no  actual  disbursements  by  the  overseers,  or  either  <^  thexn* 
on  account  of  the  child,  was  shown;  on  the  contrary,  it  ap- 
peared that  the  child  had  been  supported  by  the  mother, 
aided  by  several  sums  which  had  been  paid  in  for  her  use, 
under  the  order  of  filiation;  and  which  were  endorsed  upou 
the  order.  The  sums  due  by  the  order  had,  however,  run 
in  arrear  till,  at  the  time  of  the  trial,  about  950  was  due. 

The  reading  of  this  order  in  evidence  was  objected  to ;  but 
the  objection  was  overruled.  The  defendant's  counsel  mo- 
ved for  a  nonsuit,  which  was  denied ;  and  the  Court  char- 
ged in  favour  of  the  plaintiflb  below,  and  the  jury  found  a 
verdict  accordingly,  and  assessed  the  damages  at  950,61  • 
The  defendant  excepted  to  the  decisions  and  charge  of  the 
Court,  and  the  cause  came  here  on  a  bill  of  exceptions. 

D.  8.  Tattmadgej  for  the  plaintiff  in  error.  Both  breach- 
es aver  that  the  plaintiffs  below  have  not  been  indemnified, 
and  specify  the  consequences,  which  are  two  payments  of 
9100  each,  at  several  times,  towarda  the  maintenance,  &c* 
of  the  child.  Not  one  cent  has  been^  expended.  The  aver- 
ments are  entirely  unsupported.  The  bond  in  question  is, 
in  every  sense,  one  of  indemnity  merely ;  and  I  need  not  cite 
authorities  to  shew  that  actual,  certain,  specific  damage  must 
be  shewn  by  the  plaintifis  to  entitle  them  to  a  recovery. 
They  must  have  been  put  to  expense,  and  obliged  to  pay  by 
reason  of  the  matter  against  which  the  security  was  taken, 
or,  at  least,  the  damages  should  have  been  liquidated  by  a 
judgment  against  them,  rendering  their  liability  fixed  and 
inevitable.  This  doctrine  receives  the  plainest  illustration 
by  the  decisions  touching  the  liability  of  bankrupts  and  in- 
solvents. Suppose  the  defendant  had  been  discharged  under 
the  insolvent  act,  and  the  next  day  the  plaintiffs  had  been 
obliged  to  expend  money  for  the  maintenance  of  the 
child  ;  it  is  clear  that  the  discharge  would  be  no  bar  to  the 
action.  The  reason  is,  that  the  discharge  would  be  obtain- 
ed before  the  right  of  action  accrued.  It  depends  on  the 
fact  of  payment.  {ChiHon  v,  Wkiffin^  3  Wils.  18.  Grijffth 
V.  Harrison,  1  Salk.  196, 197.) 
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Here  is  no  evidence  that  the  overseers  were  ever  even 
liable  to  pay.  The  mother  maintained  the  child ;  but  tlie 
law  implies  no  promise  on  the  part  of  the  overseers  to  pay 
her  for  this*  (Steven  v.  O.  of  Dover ^  12  John.  Rep.  195. 
Brooks  V.  Read,  13  id.  dSO.  Olney  v.  Wickes,  19  id.  122. 
Rouse  V.  Moorty  id.  407.)  But  mere  liability  to  pay,  if  it 
existed,  could  not  be  enough.  Such  a  position  would,  in  its 
consequences,  make  the  putative  father  and  his  sureties  lia- 
ble to  a  suit  the  day  after  a  bond  is  given,  for  some  specula- 
tive amount  which  such  officers  may  fancy  they  will  be 
bound  to  pay ;  but  which,  in  the  event,  may  never  devolve 
upon  them. 

The  order  of  filiation  was  improperly  received  in  evi- 
dence. It  was,  as  respects  the  sure'y,  res  inter  alios.  No 
such  order  was  necessary ;  and  it  could  form  no  test  of  the 
amount  due.  It  fixes  the  sum  to  be  paid  by  the  putative 
father  for  past  expenses,  which  were  paid ;  and  then  re- 
quires a  prospective  payment  of  56  cents  weekly.  This 
was  conclusive  upon  nobody  concerned  in  the  bond,  not 
even  upon  the  overseers.  Suppose  they  had  be^n  obliged 
to  pay  92  weekly,  this  could  be  recovered  notwithstanding 
the  order;  and  if  they  had  paid  but  25  cents,  they  could  de- 
mand no  more.  That  the  order  has  nothing  to  do  with  the 
damages,  was  settled  in  FaUs  v.  Belknap^  (1  John.  Rep. 
4M.) 


ALB▲1^^ 
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C.  Bushnelly  for  the  defendant  in  error.  The  child  was 
an  inhabitant  of  Clermont ;  and  the  order  of  filiation  and 
payment  under  it,  were  conclusive  evidence  of  the  putative 
fiither's  liability.  (FaUs  and  Smith  v.  Belknap^  1  John.  Rep. 
486,491.  Hays  v.  Bryant,  1  H.  Bl.  25S.  Sweet  t.  O.cfCUk^ 
ton,  3  John.  Rep.  26.  Wallsworih  v.  Mead  and  Oreen,  9  id. 
367.  The  People  v.  Relyta,  16  id.  155.)  If  was  admissi- 
ble in  evidence,  as  well  against  Ate  surety  as  the  putiltive 
father  himself.  {Wallsworth  v.  Mead  and  Oteen^  9  John. 
Rep.  86d.  T%e  People  v.  Relyea,  16  id.  155.  Kip  V.  Brig- 
ham,  7  id.  169.  6  id.  158,  S.  C.  1  Evans*  Poith.  pt.  4, 
ch.  3,  s.  3,  art.  5,  pi.  61,  page  562.  Mayhet  v.  Aioery,  18 
John.  Rep.  352,  4. 
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There  can  be  no  doubt  that  the  liability  of  the  town  to 
support,  and  actually  providing  for  the  child,  would  be 
equivalent  to  the  payment  of  money,  and  sustain  the  action, 
if  the  bond  were  to  be  regarded  as  a  mere  private  bond  of 
indemnity.  {Hays  v.  Bryant,  1  H.  Bi.  258.)  Here  the 
child  has  been  provided  for ;  the  putative  father  has  from 
time  to  time  made  payments ;  and  the  fair  intendment  from 
the  evidence  is,  that  the  provisions  was  at  the  expense  of 
the  town. 

But  where  a  bond  is  given  to  indemnify  public  officers, 
against  official  and  involuntary  liability,  that  liability,  fixed 
after  delinquency  of  the  principal,  is  sufficient  to  sustain  an 
action  on  the  bond,  without  payment ;  and  a  contrary  rule 
would  often  work  a  ruin  to  the  officer.  {M*Iniyre  v.  Woods 
5  John.  Rep.  357.  Kip  v.  Brigham  and  otherSy  6  id.  158, 
7  id.  168,  S.  C.  Com.  Dig.  Escape,  (E)  The  Sheriffs  of  Wor- 
wich  v.  Bradshaw,  Cro.  Eliz.  53.  Tilbnan  v.  Lansing,  4 
John.  Rep.  45.) 

WooDwoRTH,  J.  The  declaration  is  on  a  bond,  with 
condition  to  indemnify  and  save  harmless  the  plaintiffs  in  the 
Court  below,  from  all  costs,  charges,  damages  and  expenses, 
by  reason  of  the  birth,  education  and  maintenance  of  a  bas- 
tard child.  The  bjreaches  assigned,  are,  that  the  defendant 
has  not  indemnified  the  plaintiffs  and  their-successors,  in  the 
premises,  and  by  means  thereof,  they  were  obliged  and  did 
pay  divers  sums  of  money,  that  is,  9100  for  the  lying-in  ex- 
penses, and  for  the  maintenance  of  the  child ;  and  further, 
that  the  successor  in  office  of  Feller,  one  of  the  plaintifis,  and 
Rockfeller,  the  other  plaintiff,  were  obliged  and  necessaiily 
did  expend  divers  sums,  to  wit,  9100  in  and  about  the  birth, 
education  and  maintenance. 

The  defendant  pleads,  1.  That  the  plaintiffs  were  not 
obliged  to  expend  the  money  alleged  in  the  breach.  2.  Pay* 
ment.  3.  That  the  defendant  did  indemnify  and  save  harm- 
less the  plaintiffs ;  and  concludes  to  the  country. 

The  plaintiff  in  error  contends,  that  no  evidence  was  of> 
fared  in  the  Court  below  of  the  expenditure  of  money,  by 
the  plaintiffs,  and  consequently  that  the  assignment  is  not 
9upported« 
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In  looking  at  the  pleadings,  it  seems  to  me  that  the  first  AUiAiiYt 
inue  substantially  is,  whether  the  plaintifis  were  liable  to  ^'^'  ^^^ 
pay  the  money  alleged ;  for,  although  they,  in  the  assign-  i>oat]|j 
ment,  say,  they  were  obliged  to  pay  and  did  pay  and  expend 
Jie  money,  the  defendant  in  his  plea  negatives  merely  the 
first  p^  of  the  allegation,  to  wit,  that  they  were  not  forced 
tnd  obliged  to  pay :  the  plea  is  silent  as  to  the  allegation, 
(bat  they  actually  did  pay  and  expend  the  money.  That 
he  plaintiffs  in  the  assignment  understood  the  expressions, 
'  forced  and  obliged  to  pay,"  as  importing  no  more  than  that 
diey  were  liable  to  be  called  on  to  make  advances,  is  very 
evident,  by  the  next  sentence,  which  is,  that  they  did  pay  and 
expend.  This  would  have  been  repetition  and  useless,  if 
*'  obliged  to  pay"  means  that  they  actually  made  payment, 
as  the  counsel  for  the  plaintiff  construe  the  breach,  in  order 
to  raise  the  principal  question  relied  on.  I  think,  therefore, 
that  on  this  issue  the  plaintiffs  below  were  required  to  show, 
that  the  child  was  a  charge  ;  that  in  the  relation  they  stood, 
it  became  their  duty  to  see  that  provision  was  made  for  its 
maintenance,  and  what  was  the  necessary  sum  accrued  for 
its  support  to  the  time  of  bringing  the  suit*  I  apprehend 
such  proof  would  have  been  sufficient,  whether  the  plaintiffs 
had  actualljT  made  the  advances  or  not.  If  this  doctrine  be 
well  founded,  it  seems  to  follow  conclusively,  that  the  alle- 
gation of  actual  payment  need  not  have  been  made,  being 
impertinent  and  irrelavcnt ;  and  had  the  defendant  express- 
ly alleged  nonpayment,  or  even  admitting  that  the  plea,  in 
its  present  form,  is  so  to  be  understood,  the  issue  would  be 
immaterial  in  that  respect ;  and  if  found  for  the  defendant, 
would,  of  itself,  oppose  no  obstacle  in  the  plaintiff's  way.  It 
will  be  remembered,  that  this  is  a  bond  to  indemnify  public 
officers.  The  plaintiffs,  as  overseers  of  the  poor,  were  bound 
to  provide  for  the  child,  who  was  born  in  and  chargeable  to 
the  town  of  Clermont.  The  child  continued  a  charge  upon 
the  town ;  and  the  presumption  of  law  is,  that  the  plaintiffs 
as  their  duty  required,  made  suitable  provision.  (Hartwett  v. 
Boot,  10  John.  345.) 

The  bond  was  given  to  indemnify  and  save  harmless  the 
agents  of  the  town,  or,  in  other  words,  to  pay  whatever  might 
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be  reatotiably  required  of  the  plaikitiifs  for  support  and 
DMuiiteiianoe.  The  conBtruction  to  be  given  to  a  bond  o(  in- 
demnity to  a  public  officer  is  not,  that  he  shail  first  advance 
hit  own  money  or  that  of  the  town,  and  then  seek  remunera*- 
tiofiy  but  that  the  party  covenanting  shall,  in  the  first  in- 
stance, make  advances  so  as  to  relieve  the  officer  from  the 
barthen.  The  policy  of  the  law  has,  therefore,  wisely  dis- 
tinguished such  a  case  from  that  of  a  bond  of  indemnity  from 
one  individual  to  another,  where  the  party  indemnified  must 
first  pay  the  money  before  he  can  sustain  an  action  for  any 
more  than  nominal  damages.  (7  John.  358.  4  Mass.  Rep. 
M7.)  It  is  on  this  principle  that  a  Sheriff,  who  has  taken  a 
bond  for  the  liberties  of  the  prision,  (which  is  in  effect  a  bond 
of  indemnity,  6  John.  180)  is  entitled,  after  judgment  against 
him  for  the  escape,  to  recover  the  whole  amount  in  damages 
without  first  making  payment  {Kip  v.  Brigham^  7  John. 
166.     5  John.  357, 133.     6  John.  158.) 

The  plaintiffs  offered  in  evidence  the  order  of  filiation, 
made  subsequent  to  the  bond,  which  was  objected  to,  but 
properly  admitted,  because  it  was  an  adjudication,  on  the 
Mibject  matter,  against  which  the  bond  was  to  indemnify,  and 
conclusive^  until  reversed,  upon  the  surety  as  well  as  the 
putative  father.  It  fixed  the  extent  of  the  defendant's  lia- 
bility, and  was  equivalent  to  a  judgment  for  the  616  and  the 
56  cents  weekly.  It  rested  with  the  defendant  to  show  him- 
self exonerated  from  the  pajrment.  {WalUw0rik  v.  Mead, 
9  John.  968.     7  John.  169.    6  John.  168.) 

From  the  view  I  have  taken  of  this  case,  the  plaintiffs 
were  entitled  to  recover  a  sum  sufficient  to  satisfy  for  the 
expense  of  maintenance,  without  showing  they  had  paid  the 
amount  of  such  expenses.  The  order  reduced  to  certainty 
the  sum  to  be  paid,  and  in  so  doing  is  to  be  considered  as  a 
decision  made  by  competent  authority,  that  so  much  was  re- 
quisite for  the  child's  support.  In  consequence  of  this,  it 
was  the  duty  of  the  plaintiffs  to  cause  relief  to  be  adminis- 
tered to  that  extent  at  least. 

On  the  whole,  I  am  of  opinion  that  the  judgment  iii  the 
Court  below  should  be  affirmed. 
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8tm[BRi.Aifi>i  J.  The  plaintiff  in  error  contends  that  Ibe 
phunCiffii  were  not  entitl^  to  recover  without  pnx>f  of  the 
QspeodiliirM  alleged ;  and  the  exception  appears  to  me  to 
h^  vreli  taken.  This  is  strictly  a  bond  of  indemnity ;  no 
iXK>re :  and  Miere  is  nothing  in  the  case  to  show  that  the  plain* 
tifis  halow  have  been  damnified  in  any  respect.  It  is  distinr> 
gui^iiable  tt^m  the  cases  of  bonds  for  the  gaoi  liberties^  i»* 
liad  upon  by  the  counsel  for  the  defendants  in  error.  Tbtjr 
are  conditipBied  that  the  debtor  shall  remahi  a  true  and  ftith* 
fill  prisoner,  withia  the  liberti^  of  the  gaol ;  and  the  coadi* 
tVooi  10  broken,  in  termst  the  moment  he  goes  beyond  the  lioi* 
its.  Non  dbflwij^gltcs,  therofore,  to  such  an  action  on  sock 
a  bond  would  not  be  a  good  plea;  (AJtClure  v.  Erwin,  3 
Cowea's  Hep.  319;)  but  it  would  undoubtedlybe  good  inthia 
case.  la  M099  v.  Bryant  (1  H.  Bl.  253,)  which  was  an  ae* 
tioa  on  a  bond  with  a  ooodition  similar  to  this,  the  plea  waa 
nm  dam3^ficain$;  the  plaintiff  had  actually  expended  moiN 
ey  in  support  of  the  child ;  and  the  defence  was,  that  it  wast 
pai4  v^laatarily ;  no  Justice's  order  for  the  payment  or  wif 
Iqwanca^  having  been  made.  The  Court  held  that  such  a« 
oi:der  was  not  necessary ;  that  the  parisli  ofiicers  weve  legally 
bound  to  mamtain  the  child ;  and  having  actually  expended 
money  in  its  support,  were  entitled  to  recover  on  the  bond. 
No  action  has,  I  be^ve,  ever  been  sustained  upon  such  a 
bond  without  this  actual  expenditure  ;  and  I  think  that  noth- 
ing  short  of  it  will  support  the  action. 

The  order  of  filiation,  if  properly  received  in  evidence, 
does  not  vary  the  case.  I  incline  to  think,  however,  that 
it  was  not  admissible  at  all.  Where  a  bond  is  given,  no  or- 
der is  necessary  to  warrant  the  expenditure.  At  most,  it 
mevely  establishes  the  liabitityof  the  putative  father,  wlilob 
is  also  admitted  by  the  act  of  giving  the  bond.  Had  moaey 
been  actually  paid,  the  order  might  have  been  evidence  to 
sbo^w  that  the  sum  paid  was  reasonable  and  proper ;  bat  for 
that  purpose  only. 

Savaob,  Ch.  J.  The  statute  (1  R.  L.  300,  s.  8J  poiafs 
out  two  different  courses  which  the  putative  father  may  pur* 
sue.    One  is   by  directly  giving  a  bond  to  indemnify  the 
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ALBANY,    town,  with  sureties ;  the  other  by  entering  into  a  recogni« 
*tirvl^'   2ancc  to  appear  at  the  next  general  sessions  of  the  county, 
Th«  People   and  to  perform  such  order  as  shall  be  made  pursuant  to  the 
Vm  Wyek.    "^^^^®'     There  is  a  third  remedy  which  the  town  may  adopt, 
by  an  order  of  filiation  alone,  without  any  other  security* 
(id.  s.  1.)     This  order  of  filiation  has  no  connexion  with  a 
bond  of  indemnity.    Here  the  bond  was  taken  in  the  first 
instance,  and  the  order  made  afterwards.    In  an  action  upon 
this  bond,  the  plaintiffs  below  were  bound  to  show  a  damni- 
fication by  payment  of  the  money  for  which  they  sued.    A 
mere  liability  to  pay  is  not  sufiicient.     The  order  was  the 
subject  of  a  distinct  action.     Walbwarth  ▼.  Mead  4*  Oreen^ 
9  John.  Uep.  367  ;)  and  had  there  been  a  recognizance  to 
abide  the  order,  an  action  of  debt  would  have  lain  against 
the  sureties  in  that.     {The  People  v.  Reiyea,  16  John.  Rep. 
155.)     But  when  the  plaintifis  elected  to  sue  the  bond,  they 
were  bound  to  follow  up  its  terms  by  establishing  actual 
damage.     Suppose  the  defendants  had  pleaded  non  damnifi' 
caiuSt  must  not  the  plaintiff  have  replied  damage,  and  shewn 
how  they  had  been  damnified  7     The  order  of  filiation  had 
nothing  to  do  with  this  suit;  and  was  improperly  admitted. 
The  judgment  must  be  reversed,  and  a  venire  de  novo  issue 
from  the  Columbia  Common  Pleas. 

Judgment  reversed. 


The  People  against  P.  C.  Van  Wyck. 

Adutrictau      Amumpsft,  against  the    defendant,  an  attorney  of  this 
torney  ia  not  Court,  for  fees  of  the  Clerks  of  this  Court,  upon  the  statute 

clerk*!  fteeao.  (^  ^  L.  248.) 
craiBf  in  Uie 
lofmite. 


fyr  fines  and  fofritniM  npon  reooniiianoee,  pomunt  to  the  act  of  the  diet  of  April,  1818, 
(ee«.  41,  ch.  1^  ■•  7,  Lewe  N.  Y .  toI.  4,  p.  307  (e)  unlets  such  foes  are  in  fact  collected  by 
hun. 

The  board  of  saperrieors  are  not  bound  to  allow  him  a  compensation  for  services,  under 
Ihatseotion,  but  ool/  for  those  whioh  arise  in  the  course  of  oriminal  prooeedino,  vis.  sooh 
as  are  provided  for  dbutct  attorneys  in  the  sUtato  of  1813,  (9  R.  L.  31,)  or  by  tEe  act  Cseaa. 
41  eh.  983,  s.  9)  whleb  do  not  ezlend  to  suits  upon  reco^isanoes,  dte. 
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The  defendant  pleaded  that  these  fees,  if  any,  accrued  for     ALBAHTt 
services  done,  and  materials  and  other  necessary  things    Feb.  1895. 
found  and  provided,  in  certain  suits  at  law,   prosecuted  for   tp'JJ^'p^j^ 
and  in  the  name  of  the  plaintiffs,  to  recover  certain  fines  and  t. 

forfeitures  due  and  owing  to  them,  in  which  suits  the  defend*      *°     ^    * 
ant  officiated  as  public  prosecutor,  in  the  capacity  of  district 
attorney  for  the  county  of  New- York,  he  being,  at  the  time, 
district  attorney. 

Another  plea  was  to  the  same  effect,  adding  that  no  costs 
or  monies  whatever  had  been  recovered  and  collected  of  the 
defendants. 

Demurrer  to  both  pleas,  and  joinder. 

TalcoUf  {Attorney-General^)  in  support  of  the  demurrer. 
Before  the  statute,  (1  K.  L.  248,  s.  4,)  giving  a  salary  to 
the  clerks,  no  doubt  the  defendant  would  have  been  liable 
for  fees  at  their  suit  individually.  That  statute  provides 
that  the  clerks  of  this  Court  shall  render  an  account  of  all 
fees  without  exception  to  the  Comptroller,  who  has  it  in 
charge  by  the  same  act  to  see  that  they  are  collected.  The 
people  come  in  as  the  successors  or  assignees  of  the  clerks. 
By  the  act  of  April  21,  1818,  (4  Laws  N.  Y.  306,  sess.  41, 
ch.  283,  s.  6,  )  district  attorneys  are  thereafter  to  be  paid 
all  foes  and  disbursements  by  the  counties.  The  Supervi- 
sors are  bound  to  allow  for  the  fees  in  question  ;  and  if  this 
defence  prevail,  the  defendant  succeeds  in  throwing  upon 
the  people,  what  they  have  charged  upon  the  several  coun- 
ties. 

At  any  rate,  the  defendant  does  not  go  far  enough.  He 
should  not  only  say  that  the  fees  arose  in  the  course  of  pub- 
lic prosecutions,  but  shew  in  particular,  what  suits  they 
were,  and  the  kind  of  services  which  he  called  on  the  clerks 
to  perform.  For  aught  that  appears,  a  great  variety  of  un- 
necessary labour  may  have  been  demanded  of  the  clerks 
under  pretence  of  these  suits,  for  which  the  defendant  would 
be  liable,  allowing  his  defence  for  those  which  were  neces^ 
sarily  performed.  If  he  succeed,  it  must  be  on  the  ground 
that  circuity  of  claim  is  to  be  avoided  ;  that  if  he  is  liable, 
yet  he  may  demand  reimbursement  of  the  plaintiffs^  which 
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ALBANY,     would  be  an  idle  .ceremony.     To  make  out  a  bar  on  this 
,^^^^^     ground,  he  should  shew  fully  and  clearly  the  specific  servi- 
The  People   ces,  that  the  Court  may  see  judicially,  whether  they  were 
Van  Wyck    P^P®'*'     ^'  ^^®^  ^^^  follow,  that  because  they  were  perfor- 
med in  the  course  of  the  causes,  the  plaintiffs  are  to  allow 
them. 

Van  Wyckf  in  person,  contra,  said  he  had  defended  this 
suit  upon  the  broad  ground  that  a  public  prosecutor  is  not 
liable  to  the  officers  of  the  state  for  services  which  he  de- 
,mands  of  them.  He  is  certainly  not  bound  to  advance  mo- 
ney for  them  out  of  his  own  pocket.  If  he  is  liable  to  the 
clerks  of  the  Supreme  Court,  he  is  equally  so  to  clerks  of 
counties,  sheriffs  and  constables,  a  thing  which  was  never 
beard  or  thought  of.  All  these  *  officers  are  bound  to  work 
for  the  people  without  pay,  unless  there  be  an  express  pro- 
vision for  them.  (2  Bac.  Abr.  Fees,  (A)  p.  463.)  Wit- 
nesses for  the  state  were  allowed  no  fees  at  the  common  law, 
as  is  evident  from  the  statute,  (sess.  42,  ch.  248,  s.  7,)  provi- 
ding that  the  Treasurer  shall  pay  them.  If  we  are  correct, 
in  saying  these  disbursements  cannot  be  charged,  the  coun- 
ty are  not  liable  to  pay  ;  and  although  the  proceeds  of  the 
recognizances  are  given  to  the  counties,  this  works  no  change 
as  to  the  district  attorney's  liability  to  pay  clerk's  fees  in 
the  first  instance.  The  suits  prosecuted  are  still  in  the 
name  of  the  people,  and  for  the  people  ;  and  they  are  the 
true  plaintiffs  in  the  suits.  A  public  agent  is  not  personally 
liable.  (Waiker  v.  SwartwoiU^  12  John.  Rep.  444.  Olney  v. 
WickeSf  18  id.  122.)  If  unnecessary  services  have  been 
done,  the  attorney-general  should  have  replied  this  fact  Till 
this  is  shown,  it  will  be  intended  that  the  public  prosecutor 
has  done  his  duty. 

The  Attorney-General  in  reply,  said  the  bill  of  costs  arc 
usually  made  up  in  these  prosecutions  for  fines  and  forfeit- 
uresi  the  same  as  in  a  civil  suit.  A  retaining  fee,  other 
items  of  service  by  the  attorney,  and  clerk's  fees,  are  char- 
ged to  the  defendant,  and  paid  by  him  over  to  the  district  at- 
torney, who  has  no  right,  when  called  on  by  the  clerk, 
to  claim  them  as  a  godsend  to  himself.      The    services 
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are  no  longer  done  for  the  people,  but  j)nly  a  part  of  the    albajht, 
people.     The  fines  go  to  the  counties,  (sess.  41,  ch.  283,  s.      >^lv-^/ 
7,)  who  are  relators,  merely  using  the  name  of  the  people,    The  Peopto 
like   the  relator  upon  a  sherifl's   or  administrator's  bond,    y^  Wyck. 
who  is  allowed  to  sue  in  the  people's  name,  but  is  bound  to 
pay  costs  as  an  individual.    Here  it  is  claimed  that  the 
people  have  given  up  all  these  debts  to  the  counties,  and  yet 
are  required  to  pay  for  collecting  them.     This  should  be  at 
the  proper  costs  and  charges  of  the  assignee ;  at  least,  the 
district  attorney  should  have  shown  due  diligence  to  collect 
of  the  defendants,  and  that  he  had  failed. 

WooDwoRTH,  J.  By  the  act  of  April  9th,  1818,  (2  R.  L. 
16,)  the  fees  of  the  clerks  of  the  Supreme  Court,  in  civil 
causes,  arc  regulated.  When  the  services  specified  are  per- 
formed, they  are  entitled  to  compensation.  But  it  by  no 
means  follows,  that  when  a  publick  ofiicer  is  required  by 
law  to  institute  and  conduct  prosecutions,  in  behalf  of  the 
people,  and  is  necessarily  obliged  to  resort  to  the  cleii[  to 
seal  the  process,  and  perform  other  services  incident  to  sueh 
prosecutions,  that  the  claim  for  compensation  is  against  the 
officer.  If  this  were  the  case,  it  would  seem  to  subvert  the 
known  and  established  rule,  that  were  a  public  agent  or 
officer  acts  ostensibly  within  the  line  of  his  official  duty,  his 
contracts  are  publick,  not  personal.  (  Walker  v.  Vwartwoutf 
12  John.  444,     Olney  v.  Wickes,  28  id.  122.) 

The  fees  of  the  clerk  generally  accrue  from  services  ren- 
dered for  attorneys  in  the  causes  of  individual  suitors.  In 
such  cases  the  attorneys  are  liable.  But  in  the  case  before 
us,  the  defendant  was  district  attorney.  By  the  7th  section 
of  the  act  of  April  21,  1818,  (4  Laws,  N.  Y.  307  c,)  it  is  de- 
clared  that  fines  and  recognizances,  which  may  be  imposed 
and  forfeited  in  any  of  the  counties  within  this  state,  shall  be 
collected  by  the  district  attorneys  thereof,  and  paid  to  the 
county  treasurer,  for  the  use  of  the  county.  This  act  im- 
posed a  duty.  So  far  as  the  personal  service  of  the  district 
attorney  extended,  he  was  bound  to  perform  it :  but  it  never 
could  have  been  intended,  nor  does  the  act  require  a  con- 
struction, that  he  was  also  bound  to  make  advances  of  his 
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AUiAirTy  own  money  to  the  different  officers  of  Court  and  witnesses, 
F«^1895.  so  as  to  enable  him  to  bring  such  causes  to  a  termination. 
TIm  People  I^  ^^ch  had  been  the  intent,  it  is  reasonable  to  suppose,  that 
V  w  ir  ^^^^  provision  would  have  been  made  for  the  ultimate  re- 
muneration of  the  officer ;  at  least,  in  cases  where  there  was 
a  failure  to  recover.  But,  in  this  respect,  the  law  is  silent. 
The  6th  section  declares,  that  the  compensation  which  is  al- 
lowed by  law  to  district  attorneys,  shall  be  paid  by  the  respec- 
tive counties  ;  and  that  their  accounts  be  taxed  by  any  offi- 
cer authorized  to  tax  costs  in  the  Supreme  Court.  Here  is  the 
only  provision  for  payment ;  and  that  has  reference  to  the 
fees  allowedhy  the  act  of  1813,  for  conducting  publick  prose- 
cations  ;  and  does  not  include  fees  for  services  in  civil  suits. 
When,  therefore,  the  act  speaks  of  compensation  allowed  by 
laWf  it  necessarily  means  such  fees  as  the  act  of  1818  speci- 
fies ;  for  there  is  no  other  act  on  the  subject.  The  9th  sec- 
tion of  the  ststute  of  April  1st,  1818,  does  not  reach  the 
case.  If  the  defendant  had  made  application  for  compen- 
sation to  the  supervisors  of  the  county,  they  might  correctly 
answer,  the  county  is  entitled  to  the  fines  when  collected ; 
but  with  the  costs  accrued  we  have  no  concern  ;  for  the  act 
iMI«  act  required  us  to  make  any  allowance.  Whether  the 
okriL  would  have  been  justifiable,  in  refusing,  till  paid,  to 
file  the  papers  and  affix  the  seal  to  process,  in  the  causes 
commencell  by  the  district  attorney,  it  is  not  necessary  to 
decide.  It  is  enough  that,  in  our  opinion,  if  he  rendered  his 
services,  the  officer  is  not  bound  for  payment. 

The  act  has  not  provided  in  what  manner  the  fees  shall 
be  paid.  The  claim  for  compensation  must,  as  in  other  cases 
not  specifically  provided  for,  be  addressed  to  the  justice  of 
the  legislature. 

If  the  preceding  view  be  correct,  with  respect  to  the 
clerk,  prior  to  the  passing  ef  the  act  of  April  6th,  1810,  I 
think  that  subsequent  to  that  period,  the  argument  against 
the  defendant's  liability  becomes  more  conclusive;  for,  by 
that  act,  a  salary  is  allowed  to  the  clerks,  and  the  amount  of 
fees  are  directed  to  be  paid  to  the  treasurer  of  the  state. 

If  the  plaintiffs  are  entitled  to  recover,  an  officer  who  is 
directed  to  perform  services  for  the  slate,  and  in  the  exer- 
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cise  of  that  duty,  is  obliged  to  resort  to  the  office  of  the  state     albamt, 
for  the  purpose  of  filing  his  papers  and  sealing  process,  is  *  ^^ 

placed  on  the  same  footing  as  an  attorney  for  private  suitors ;    The  Fbopto 
and  that  too,  although  it  turns  out  that  nothing  can  be  reco-    y     w  ok 
vered  against  the  persons  prosecuted.      Such  a  principle 
would  indeed  place  the  state  on  advantageous  ground,  and 
distinguish  the  case  from  the  law  applicable  to  principal  and 
agent;    but  it  cannot  be  supposed.     When  an  agent  acts 
within  the  scope  of  his  authority,  and  renders  services  for 
his  principal,  he  is  entitled  to  be  paid  both  for  his  disburse- 
ments and  services.     Suppose  the  principal  happened  to  be 
the  owner  of  the  horse  rode  by  the  agent,  in  travelling  to 
perform  his  agency,  or  the  owner  and  occupant  of  the  ferry 
over  which  he  crossed,  would  it  be  contended  that  he  should 
pay  his  principal  for  these  aids  7     For  what  purpose  could 
tlie  law  sanction  such  a  claim,  when  it  is  evident  that  if  the 
agent  paid  the  principal  for  such  charges,  he  would  be  enti- 
tled to  recover  them  back,  as  expenses  necessarily  incurred  T 
This  would  be  the  case  between  individuals.     The  present 
case  is  distinguished  in  this,  and  the  state  cannot  be  prosecu- 
ted ;  yet  the  principle  is  the  same.     If  the  defendant  48td 
succeeded  and  recovered  the  costs,  then  he  would  have  be-* 
ooroe  liable  for  these  fees  on  the  ground  of  money  had  and 
received ;  but  not  otherwise.    One  of  the  pleas  avers  that 
no  costs  or  monies  have  been  recovered  or  collected,  which 
the   demurrer  admits.      The  objection  that  due  diligence 
ought  to  have  been  averred  cannot  be  sustained  ;  for,  until 
the  contrary  appears,  we  are  to  presume  that  a  public  officer 
has  done  his  duty. 
I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

SuTHSRLAND,  J.  concurrcd. 

Savags,  Ch.  J.  having  been  Comptroller,  in  whose  of- 
fice the  fees  in  question  stood  charged  to  the  defendant,  and 
having  also  directed  this  suit  to  be  brought,  gave  no  opinion. 

Jud^^ment  for  the  defendant, 
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ALBANY, 

Fbb.  1835. 


Jaokflon 
▼. 

^^"'  Jackson,  ez  dem.  Walsh,  against  Coldbn. 

A  foreclcMure 

under  the  act  EJECTMENT  for  lot  No.  126,  in  Pittstown  patent,  in  the 
mortMiM.  (1  town  of  Hoosick,  and  county  of  Rensselaer,  tried  at  the 
ILL. 312)  by  Rensselaer  Circuit,  December,  13th,  1822,  before  his  Honor 
ment  and  sale,  (the  late)  Chief  Justice  Spencer. 

withOTt1i?£!d  O"  ^^^  ^"^''  ^^^  plaintiff  introduced  the  following  evi- 
ofeonveTanoe  dence :  1.  A  mortgage  of  the  premises  in  question,  execu- 
moruraffod*^  ted  by  John  Vander  Speigle  and  Laura  his  wife  to  Colden,  the 
premiMs  are  defendant,  dated  January  22d,  1810,  acknowledged  before 
fhemortgagM  Asher  armstrong,  a  commissioner  to  take  the  acknowledg- 
er hit  aaaig-  ments  of  dccds,  on  the  same  22d  day  of  January ;  and  by 
It  does  not  Laura,  his  wife,  on  the  20th  of  the  same  month ;  and  recor- 
lie  with  the  j^j  jj^  j|jg  Clerk's  office  of  the  county  of  Rensselaer,  the 

mortgagor  or  ^  ^ 

iMignor  of  same  20th  of  January,  to  secure  the  payment  of  94500,  one 
S*ow2a^at  half  on  the  1st  of  March,  1820,  and  the  other  half  on  the  Ist 
the  power  of  of  March,  1821,  with  interest  payable  annually  on  the  Ist 
mnlarlj  ac.  ^^  March.  The  commissioner,  who  was  sworn  as  a  witness, 
knowledged  stated  that  this  acknowledgment  was  taken  at  Bennington, 
^A  mortgage  Vermont.  2.  An  assignment  of  this  mortgage  by  Colden  to 
created  for^  Walsh,  dated  February  2d,  1810,  expressed  to  be  in  con- 
Soigawigned  sideration  of  94500,  acknowledged  November  0th,  1821,  and 
upon  a  loan  of  recorded  in  the  Clerk's  office  of  Rensselaer  county  Novem  - 

money,      and  "^ 

aomffned    ac  ber  26th,  1821.     By  this  assignment,  Colden  covenanted  to 

on alSSj  a^t^  ^^^  g^^^  ^^  Walsh  any  deficiency  of  $4500,  which  might 
diMonnt  of  remain  on  a  sale  of  the  premises  by  virtue  of  the  power  in 
Ten  per  cent,  the  mortgage.  3.  The  affidavit  of  Gardiner  Tracy,  stating 
b  not  iMiu-  that  he  had  advertised  the  mortgaged  premises  in  question 
t£^  asignee  for  six  months  in  the  newspaper  called  the  Lansingburgh 
know,  lu  the  Gazette  ;  and  the  affidavit  of  William  Walsh,  stating  that  he 

Ume    of   the  -»  o 

aaeignment,  of  the  porpoee  for  which  the  mortgage  waa  made. 

The  mortgagor,  in  order  to  warrant  ejectment  against  him,  is  not  entitled  to  notice  to  quit 
after  foreclosure.  At  any  rate,  the  advertieement  of  sale  operates  as  a  sufficient  notioe  to 
quit. 

A  commissioner  to  take  the  acknowledgement  of  deeds,  has  no  power  to  take  the  ac- 
knowledgment out  of  the  state ;  though 

SembUt  he  may  take  the  acknowledgment  in  any  county  within  the  state,  though  out  of 
the  county  for  which  he  is  appointed. 
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affixed  a  copy  of  the  advertisemeot  on  the  outer  door  of  the 
court  house  in  the  city  of  Troy  on  the  6th  day  of  February, 
1821 ;  and  also  the  affidavit  of  Jacob  C.  Lansing,  stating  that 
he  acted  as  auctioneer,  and  sold  the  premises  by  virtue  of  the 
mortgage  (and  that  the  sale  was  a  fair,  open  and  public  sale) 
at  the  place  mentioned  in  the  advertisement,  on  the  9th  day 
o(  August,  1821 ;  and  that  the  premises  were  bid  off  by 
Walsh,  the  lessor  of  the  plaintiff,  and  assignee  of  the  mort- 
gage, for  93000.  These  affidavits  were  duly  taken  and  re- 
corded in  the  Clerk's  office  of  the  county  of  Rensselaer,  on 
the  22d  day  of  August,  1821. 

The  plaintiff  then  having  proved  the  defendant  in  posses- 
sion, rested. 

The  defendant's  counsel  moved  for  a  non-suit,  on  the 
ground  that  the  foreclosure  was  imperfect,  as  the  lessor  was 
the  purchaser,  and  could  not  convey  the  premises  under  the 
foreclosing  sale  ;  and  that  no  notice  to  quit  had  been  shewn. 
The  Judge  ruled  that  though  he  thought  the  foreclosure  in- 
operative,  there  being  no  deed  of  foreclosure ;  yet  the 
plaintiff  might  recover  under  the  assignment  without  shew- 
ing a  notice  to  quit,  to  which  opinion  the  defendant's  counsel 
excepted. 

The  defendant  then  introduced  in  evidence,  1.  A  deed  of 
defeasance  executed  by  Yander  Speigel  to  Golden,  dated 
January  22d,  1810,  for  the  premises  in  question,  acknow- 
ledged before  Asher  Armstrong,  a  commissioner,  the  same 
day  it  bore  date,  reciting  that  Golden,  by  his  indenture  of  that 
date,  conveyed  to  Yander  Speigel,  in  fee,  the  same  premises ; 
that  Yander  Speigel  on  the  same  day,  by  bond  and  mortgage 
of  the  same  date,  conveyed  to  the  defendant  for  the  purpose 
of  securing  the  purchase  money  of  the  premises  ;  and  that  it 
was  the  defendant's  intention  to  assign  the  mortgage ;  and 
declaring  that  if  the  defendant  should  pay  the  holder  or  as* 
signee  of  the  bond  and  mortgage  the  money  secured  by 
them  according  to  their  condition,  or  furnish  money  to  Yan- 
der Speigel  to  do  the  same  ;  then  the  conveyance  from  the 
defendant  to  Yander  Speigel  to  be  void,  and  the  premises  re- 
vest in  the  defendant,  &c. ;  and  that  Yander  Speigel  should 
re-convey,  &c.    2.  A  deed  in  fee  of  the  premises  in  ques- 
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tioQ  from  the  defendant  to  Yander  Speigel,  dated  January 
32d,  1819,  with  full  covenants,  duly  acknowledged  before 
Asher  Armstrong.  3.  A  bond  of  indemnity  executed  by  the 
defendant  to  Yander  Speigel,  dated  January  22d,  1810,  re- 
citing the  deed  of  defeasance,  bond  and  mortgage ;  and  bind- 
ing the  defendant,  in  case  a  sale  of  the  premises  should  prove 
insufficient  to  pay  the  amount  of  the  bond  and  mortgage,  to 
save  Yander  Speigel  harmless  against  the  deficiency. 

The  defendant  then  proved  that  the  mortgage  was  sold  by 
Colden  to  Walsh  at  a  discount  of  5  per  cent,  and  that  interest 
was  to  be  calculated  between  them  so  as  to  allow  Walsh 
12  per  cent,  from  that  time  to  the  time  when  the  mortgage 
should  become  due ;  that  the  assignment,  bond  and  mort- 
gage were  to  be  deposited  with  a  third  person,  and  in  case 
the  defendant  paid  back  the  money  advanced  upon  the  as- 
signment, with  interest,  and  950  premium,  within  3  months 
after  the  advance  ;  the  mortgage,  &c.  and  assignment  were 
to  be  delivered  back  and  the  assignment  cancelled.  In 
speaking  of  this  transaction  afterwards,  Walsh  declared  that 
this  was  what  Colden  called  "  raising  the  wind.'* 

Considerable  testimony  was  then  offered  by  both  parties, 
the  defendant  seeking  to  shew  that  the  lessor  of  the  plaintiff 
knew  of  the  above  transactions  between  the  defendant  and 
Yander  Speigel ;  and  that  they  were  for  the  purpose  of  en- 
abling the  defendant  to  raise  money  by  loan  upon  the  assign- 
ment of  the  mortgage,  and  the  plaintiff  seeking  to  avoid  any 
evidence  of  this  fact.  It  is  not  necessary  to  state  this  testi- 
mony. Suffice  it  to  say,  the  Court,  as  will  he  seen  by  their 
opinion,  did  not  think  it  established  the  fact  of  the  lessor's 
knowledge. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  on  a  case. 


D.  Bnelf  for  the  plaintiff.  1.  The  sale  of  the  premises 
by  virtue  of  the  power  in  the  mortgage  was  perfect.  No 
deed  of  foreclosure  was  necessary.  The  statute  (1  R.  L. 
375,  sess.  36,  ch.  32.  s.  10)  sanctions  a  sale  to  the  mortga- 
gee or  assignee,  who  cannot  convey  to  himself.  The  sale 
was  not  a  judicial  act ;    but  the  mere  execution  of  a  trust. 


V. 

Golden. 
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The  evidence  that  the  trust  is  executed,  consists  of  the  vari-     albany, 
OU8  affidavits  touching  the  advertisement  and  sale,  which  '*^* 

are  to  be  recorded.  (1  R.  L.  374,  s.  7,  8.)     For  what  other      jackaon 
purpose  is  this  required  by  the  statute  ?     The  reason  why  a 
Sheriff's  sale  of  land  is  invalid  without  a  written  convey- 
ance is,  that  the  omission  is  within  the  mischief  of  the  statute 
of  frauds,  (a)     He  is  not  bound  even  to  return  the  execu-     («)  SimondM 
tion ;    but  here  we  have  the  same  authenticity  as  in  case  cai«M'  \»p. 
of  a  sale  under  the  act  for  the  partition  of  lands  by  authority  ^'y'^tfX^' 
of  the  Supreme  Court,  Court  of  Common  Pleas,  or  Court  of  Rep.  248.  Cati 
Chancery,  in  which  latter  case  no  release  is  necessary, (ft)  or  o"/'^***"* 
any  other  judicial  sale.  It  is  equivalent  to  a  strict  foreclosure     (6)  1  R.  L. 
in  Equity.(c)     I  do  not  mean  a  foreclosure  by  sale,  which  is  YoufurY.Co^ 
a  modern  practice  in  the  Court  of  Chancery  ;  but  the  Eng-  er,3john.Ch. 
lish  foreclosure,  whereby  the  title  vests  in  the  mortgagee      J^^  Btrgen 
or  assignee  by  act  and  operation  of  law.    In  this  case  a  deed  J;  .^•"•*J»,  ^ 
is  never  executed.     The  object  and  effect  is  merely  to  shut  Err.    i,    M. 
out  all  parties  in  interest  from  the  right  of  coming  to  redeem.  -^^^^      ▼• 
All  the  proceedings  are,  by  statute,  made  matter  of  record  ;  John  *    R«p. 
and  become  evidence  of  a  nature  as  high  and  conclusive  as  ^®^'  ^^^' 
the  recorded  decree  of  a  Court  of  Equity.     The  10th  sec- 
tion of  the  statute  of  mortgages  (1  R.  L.  375)  was  passed 
long  after  the  general  statute  relative  to  sales  under  the  spe- 
cial power,({/)  but  not  a  word  is  said  of  a  written  convey-     (rf)  Vid.  1 
ance.     True,  the  6th  section  supposes  a  conveyance,  but  it  g.5,ct,i,.si* 
is  evident,  on  comparing  this  with  the  10th,  that  none  is  ch.  166,  ■.  5. 
deemed  necessary  when  the  purchase  is  by  the  mortgagee  or 
assignee.     One  reason  for  requiring  a  deed  upon  a  Sheriff's 
sale,  doubtless  was,  that  without  it  the  registry  acts  might  be 
evaded  in  recording  counties.     This  evil  cannot  exist  where 
all  the  proceedings  are  recorded  in  the  proper  office.     Be- 
sides, here  is  the  writing  made  necessary  by  the  statute  of 
frauds.     The  assignee  took  all  the  interest  of  the  mortgagee. 
This  was  made  a  matter  of  record,  as  well  as  the  mortgage  ; 
and,  by  pursuing  the  record,  the  purchaser  finds  that  all 
outstanding  equity  is  extinguished. 

2.  The  commissioner  to  take  acknowledgments  and  proof, 
&c.  has  all  the  power  given  by  a  former  statute(«)  to  a    Jj*)  ^  ^^  I" 
Vol.  IV.  35  ^^' 
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ALBANY,     Judge  of  ihc  Supreme  Court  or  Court  of  Common  Plea8.(/) 

Fob.  1825.    jjj  neither  statute  is  the  officer  limited  in  the  execotion  of 

his  functions  to  any  particular  place.     His  jurisdiction  is  not 

territorial,  so  far  as  the  mere  acknowledgment  is  concerned. 

Jackson  v.  Humphrey y{g)  which  will  doubtless  be  relied  on 

eh/ssf*"       against  us,  related  to  the  proof  of  the  deed,  and  involved  the 

{g)  IJohn.  question  whether  an  oath  could  be  administered  out  of  the 

Rod  498 

^'      '         State  ;  an  act  local  in  its  nature  according  to  the  doctrines  of 
the  criminal  law,  which  considers  a  venue  within  the  state 
essential,  and  to  be  made  out  in  proof,  should  an  indictment 
for  perjury  become  necessary.     In  that  case,  EmmoU,  coun- 
sel, who  argued  against  the  act  of  the  Judge,  conceded  that 
had  his  act  been  the  mere  taking  an  acknowledgment,  it 
would  have  been  valid,  though  without  the  state.    Suppose 
(&)  Jaeimn  the  commissioner  to  have  stood  on  the  New- York  side,  and 
John.  Rep!  84,  ^^^  cognizors  on  the  Vermont  side  of  the  state  line  during 
87.  Wmmt  T.  the  acknowledgment,  would  not  the  objection  be  deemed 
EMt.       449.  ndiculous  1 

f^r^'  ^  3.  But  the  acknowledgment  is  not  a  necessary  part  of  the 
9  John.  Ch.  mortgage,  except  so  far  as  the  feme  covert  was  concerned. 
J^SbofiT.^  It  is  only  necessary  to  warrant  the  recording;  and  theplain- 
hoit^  4  John,  tiff  is  therefore  entitled  to  recover  under  the  assignment. (A) 
(0  SmmiU  '^^'^  \Qg^\  estate  passed  to  the  assignee,  and  he  may  main- 
T.  WilUamM^l  tain  ejectment. (i) 

(J)  Uckmn  '^^  Notice  to  quit  was  unnecessary.  The  relation  of  the 
2  j^*^Kf '  parties  was  that  of  assignor  and  assignee,  not  mortgagor  and 
75.  Jaek99H  t!  mortgagee,  to  which  last  alone  the  doctrine  of  notice  to  quit 
JodT'  *^  J^  applies,  where  a  mortgage  is  in  question.(^')  There  must 
Ur,  4  id.  315.  be  either  a  tenancy,  or  qtuisi  such,  to  require  notice  ;  and 
Tl^^l^  6  id!  ^^^^  ^^^  *  disclaimer  forfeits  the  right.(A:)  Colden  holds 
273.  adversely.     In  this  character,  no  one  can  demand  notice  ; 

Y.DeuoT^  id.  ^^  presumption  can  arise  that  he  is  in  by  consent  of  the  les- 
4^*  sor  of  the  plaintiff,  which  is  the  notion  upon  which  notice  is 

,/'LW  required  to  a  mortgagor. 

HJ^^'  ^  5.  Here  was  no  communication  for  the  loan,  when  the 
C(m»  Co.  15  mortgage  was  created ;  and  selling  it  at  a  discount  was  not 
B^'  **^jwtl  ^*>rious,  unless  accompanied  with  an  usurious  intent.  There 
tfl^CMi,  3  must  be  a  design  to  evade  the  statute  of  iiaQry.(Q  ,  The 
^■^5^*       case  does  not  come  within  Munn  v.  The  Commission  Compa- 
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ny  ;(my  Rud  Powell  V.  WatersJn)     Those  cases  go  on  the     albany, 

Feb    1825 

ground  that  the  lender  knew  the  purpose  for  which  the  paper 


was  created.     This  will  be  obvious  by  recurring  to  the  au-      Jackmn 
thorities(o)  upon  which  the  latter  cases  are  founded,  in  all  of      colden 
which  knowledge  appear.     Suppose  the  broker  of  negotia- 
ble paper  made  to  procure  a  loan,  tell  the  lender  upon  dis-  iEUp.44. 
count  that  the  paper  is  valid  ;  would  he  be  allowed  to  gain-     6*)  ^7    id. 
say  this  T  Knowledge  is  always  of  the  essence  of  usury.(p)     (©)  janes  r. 
At  any  rate,  the  Court  have  never  gone  so  far  as  to  say  ?***'^  "^Sfe; 
that  a  mortgage  and  bond  created  to  raise  money,  and  sold  kie  t.  Root. 

at  a  discount,  even  with  knowledge,  shall,  for  that  reason,  be  JJ  2Q5  g*  q^' 
bolden  usurious  and  void.  '{^Barclay 

But  if  void  for  usury,  the  transaction  was  only  so  as  be-  J-  ^^'^^l' 
tween  the  original  parties,  and  the  defendant  cannot  lie  still,  Pioyer  ▼.  Ed. 
•ttfier  a  foreclosure  and  then  avail  himself  of  the  usury  in  J^J^J^^i^g' 
this  manner.  (1)  Nemmm      v. 

^  WhitUy,  Cro. 

Car.  501. 

J.  V,  Henry f  (same  side)  as  to  the  point  of  usury,  cited  BuekUy  v. 
FuUer^s  Casejl^q)  Murray  v.  Harding, {r)  Le  Grange  v.  c^.  Jac.  678. 
HamiUon^ls)  afld  Ord  on  UswVf  74-5-0,  and  the  cases  there  Bushy.  Btuiiu 

,     ,  ingham^         d 

cUea»  Ventr.         83. 

Livingston  t. 
Bird,  I  Root, 

L.  Mitchell  and  A,  Van  Vechten^  for  the  defendant.  303.    Ord.  on 

1.  The  foreclosure  was  inoperative  and  void.    Only  one  Jg'*^'  ^^  *** 
practice  has  obtained  in  relation  to  this  summary  mode  of    (i)  Jackson 
foreclosing  upon  the  power  contained  in  the  mortgage.     A  jihn."^*Rep. 
deed  of  conveyance  is,  and  always  must  be  executed  through  185. 
a  third  person,  where  the  mortgagee  or  assignee  becomes  the  gog! 
purchaser.      The  6th  section  contemplates  a  conveyance,     (^)  ^  Wi!«. 
and  the  lOlh  was  merely  to  remove  a  doubt  whether  the     (i)  4  T.  Bi 
mortgagee,  &c.  being  a  trustee,  could  purchase  for  his  own  **"  ^^  ^^*' 
benefit.     It  was  not  intended  to  alter  the  forms  of  doing  the 
business.     One  acting  under  a  power  must  give  the  same  ti- 
tle, and  convey  in  the  same  form  as  his  principal.     A  mort- 
gagee does  not  convey  in  his  own  right.     The  title  is  not  in 
him,  but  the  mortgagor,  from  whom  the  power  is  derived. 
One  cannot  give  a  deed  to  himself;   but   the   same   form 
should  be  pursued  as   in  Jackson  v.  /Ze/ir//,(10  John.  IW 
186-7.) 


arS:' 


872  CASES  IN  THE  SUPREME  COURT 

ALBANY,  2.  The  power  was  never  properly  acknowledged.  Of 
course,  it  was  never  properly  recorded  ;  a  ceremony  made 
essential  by  the  statute(5)  to  the  validity  of  the  sale.  The 
power  of  the  officer  is  confined  to  his  own  state.  Comis- 
missioners  are  mere  county  officers.  The  case  of  Jackson 
L  t.  6.  V.  Humphrey^it)  is  conclusive,  and  cannot  be  distinguished. 
m!^Lm^^'  The  commissioner  wants  the  power ;  and  it  is  the  same 
thing  whether  the  object  be  proof  or  acknowledgment. 
The  purposes  of  the  act  are  the  same  in  each  case  ;  to  give 
effect  to  the  deed.  The  extreme  case  put  on  the  other  side 
of  the  commissioner  and  cognizor  on  different  sides  of  the 
state  line,  will  not  help  the  matter.  When  a  state  officer  is 
out  of  his  territorial  limits,  he  ceases  qtioad  any  act  done 
there  to  be  a  state  officer. 

3.  Notice  to  quit  should  have  been  given.     No  matter 
what  the  form  of  doing  this  business,  the  Court  cannot  but, 
see  that  Colden  was  the  real  mortgagor.     The  ceremonies 
which  passed  between  him  and  Yander  Speigel  weie  mere 
form.    Colden  was  the  owner  of  the  land  throughout.     The 
title  never  passed  from  him.     Allow  him  as  to  Yander  Spei- 
gel, to  be  a  mortgagee  in  possession,  the  assignment  to  Walsh 
was,  at  most,  a  mortgage,  and  established  the  relation  of 
mortgagor  and  mortgagee  between  Colden  and  him.    It  was 
a  sub-mortgage  ;  and  a  notice  to  quit  was  equally  necessa- 
ry, as  if  it  had  been  a  principal  one.     The  agreement  that 
the  money  should  be  repaid  within  a  certain  time,  and  the 
assignment  cancelled,  was  plainly  made  out  in  proof.  Clear- 
ly, Colden's  interest  might  have  been  sold  on  execution.  In- 
deed, no  interest  whatever  passed  to  Yander  Speigel.     Be- 
<«)  1  Pow.  ing  at  first  a  mortgage,  it  always  continued  so,{u) 
158, 157.  Md.      4.  The  assignment  was  void  for  usury.    Here  was  a  loan 
tor  V.  '^<«»  9  of  money,  upon  an  assignment  by  way  of  mortgage,  to  be- 

Atk*  495.  •  1  /•  1 

Howard  ▼.  come  void  on  repayment  of  an  extravagant  per  centage,  and 
Sr^'l^oTs  ^  dollars  premium.  The  transaction  with  Yander  Speigel 
C,  '      was  a  cover  for  usury.     The  assignment  was  to  lie  three 

months  as  a  mere  escrow,  to  await  the  repayment.  Walsh 
wa3  secured  at  all  events  for  his  money  by  Colden's  person- 
al covenant  for  the  deficiency.  The  Court  will  look  at  the 
real  substance  and  nature  of  the  transaction.     Walsh  and 
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Golden  stood  in  the  relation  of  lender  and  borrower.    No     albahv^ 
doubt  here  was  a  loan  at  an  illegal  per  cent,  the  very  defini-    *"•*••  ^^•^• 
tion  of  usury.     The  Court  will  not  suffer  it  to  be  disguised      jaeksoa 
by  the  shape  in  which  the  business  was  done.     Knowledge      p  .V 
in  Walsh  was  not  necessary  to  make  the  assignment  void. 
This  was  not  deemed  necessary  in  the  cases  cited  on  the  oth- 
er side.     It  is  enough  that  the  instrument  is  to  derive  its 
existence  from  the  usurious  act ;  and  the  case  is  the  same  in 
principle,  whether  it  be  a  mortgage,  a  note,  or  bill  of  ex- 
change.    Knowledge  or  a  corrupt  agreement  are  necessary 
to  be  shown,  only  where  the  offender  is  prosecuted  as  a  cri- 
minal. f2)  (2)  DunUm 

The  recorded  affidavits  of  sale  are  said  to  be  sufficient  evi-  John.  Rep.  44. 
dence  even  to  satisfy  the  statute  of  frauds.  But  they  aire 
no  wore  than  prima  facie  evidence  of  a  sale  ;  none  at  all  of 
the  conveyance.  For  aught  that  appears  from  these,  the 
consideration  money  may  never  have  been  paid.  The  pre- 
mises may  be  set  up  and  sold  again  for  want  of  payment.  It 
is  a  deed  of  conveyance  only  which  con  safely  be  received 
as  the  final  execution  of  the  power.  All  the  facts  proved  by 
the  affidavits  are  revocable  in  their  very  nature.  The  rule 
is  universal,  that  a  a  freehold  cannot  pass  short  of  a  writing 
under  seal.  The  analogy  to  a  case  of  strict  foreclosure 
does  not  hold.  There  the  right  of  redemption  is  cut  off  by  a 
decree.  If  this  be  so  as  to  the  mortgagee  upon  a  statute 
sale,  why  not  the  same  as  to  any  other  purchaser,  to  whom 
a  deed  has  always  been  holdon  necessary. 

/.  Y.  Henry,  in  reply.  The  Court  will  not  extend  the 
case  of  Jackson  v.  Humpkrey,{v)  Were  the  office  of  com-  (o)  l  John, 
missioner  judicial,  it  would  be  proper  to  confine  him  to  the  **' 
territory  for  which  he  is  appointed.  But  it  is  merely  minis- 
terialt  at  least  in  taking  acknowledgments.  Suppose  a 
commissioner  of  one  county  should  take  an  acknowledg- 
ment in  another ;  is  there  a  doubt  that  it  would  be  valid  7 
The  statute  recognizes  the  taking  acknowledgments  and 
proofs,  in  foreign  countries,  by  a  Judge  of  another  state,  or 
the  United  States  ;  evidently  regarding  this  power  as  per- 
sonal, not  territorial.  The  legislature  never  contemplated 
confining  the  proof  or  acknowledgment  to  state  boundaries, 
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▲UlABTYy    With  the  view  to  prosecution,  for  a  crime  which  might  bo 
Fob«    1825.   committed  in  acknowledging  or  proving  a  deed. 
i«6k8on  But  the  mortgage  was  good  on  its  face.     So  was  the  ac- 

^^1^       knowledgment.     Is  it  to  be  tolerated,  that  Golden,  the  party 
who  imposed  them  upon  Walsh,  shall  now  be  permitted  to 
gainsay  them  ?    Beside,  the  registry  of  the  power  is  not  ne- 
(m)  Btrgtn  cetsary  to  the  validity  of  the  sale  as  between  the  parties,  (u?) 
CiuS'***C«».      -Must the  mortgagee,  then,  stand  by,  and  see  the  premises 
Etr.  17.  sacrificed  upon  the  bid  of  another.    Such  is  the  etkci  of 

the  doctrine  contended  for.  Cases  may  exist,  in  which  the 
bidding  cannot  be  properly  confided  to  another.  To  avoid 
this  evil,  the  legislature  have  empowered  him  to  purchase, 
to  avoid  the  effect  of  Hamilton  and  Tompkins'  reasoning  in 
(x)  id.  10,  Bergen  v.  Bennet.(x)  Had  it  not  been  for  this  statute  provi- 
sion, the  complete  loss  of  the  property  to  the  mortgagee, 
might  be  the  consequence :  and  the  argument,  that  he  can- 
not deed  to  himself,  is  conclusive  that  no  cooTeyance  is  ne- 
cessary. The  statute  would  not  sanction  a  nugatory  thing. 
It  intended  that  the  purchase  should,  in  itself,  without  deed, 
operate  as  an  extinguishment  of  the  equity  of  redemption, 
except  as  to  creditors  by  judgment  or  decree,  whose  rights 
are  expressly  saved.  The  sale  and  conveyance  are  treated 
by  the  statute  as  distinct  things.  Suppose,  after  the  sale, 
Vander  Speigel  had  filed  his  bill  to  redeem,  and  these  pro- 
ceedings had  been  pleaded  in  bar ;  would  they  not  be  con- 
sidered a  complete  bar  in  Equity  ?  The  mortgagee  already 
has  the  legal  estate  after  forfeiture.  The  statute  gives  the 
form  of  cutting  oflT  the  equitable  one  by  an  extrajudicial 
sale.  Foreclosure,  both  in  equity  and  at  law,  is  considered 
in  this  light.    In  neither  case  is  a  deed  necessary. 

If  the  foreclosure  was  complete,  what  becomes  of  the  de- 
fence of  usury  ?  It  must  have  been  pleaded  to  a  bill  for  fore- 
closure ;  and,  at  law,  it  must  be  shewn  by  bill  before  the 
sale  is  made,  provided  the  purchase  be  bona  Jide. 

Notice  to  quit  is  out  of  the  question  ;  for  the  assignment 
was  absolute  on  its  face.  No  interest  whatever  was  left  in 
Colden.  It  was,  at  most,  an  equitable  mortgage,  in  virtue  of 
the  parol  agreement  to  cancel  on  repayment.  To  this,  the 
doctrine  of  notice  to  quit  has  no  application*     In  truth,  it 
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b  aeitber  a  mortgage  at  law  or  in  equity,  but  a  mere  con-     al»,mit9 
tract  of  purchase,  and  re-purchase.     If,  however,  a  notice    ^^^J;^ 
was  necessary,  the  advertisement  in  the  newspaper  was  a      jaokMn 
sufficient  notice  within  the  rule.(y)  J^ 

There  is  no  similarity  between  the  case  of  a  promissory 
note,  created  for  the  purpose  of  discount,  and  this  mortgage.  ^  5!«im1iI«^ 
In  the  former  case,  the  note  has  no  legal  existence*  and  John.  Kep. 
cannot  be  enforced  at  law  or  in  equity,  till  it  takes  effect  by 
the  discount  itself.  Its  legal  existence  depends  on  the  dis- 
count being  a  fair  one.  Here  the  mortgage  was  complete 
and  available  at  law,  independent  of  the  discount.  But  if, 
as  contended,  the  whole  between  Golden  and  Vander  Speigel 
was  mere  ceremony  and  goes  for  nothing,  and  the  sale  be 
considered  absolute,  the  objection  is  put  down  by  another 
view.  It  was  the  same  as  selling  the  land  itself  at  an  under 
value.  This  is  not  usury.  If  the  mortgage  was  valid  in  its 
inception^  all  the  cases  agree,  that  subsequent  usury  will  not 
vitiate  it. 

SuTHBRLAND,  J.  The  plaintiff  claims  title  to  the  pre- 
mises in  question,  under  a  mortgage  given  by  John  Vander 
Speigel  to  the  defendant,  bearing  date  January  22d,  18T9, 
which  was  assigned  by  the  defendant  to  the  lessor  of  the 
plaintifi^  on  the  2d  day  of  February  in  the  same  year. 

The  mortgage  was  foreclosed  under  the  statute ;  and  the 
premises  sold  on  the  9th  day  of  August,  1821,  to  the  lessor 
of  the  plaintiff,  he  being  the  highest  bidder ;  and  this  action 
is  brought,  to  recover  the  possession  of  the  mortgaged  pre- 
mises thus  sold. 

The  plaintiff's  title  is  resisted  on  several  grounds.  1.  It  is 
contended  that  the  foreclosure  was  void ;  first,  because  it 
was  not,  and  could  not  be  consummated  by  a  deed ;  the  owner 
of  the  mortgage,  in  whose  name  the  deed  must  be  given, 
having  himself  become  the  purchaser.  Secondly,  because 
the  acknowledgment  of  the  mortgage  was  taken  out  of  the 
state,  by  a  commissioner  of  the  state,  and  the  power  to  sell, 
therefore,  was  not  properly  recorded.  2.  It  is  contended 
that  the  contract  under  which  the  assignment  to  the  lessor 
took  place  was  usurious ;  that  he  cannot,  therefore,  recov- 
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er  under  the  assignment,  if  the  foreclosure  should  be  held 
void  and  inoperative ;  and  3.  That  the  defendant  was  en- 
titled to  notice  to  quit. 

I  am  inclined  to  the  opinion,  that  the  lessor  of  the  plaintiff 
acquired  a  valid  and  legal  title  under  the  foreclosure,  al- 
though no  deed  was  executed  upon  the  sale.  The  statute 
(1  R.  L.  375  s.  10)  provides  that  no  title  to  mortgaged  pre- 
mises, derived  from  any  sale,  made  in  virtue  of  a  special 
power  for  that  purpose  contained  in  the  mortgage,  shall  be 
questioned,  impeached  or  defeated,  either  at  law  or  in  equity, 
by  reason  that  the  mortgaged  premises  were  purchased  in 
by  the  mortgagee  or  his  or  her  assignee,  or  by  his,  her  or 
their  legal  representatives,  or  for  his,  her  or  their  benefit  or 
account ;  provided  that  the  sale  was,  in  every  other  respect, 
regular,  fair  and  with  good  faith.  Here  is  an  implied  statute 
authority  to  the  mortgagee,  or  his  assignee,  to  become  a  pur- 
chaser, not  only  by  his  agent,  but  in  his  own  person.  The 
legislature  must  have  been  aware,  that  the  owner  of  the 
mortgage  is  the  person  who  makes  the  sale  ;  and  in  whose 
name  the  conveyance  to  the  purchaser  must  be  given ;  and 
when  they  authorized  the  mortgagee,  or  his  assignee,  to  be- 
come a  purchaser,  they  must  have  contemplated  a  sale  with- 
out a  deed,  as  none,  in  such  case,  can  be  given. 

The  other  provisions  of  the  act  are  adapted  to  meet  a  con- 
tingency like  this ;  and  to  guard  against  the  objection  on 
general  principles,  as  well  as  those  which  grow  out  of  the 
statute  of  frauds,  to  a  foreclosure  without  deed. 

The  7th,  8th,  and  9th  sections  of  the  act  provide  for  per- 
petuating the  evidence  of  the  regularity  of  the  sale.  The 
affidavit  of  the  printer  who  published  the  advertisement, 
and  of  the  person  who  put  it  on  the  door  of  the  court-house, 
and  also  of  the  person  who  acted  as  auctioneer  at  the  sale, 
stating  the  circumstances  of  the  sale,  after  having  been  duly 
acknowledged  and  certified,  may  be  recorded  at  full  length 
in  the  book  of  mortgages,  in  the  clerk*s  office  of  the  county 
where  the  lands  lie  ;  and  the  record  of  either  of  the  affidavit! 
is  made,  prima  facie,  evidence  of  the  facts  set  forth  in  it 

The  affidavit  of  the  auctioneer  generally,  and  I  heTiert 
universally,  has  a  copy  of  the  advertisement  of  sale  attached 
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to  it ;  and  states  that  the  sale  was  fair  and  public ;  and  made 
at  the  tinie  and  place  mentioned  in  the  advertisement ;  to 
whom  the  premises  were  struck  off,  and  for  what  sum. 

Although  the  statute  is  not  imperative,  that  these  afiida* 
vits  shall  be  recorded,  yet  the  obvious  importance  to  the 
purchaser,  of  putting  the  evidence  which  they  contain  be* 
yond  the  reach  of  casualty,  has  rendered  the  practice  of  re* 
cording  them  universal.  In  this  case,  they  were  actually  re- 
corded within  a  fortnight  after  the  sale ;  and  the  affidavit  of 
the  auctioneer,  by  reference  to  the  advertisement  attached 
to  it,  contains  a  particular  description  of  the  premises  told^ 
the  time  and  place  at  which  the  sale  took  place ;  and  states 
that  the  premises  were  struck  off  to  William  Walsh,  the  les* 
sor  of  the  plaintiff,  who  was  the  highest  bidder,  for  tSOOO* 

This  is  clearly  a  sufficient  note,  or  memorandum  in  writ, 
ing  to  take  the  case  out  of  the  statute  of  frauds ;  and  obvi. 
ously  distinguishes  it  from  that  of  Simondt  v.  CaUin^  (2 
Caine's  Rep.  61.)  The  point  there  decided  was,  that  sheriff's 
sales  upon  executions  were  within  the  statute  of  frauds; 
and  would  not  pass  an  estate  without  a  deed  or  note  in  wxi* 
tingf  signed  by  the  sheriff;  and  that  the  return  of  the  sheri^ 
in  that  case,  upon  the  execution,  was  not  a  sufficient  dead 
or  note  in  writing  within  the  act;  because  it  did  not  con* 
tain  the  requisite  certainty.  KenU  Ch.  Justice,  who  deliv*  . 
ered  the  opinion  of  the  court,  says,  "  It  does  not  appear 
what  estate  was  sold,  whether  an  estate  for  years,  for  life,  or 
in  fee,  nor  is  there  any  certainty  as  to  the  thing  sold.  It  wai 
stated  to  be  all  that  farm  or  tract  of  land  in  Pompey,  in  the 
tenure  and  occupation  of  the  defendant ;  but  there  was  na 
estimation  of  the  quantity  of  land  sold,  nor  in  wliat  part  of 
the  town  it  lays,  or  how  marked  or  bounded  *^  and  he  sayi, 
<*  in  all  cases  of  sheriff's  sales,  the  thing  sold  must  be  specifi* 
edwith  so  much  precision,  as  that,  from  the  description,  h 
can  be  reduced  to  a  certainty."  The  affidavit  of  the  aite*  : 
tioMer  dpea  contain  all  the  particulars  in  which  the  retoA 
of  the  sheriff  was  here  held  to  be  defective;  and  clearly*  faif:. 
my  judgment,  removes  the  objection  growing  oth  of  thb* 

statute  of  frauds.  * 

Vol.  IV.  a6 
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AUAHTy       If  the  statute,  then,  by  authorizing  the  mortgagee,  or  bit 
t^l^}    assignee,  to  become  the  purchaser  at  the  m'oitgag^  sale,  has^ 
^iffir*^      impliedly  dispensed  with  the  necessity  of  a  deed  (b  pass  fhd' 
^^LJ      estate,  in  such'  a  case,  since  none  can  be  given ;  and  if  there 
/  ^     is  a  sufficient  note  in  writing  to  take  the  case  out  of  the 
statute  of  frauds,  then  the  equity  of  redemption  of  the  morlga*' 
gOi'was  regularly  foreclosed ;  and  the  whole  estate  vested' 
i»the  lessor  of  the  plaintiff  by  the  tnortgage  sale.     "       '    ' 
%  "Wbether  the  acknowledgment  was  toid  6t  toU  on  ac« 

oouDt  of  its  having  been  taked  in  Vermont,  by  a  coinmfsiibnet 
dTibis  state,  it  is  iiot  ihaterial  to  decide ;  though  I  inelihe  t6' 
t|ii  Opinion  that  it  would  have  been  void,  beiweeri  difiereht ' 
pafties.    But  ii  does  not  lie  in  tiie  inouth  either  of  Cbldeii 
or  Vander  Speigel,  aftei^  having  procured  the  adknowledgie- ' 
meat  t6  be  thus  taken,  and  the  ihortgage,  with  the  power  bf 
s^lb  to  be  recorded,  to  question  the'  atithority  of  the  com- 
mitiionfcr.    They  have  affirmed  his  authority ;  f^nd  shall  bot 
b$  permftted  now  to  question  it  sis  against  'k  bona  fidt  pur* 
cUiser  under  the  power.     Bcit  the  acknowledgment    and 
registry  of  the  mortgage  are'  not  niscessary  to  its  validity,' 
aa-between  the  original  )>arijes ;  nor  would  an  lentite  omis-, ' 
sijft)  to' recbrd  the  pofwer,  kfieci'tfie  safe'  as  between  thein J' 
(Bsrry  v.  jtfiit  bit.  Co.  2  John.  Cb.  Rep.  611.    faehon  vl 
Dmboisi  4  John.  Rep.  816.)     Mr.  Justi^  Jr(0ll,;in  B^genV. 
BnMt^  (I  Cain.  Ca.  Err.  17,  19,)  says,  thb  only 'lAe  i^  re« 
cordii^'the  power  is,' for  the  benefit  bf  the-purchaser ;'  kud  it ' 
does  nok  lie  with  the' mortgagor  to  object  to  the  validity  of ' 
tbr  sale,  bjr 'reason '6f  that  cmtiksion. 

^bt  mortgage  having  t^en,  therefbre,  regularly  foreclosed, 
and  the  lessor  of  the  plaintiff  become  the  purchaser, 'neitKe'r 
tHb  qneftion  of  ciBury,  nor  thef  necessity  of  notice  can  ariser 
Tbe  lessor's  title,'  iii  derived  ^froin  the  inortgage,  ih' which" 
tbeira  is  no  pretence  of  there  having  been  tisuiy;  and  not 
under  the  assignmtot,  in  whfeb  the  usiiry  h  alleged' to'l^ve' 
takmlphlce^    i  •  ' -^^  '    ■*       '•   "      ^  ''  ''•»*'    ^^  "*' 

Tbe^  mortgagor  in  poraassioD,  has  never,  I  believe,  been 
held  .to  be  entitled  to  a  notico  to  quit  fr6m  the  pt^aiMir ' 
luuter  die  Ibreolofim  of  the  mortgage.  •  There  is  iio']^Vity; ' 
nor  any  thiog  like  the  relation  of  landlord  anci  timint»'iiib- 
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sitting  between  them ;  (8  John  Rep.  422.  2  John,  R^p.  75, 
84.  4  John.  Rep.  215.  6  John.  Rep.  272.)  but  if  there  was, 
the  case  of  Jackson  ex  dem,  Bennet  v.  Lamse%  (17  John, 
Rep.  300,)  has  settled  that  the  notice  of  sale  under  the  power 
18  equivalent  to  six  months  notice  to  quit. 

It  was  urged  on  the  argument,  that  this  was  not  an  opera* 
tive  mortgage,  as  between  Vander  Speigle  and  Golden ;  that 
it  was  made  for  the  purpose  of  enabling  Golden  to  raise  mo« 
ney^  and  falls  within  tlie  principle  established  by  this  Court 
in  Afiuin  v.  The  Commission  Company,  (15  John.  Rep.  44,) 
and  Bennett  v.  Smith  and  Phelps,  (15  John.  Rep.  355,)  and 
Powel  V.  Waters,  (17  John.  Rep.  176,)  that  if  a  bill  or  noti 
be  made  for  the  purpose  of  raising  money  upon  it ;  and  it  is 
discounted  at  a  higher  premium  than  the  legal  rate  of  inter- 
est;  and  when  none  of  the  parties  whose  names  are  on  it« 
can«  as  between  themselves,  maintain  a  suit  on  the  instra- 
ment  when  it  becomes  mature,  provided  it  had  not  been  dis- 
counted, that  then  such  discounting  would  be  usurous,  and 
the  instrument  void.     Admitting  that  this  principle  may  be 
applicable  to  specialties,  as  well  as  to  negotiable  paper,  it 
must  be  with  the  qualiKcation,  that  the  person  purchasinj^ 
knew  that  the  specialty  was  not  operative,  being  made  for 
the  purpose  of  raising  money.     The  evidence  in  this  case 
does  not  establish  the  fact  that  Walsh  knew  of  the  circum- 
stances attending  the  creation  of  the  bond  and  mortgage 
when  he  became  the  purchaser  of  it. 

His  application  to  Vandor  Speigle  to  know  if  he  had  any 
objection  to  his  purchasing  the  bond  and  mortgage;  and 
Yander  Spei'gle's  reply,  that  he  would  as  soon  pay  him  as 
Colden,  or  any  other  person,  afford  satisfactory  evidence  that 
he  at  that  time  believed  the  bond  and  ftiortgage  t6  be  fair 
a|id  valid;  and  there  is  nothing  in  the  case  to  shew  that  ^ 
learned  the  real  nature  of  the  transaction,  before  he  C04to|A6* 
ted^the  purchase,  or  until  the  winter  of  1821. 

^.This  view  of  the  case  renders  it  unnecessary  to  eonsld^ 
whether  tte  usi^dtMM  6f  the  )h6rt([a^e  to  WalHh,  w&i 
riocui  or  mV 
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Sataob,  Ch.  J.  doubted  upon  the  question  of  usury ;  but 
as  to  the  other  points  he  remarked  as  follows : 

1.  By  the  act  concerning  deeds,  (1  R.  L.  869,)  and  the 
act  authorizing  Commissioners  to  be  appointed  to  take  the 
proof  and  acknowledgment  of  deeds,  passed  March  24,  1818, 
(sess.  41,  ch.  55,)  it  seems  to  have  been  the  policy  of  the 
legislature  to  provide  officers  authorized  to  take  the  proof 
or  acknowledgment  of  deeds  in  all  places  where  they  could 
possibly  be  necessary.    But  it  does  not  necessarily  follow 
that  they  are  confined  to  their  territorial  limits.    The  Judges 
of  the  Supreme  Court  of  the  United  States  have,  of  course, 
jurisdiction  throughout  the  United  States ;  and  the  Judges  of 
the  Superior  Courts  of  the  several  states,  within  their  states. 
There  is  nothing  prohibiting  those  officers  from  acting  with- 
in the  limits  of  this  state  or  of  any  other  state.     The  trust, 
as  to  them,  seems  to  be  a  personal  one,  arising  from  that 
weight  of  character  supposed  to  be  connected  with  the  offi- 
ces they  respectively  hold.     The  Commissioners,  by  the  act 
of  1818,  have  the  same  powers  which  a  master  in  Chancery 
or  a  Judge  of  the  Common  Pleas  previously  had.     Their 
jurisdiction,  no  doubt,  extended  throughout  the  slate ;  and, 
but  for  the  case  of  Jackson  v.  Humphrey ^  (1  John.  Kep.  498,) 
I  should  have  contended  that  their  authority  was  not  limited 
by  territory.     It  was  there  decided  that  a  Judge  could  not 
take  proof  in  Canada,  because  he  could  not  administer  an 
oath  out  of  the  state,  nor  could  the  witness  be  convicted  of 
peijury.    These  objections  would  lie  equally  well  to  an  act 
by  any  other  officer  out  of  the  state.    We  certainly  could  not 
convict  a  witness  in  this  state  who  had  sworn  falsely  in  Ver- 
mont, before  the  Chief  Justice  of  that  state ;  and  if  he  should 
be  indicted  in  that  state  for  perjury  thus  committed,  might 
it  not  be  well  urged  that  he  had  not  offended  against  the  laws 
of  that  state  f     And  that  the  Chief  Justice  in  administering 
an  oath  to  him  acted  extrajudicially,  and  without  authority 
under  the  laws  of  that  state  7    There  is,  however,  one  argu- 
ment to  be  drawn  from  the  act  of  1818,  in  favor  of  confining 
tbe  officers  named  in  the  act  to  their  several  appropriate  ju- 
risdictions.    The  commissioners  first  received  their  author* 
ity  from  the  act  of  the  !^4th  of  March,  1818,  the  5th  section 
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of  which  provides  that  when  a  deed  is  proved  or  acknow- 
ledged before  a  Common  Pleas  Judge  or  Commissioner,  and 
such  deed  is  to  be  recorded  in  a  different  county  from  that  in 
which  the  Judge  or  Commissioner  resides,  no  record  shall 
be  made  of  it,  unless  accompanied  by  a  certificate  from  the 
Clerk  of  the  county  in  which  such  Judge  or  Commissioner 
resides,  stating  that  such  person  is  Judge  or  Commissioner, 
and  that  the  signature  is  genuine  ;  and  the  6th  section  pro- 
vides that  nothing  in  this  act  shall  extend  to  deeds  proved  or 
acknowledged  out  of  the  state.  Now,  whether  the  6th  sec* 
tion  is  construed  to  extend  to  the  whole  act  or  to  the  5th 
section,  it  seems  to  show  the  intention  of  the  legislature  on 
this  question.  If  it  relates  to  the  whole  act,  then  it  expressly 
denies  the  power  of  the  Commissioners  out  of  the  state.  If 
it  has  relation  only  to  the  certificate  of  the  county  Clerk  men- 
tioned  in  the  5th  section,  then,  if  the  Commissioners  possess 
the  power  contended  for,  this  would  follow,  that  when  acting, 
in  ilieir  own  counties,  their  signatures,  and  official  existence 
must  be  proved  by  the  county  Clerk ;  but  when  acting  out  of 
the  state  no  such  proof  is  required ;  that  is,  when  they  act 
out  of  the  state,  greater  credit  is  to  be  given  to  their  official 
acts  than  when  acting  within  it ;  an  absurdity  not  to  be  im- 
puted to  the  legislature. 

I  apprehend  the  legislature  never  intended  the  Commis- 
sioners should  execute  their  offices  out  of  the  state.  But 
that  point  is  not  very  material  in  this  case.  The  acknowl- 
edgement.is  necessary  in  order  to  warrant  the  record  ;  but 
the  recording  a  mortgage  or  power  of  sale  is  not  necessary 
to  their  validity  as  between  the  parties. 

8.  The  proceedings  and  sale  under  the  statute  are  a  species 
of  foreclosure  of  the  equity  of  redemption ;  and  I  confess  I 
can  see  no  necessity  for  a  deed,  unless  when  a  third  person 
purchases.  The  mortgagee  has  the  legal  estate.  It  is  true, 
for  some  purposes,  the  mortgagor  is  deemed  to  be  the  owner 
and  to  be  seized  until  after  foreclosure  ;  but  he  cannot  set  up^ 
title  in  himself  against  the  mortgagee  after  condition  broken. 
In  Bergen  v.  Bennett^  (1  Cain.  Cass*  £rr.  1,)  and  Jackeom 
▼.  Ebnrjft  (10  John.  Rep.  185,)  the  assignee  conveyed  to 
his  own  agent,  and  the  Court  consider  it  equivalent  to  a  piirr- 
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cNtiAe  bjr  the  atftignee.  The 'first  ckse  happenecl  before,  aiid 
the  Itist  lafter  the  passage  of  the  kct  authorizing  the  mort- 
jjagec,  &c.  to  purchase.  In  both  cases  the  conveyance  ^as 
deemed  valid.  If  so,  would  not  a  deed  from  the  assignee  to 
himself  be  valid  7  Such  a  deed  would  certainly  be  an  use- 
less ceremony,  if  it  be  true  that  the  mortgagee  or  assignee 
already  has  the  legal  estate. 

8.  A  notice  to  quit,  after  a  six  months'  notice  of  the  'fore- 
closure and  sale,  was  clearly  hot  necessary.  There  was 
nothing  like  the  relation  of  landlord  and  tenant  existing  be- 
tween these  parties.  The  assrgixee,  holding  the  legal  estate, 
tras  entitled  to  recover  against  any  person  holding  under, 
dr  by  title  derived  frorh  the  mortgagor,  which  was  the  case 
iX  this  defendant. 

The  objection  that  the  rhortgnge  was  not  a  valid  instru- 
ffi^nt,  upon  any  other  groiind  than  that  of  usur\%  ought  not 
to  be  listened  to  when  coming  from  the  very  man  who  had 
transferred  it  as  a  valid  mortgage  to  the  lessor  of  the  plain- 
tic  To  allow  it,  would  be  penhitting  the  defendant  to  take 
advantage  of  his  own  fhiudufent  conduct. 

Tiidgihent  fd^  the  plaiotiff. 


.  .  I  .  1  -•  •  .  •  I 
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RsTRouM  AND  Retnolds  ogainst  P.  &  8.  Clbvblahih 

impleaded  with  S.  I.  Amdrus* 

iA^^^Mf^  AasuMFSTP  for  two  run  of  Burr  mill  stones.  The  decla- 
a  limited  put-  nition  contained  the  common  counts  for  the  mill  stones,  at 
"ptftam an  *  P"^®  Stated,  and  on  a  quantum  meruit.  The  defendants 
an  liable  Ibr  severally  pleaded  nan  assumpsitt  with  other  pleas. 

arlielM      ftn* 

niihed  for  Um  •■'    **i    "    :■ 

beaafii  of  tbe  iinn,  thoaffh  the  Tendor  dooe  not  know  of  the  aivateae^  ^t.^  .^f'^^.H^Ji 
tboagh  he  eopiMitf  hio^^deiliak  #lt&;  and  ^ve  eiadli  t6  an*  indiTiidiltf  |MdrUier  by  ^ireltilf 

Um  alone  in  hie  jwoka.  ,  ,■•...         .    ..     r  .-    .     i   ,      ■;•..*         .....    i:    .y-l 

And  eo  it  fttfjiit,  tjhoiigh  the  amemei^t  be  rejipoed  to  writia|^botwi^  the  Tesdor  and 
the  indiridiial  paR»ar.  add  iNpiud  by  the  latter  with  bU  own  name  only. 

«ipM,  tbe  fgSS^mgi&im^  aad  the  obn^aei  thereby  mociIm,  the  Ten^ nay,  in' 
acA  ibr  the  prioe,4idaia  iif  |«MM  l4MlillMKiibMM^^ 


(^  TffE  SXJ^T^:  0¥.  KfS^YOM^^  S^ 

The  cause  was,  tried  before  Savage,  Cb.,  J.  at  tbe  Aibaoy.    albant, 
qrcuit;  Xjpril.  1828.  !t!^' 

l*he  plaintiffs  proved  by  Joseph  Spe;)cer»  that  in  JanuaryA,     Rejooltf, 
16^,  and  before  and  after,  the  defendants  were  repute^;   ^^J[;^^ 
partners  in  a  mill  at  Rochester ;  and  tha.t.S.  Cleaveland  had 
the  direction  and  mapa^ement  of  it.    They  a][$o  gjave.  ia  eyi- 
dence  a  letter  froni  S.  Cleaveland  to  Jno.  Towj9sejid«  Albany* 
dated  at  Rochester,  June.  14th,  1819,^rej(iuestinjg^  hiiQ  to  sj^jl, 
ob  credit,  castings  for  a  flour  mill,  to  be  built  at  Rochest^ji^^ 
ana,  statii^  that  Mr.  Patterson  had  recommended  to  get  the^ 
castings  of  him :  another  letter  from  S.  Cleveland  dated  af . 
Rochester,  July  20th,  1810,  tp  Towpsepd,  acknowledging, 
that  he  fiad  been  apprised  of  his  prices  and  credit ;  acceding, 
to  them,  and  enclosing  a  bill  apd  directions  r^lat^ve  to  the. 
castings,  and,  stating  that  the.geptlerp^D  concerned  with, him. 
war^  S.  r.  Andcus.aQd  P.  Cleveland^ 

liie ,  plaintiffs  tlien  ca^ed  Erastijis  Cornjng,.  w^O-  testified., 
that  ho  was  acquainted  with. the ; defendant  P.  Cleveland,; 
that  all  the  defendants  were  reputed  io  be  partners  ,ai^d  joint 
owners.in  a  mill  at  Rochester,  in  1820 ;  that  Jn  January  pf 
that  year,  P.  Cleveland  bought  of  the  house  iif .  AJbany ,  to  ^ 
which  the  witness  belonged,  op  credit,  bolting  cloths  for  tb^ . 
mill  at  Rochester,  which  were  charged  to  the  iirm ;  that  |a 
ami  was  brought  against  all  the  defendants  .for  the  an^ount  of . 
the  boitjng  cloths,  and  a  Judgment  recovered  against  theoif 
wljich  was  cpllected  ^  and  that  when  he  bought  thp.boltipg 
clothst  he  tol(I  the  witness^  that  he  wanted  to  purchase  two. 
run  of  Burr  mill  stones  for  the  same  mill.     The  witness  told 

■ 

bifflt  that  the  plaintiffs  were  in  the  habit  of  furnishing  mill 
stone's,  on  tl;e ,  re^onfimepdation  of  the  witness ;  apd  if  he .. 
wisiie^,  the  witness  wpuld  sepd  for  the  plaintiffs.    The  witr 
ness^was,  in  the  habit  of  apUog  ^s  the3gqnt.of  the.plajnti^ 
in  the  sal^  of  their  mill  stones.    P.,Cleyela(|d  stated  .th^t . 
tbe..iDj)I  stones  wc^re  for  the  ^compa^y  at  Rocbesterp  and  g{i.y;e . 
tbe^wi^bess  the  names  of  the. three  defendaots  a9  constiuitii^ 
the  ^cc^pap^ ;  and  riGicrre4  the .  witness  to  Mf».  Yorli*  for  : 
thtur.  sta[n<|ii^  find  resppnsihility ;  tha!^  OM.o^  thei  plaintiSsy 
on  being  MnC for,,  called  af  tho  .wJitpeM*.  sttii^^  whece.,?. 
Cievetaod  stated/ in   the   presence  of  the   witness,   the 
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sise  and  quality  of  the  stones  he  wished  to  purchase,  and 
inquired   the    price;    and    the    plaintiff   agreed    to    make 
them  for  8600.     P.  Cleveland  also  stated  to  the  plaintiff, 
that  the  stones  were  for  the  mill  at  Rochester;    that  the 
plaintiffs,  in  this  instance,  relied  altogether  upon  the  witness 
in  giving  the  credit,  which  would  not  have  been  given  to 
P.  Cleveland    individually.      P.   Cleveland   requested    the 
plaintiff  to  go  with  him  to  his  lodgings,  and  reduce  the  agree- 
ment to  writing,  to  which  the  plaintiff  agreed.     The  memo- 
randum of  the  agreement  was  afterwards  delivered  to  the 
witness  by  Mr,  York,  through  whom  it  was  sent  by  P.  Cleve- 
land, to  enable  the  witness  to  obtain  the  stones   and  for- 
ward them  ;  which  he  did,  to  the  company  in  Rochester,  in 
July,  1820.     P.  Cleveland  told  the  witness  that  the  stones 
were  received  there  ;  and  that  the  company  would  soon  pay 
for  them.     The  agreement  was  \eh  by  Mr.  York  with  the 
witness ;   but  he  does  not  know  what  has  become  of  it.     It 
had  been  called  for  by  P.  Cleveland,  or  some  person  for  him, 
but  could  not  be  found.     It  was  an  agreement  with  P.  Cleve- 
land ;  and  contained  a  warranty  of  the  quality  of  the  stones. 
There  was  no  signature  to  it,  beside  that  of  P.  Cleveland. 
It  was  not  signed  by  the  plaintiffs  or  either  of  them. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiffs  ought  to  have  declared  on  the 
special  agreement ;  and  also  that  as  the  agreement  was 
made  with  P.  Cleveland  individually,  the  action  could  not 
be  sustained  against  all  the  defendants.  This  motion  was 
overruled. 

The  defendants  then  called  H.  6.  Wheaton,  who  testified 
that  he  went  to  the  plaintiffs  with  the  defendant  S.  Cleveland ; 
and  that  one  of  the  plaintiffs  stated  that  there  was  an  agree- 
ment in  writing  concerning  the  mill  stones ;  that  by  the 
agreement,  the  plaintiffs  undertook  to  provide  the  stones,  and 
to  warrant  them ;  and  P.  Cleveland  undertook  to  pay  for 
them ;  that  one  of  the  plaintiffs  showed  his  book  in  which 
there  was  a  charge  of  the  mill  stones  to  Mr.  Cleveland  of 
Qgdensbnrgh.  This  book  was  produced,  on  notice  for  that 
purpose ;    and  contained  a  charge  of  the  mill  stones  thus : 
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'^  1620,  January  21,  sold  to  Mr.  Cleveland,  or  Ogdensburgh, 
two  run  of  5  feet  stones,  at  330  the  pair 660." 

Coming  was  then  again  called ;  and  testified  that  P.  Cleve- 
land lived  at  Ogdensburgh ;  and  S.  Cleveland  at  Rochester ; 
that  one  of  the  plaintiffs  agreed  to  warrant  the  stones.  The 
witness  supposed  that  this  plaintiff  depended  on  the  witness 
for  the  responsibility  of  the  purchasers  of  the  stones ;  but 
the  witness  did  not  make  the  bargain.  That  was  made  by 
one  of  the  plaintiffs  and  P.  Cleveland.  The  witness  would 
not  have  recommended  the  plaintiffs  to  trust  P.  Cleveland 
alone;  who,  at  the  time  he  purchased  the  bolting  cloths, 
said  that  the  stones  were  for  the  mill  at  Rochester ;  that,  the 
witness  did  not  know  that  the  plaintiffs  had  knowledge  of  any 
person  concerned  besides  P.  Cleveland.  Nothing  was  men- 
tioned when  the  plaintiff  was  present,  and  when  he  con- 
versed with  the  plaintiff  in  the  store  of  the  witness,  about 
any  other  persons  concerned  in  the  mill. 

The  plaintiff  then  called  D.  Sibley,  who  testified,  that 
he  was  acquainted  with  S.  Cleveland,  and  the  defendant, 
Andrus ;  and  had  heard  S.  Cleveland  say,  that  the  defend- 
ants were  jointly  responsible  for  all  the  machinery  in  the 
mill ;  that  P.  Cleveland  had  lately  removed  to  Rochester. 

The  Judge  charged  the  jury  that  Coming  had  acted  as  a 
sort  of  agent  for  both  parties ;  that  they  should  inquire 
whether  the  stones  were  delivered  in  consequence  of  the 
written  agreement ;  that  if  they  were  delivered  to  the  firm 
the  plaintifis  were  entitled  to  recover. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  price  of 
the  stones,  and  the  interest. 
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H.  Bleeckerj  for  the  defendants  now  moved  for  a  new 
trial.  He  said  the  contract  was  with  P.  Cleveland  individu- 
ally, and  the  suit  should,  therefore,  have  been  against  him  («)  JlfmAan 
alone.(a)  It  was  a  special  agreement  in  writing  with  war- j^i,^^  5ep. 
rantry ;  and  the  suit  should  have  been  brought  upon  the  109,  lia.  Xm. 
agreement  which  was  not  reached  by  the  common  counts,  j^fvt.  *  r. 
Had  this  been  a  covenant,  clearly  the  partners  could  not  be  E^f^'^r^ 
f oed ;  and  is  not  the  remedy  equally  controlled  by  a  special  pi.    81,   ^ 


agreement  ?    Arc  not  the  plaintiffs  holdcn  to  proceed  «g«™t  ^JyTs^'ww 
Vol.  IV.  37  lUp*«». 


380  CASES  m  THE  SUPREME  COURT 

ALBAMT,  the  actual  contracting  party,  whether  they  knew  of  the  firm 
F«b.  1825.  ^j.  jjQ^  f  rpjj^  agreement  being  special,  differs  the  case  from 
Reynolds  one  of  dormant  partners.  There  the  recovery  is  upon  the 
ci  \  d  ^^P''^^  contract  l{b)  Here  is  no  room  for  implication.  All 
the  stipulations  between  the  parties  are  express,  (c)  Tbe 
$}}Jff^i'^°  remedy  on  the  warranty,  for  instance,  would  be  confined  to 


¥LisSf,    ^^«dy  o«  ^^^  warranty, 
Amer.ed.i60.  F.  Cleveland  alone,  for  he 


he  alone  was  the  vendee,  and  respon* 
£ero  eited!'^'  sible  for  the  price.     The  plaintiffs  should  have  declared  on 

(e)Et)an9Y.  the  special  agreement,  averring  that  the  warranty  had  been 
Eap.  Rep.  91-  fulfilled  on  their  part,  as  a  condition  precedent.  No  reco- 
%ik-  ^^-d'  ^^^  could  be  had,  unless  the  stones  were  as  warranted.  It 
133.  '  New-  makes  no  difibrence  whether  tbe  plaintiffs  knew  of  tbe  part- 
14^e1im1^3S!  o^rship  or  not  P.  Cleveland  could  not  plead  a  recovery 
Mead  r.  Tonu  in  this  suit  in  bar  to  a  future  action  against  him  alone. 
H0pri48.  JZtp!  '^^  partners  never  supposing  themselves  liable  as  such,  the 
h^  ^'if*^^'  ^**'  presumption  is,  that,  as  between  them  and  P.  deve- 
iiote(a)  Jamet  land,  they  have  closed  the  concern,  accounting  to  him  for 
%  ku^^  16  ^^^^  purchase  as  an  individual  one :  and  they  ought  not  to 
John.  '  Rep.  suffer  through  the  false  appearance  held  out  by  the  plain- 
^^fd)  Robert'  ^^^^  '^^  plaintiffs  could  not  resort  to  the  general  counts.(rf) 
ton  T.  Lynch,  That  these  were  inapplicable,  he  cited  Raymond  v.  Ber" 
451.456.       '  nardi{e)  Fenton  v.  Halloway^{f)  Linningdaie  v.  LtvingS" 

(e)  13  John.  t(m,(^)  Jennings  v.  Camp,(h)  and  Clark  v.  Smitk.(i) 
(7)'lStarkie,      "^hc  Judge  erred  in  charging  that  Corning  was  the  agent 

f\  10  J  h     ^^  ^^^^  parties.(j) 
ReD.36.  The  verdict  is  against  the  weight  of  evidence;  and  the 

^^h)  13  id.  §4,  Judge  should  have  directed  the  jury  to  find  a  verdict  fcr  the 

(t)    14   id.  defendants. 

336. 

OalSey^^  13  ^'  Eskck^  contra.  The  partnership  of  the  defendants 
John.  Rep.  was  fully  established  by  the  letters  and  confessions.  Then 
j^abini  19  id,  ^^^  ^^^^  ^^  ^*  Cleveland  are  binding  on  all.  It  was  not  his 
154.  intention  that  credit  should  be  given  to  htm  alone.     If  it 

was,  why  did  he  disclose  the  names  of  bis  co-partners  T  Tbe 

contract  being  signed  by  him  alone,  can  make  no  difference. 

If  it  was  a  contract  for  tlie  benefit  of  the  firm,  all  are  bound ; 

and  those  not  named  may  be  sued  as  dormant  partners. 

Ik}  Stt9iUe  Admit  that  the  plaintiffs  knew  of  the  firm.    The  also  knew 

T.   iuhertmm^  that  the  stones  were  for  tbe  benefit  of  the  mill ;  and  that  all 

4^.  R.  T9^  the  partners  would  be  liable.(*)    The  delivery  being  to  all 
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ib»  deftndants,  gives  character  to  the  transaction ;(/)  and    albamYi 
even  the  promissory  note  of  P.  Cleveland  would  not  have     ^^^'  ^ 
discharged  the  firm,(m)  unless  the  plaintiffs  had  declared  ex*      BByoMt 
piessly  that  they  had  intended  to  look  to  him  alone.    If  this     pimiMii 
had  been  so,  we  admit,  they  having  at  the  same  time  a  knovr- 
le4go  of  the  £rm,  this  written  agreement  might  have  operated  ^^^  J^'con 
J^gainst  him  only.     The  form  of  entry  in  the  book,  is  by  no  tr.  277.  Wat. 
aeaos  conclusive  as  to  whom  the  credit  was  given.    It  is  ^'  j^^]^ 
certainly  not  so  strong  as  the  case  of  taking  an  individoil     (*»)  Sek^r^ 

promissory  note.  z,oiiiet.7John. 

The  contract  being  executed  by  a  delivery,  the  general  ^p*       ^li. 

.  .  .       m,  '^    1  1  •     Watcon't  Law 

counts  are  proper,  (n)  The  cases  cited  againal  us  upon  this  of  Part.  130. 
point,  are  where  the  contract  was  still  open  and  executory  J  SS'S^^ 
when  the  action  was  brought.  ed. 

As  to  the  questions  raised  upon  the  evidence,  it  is  a  suffi-  ^^l^^'^^ 
cient  answer  that  the  jury  have  passed  upon  it.  They  have  caaea  there  cU 
decided  that  the  defendants  were  partners  :  and  that  credit  p^  139  p  ' 
was  given  to  them  as  such.  I:     Baeomb, 

^  Doagl.      651. 

KelUvT,  Fo§'> 

Bkeckerf  in  reply,  said  that,  although  Andrus  was  not  ar-  fer,2Bio.Rep. 
rested,  yet  the  existence  of  the  firm  must  be  as  clearly  es-  WtBthrook^  \ 
tablished  as  if  he  had  been  regularly  brought  into  Court.  ^^,  P^j* 
The  claim  is  treated  by  the  plaintiffs  as  joint,  against  all  117.  1  panl! 
three ;  and  unless  it  is  made  out  in  that  shape,  the  verdict  ^*  ^^^^t* 
ahould  be  for  the  defendants.  Now  the  letters  or  declara-  John*,  ^s^. 
tions  of  the  Clevelands  cannot  be  received  to  implicate  An-  ]^  '^^*'l£ 
druiy  from  whom  we  bear  nothing  about  his  being  a  partner.  MyeiMi,  lO  id. 

So.    Porter  t. 

WooDWOBTH,  J.  (after  briefly  stating  the  facts.)  It  is  en'a  Rep.  359i 
contended  by  the  defendants,  that  the  contract  was  made 
with  P,  Cleveland  individually,  and  that  the  suit  ought  to  have 
been  against  him  alone.  He  was  the  ostensible  person  who 
made  the  contract.  It  is  also  evident  that  Reynolds  did  not 
know  there  were  other  persons  connected  with  him,  as  part- 
ners in  the  milk  I  presume  Reynolds  was  satisfied  as  to  his 
responsibility,  without  making  any  particular  inquiry.  Cor- 
ning says,  in  this  instance,  they  relied  altogether  on  him  in 
giving  the  credit ;  that  the  credit  would  not  have  been  given 
to  P.  Cleveland  individually,  but  no  communication  was  made 
to  the  plaintiffs  respecting  the  partners.     That  the  defend- 
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AUiAUT,    ants  were  jointly  concerned  at  the  time,  and  that  the  stones 
FUi.   1885.   ^gjpQ  received  is  not  questioned.    From  this  statement,  it 


Stjnolds  appears  to  me  that  all  the  defendants  are  liable.  A  partner* 
catwja*,^  ''^P  '^  ^  i^^^^  undertaking  to  share  in  the  profit  and  loss. 
The  defendants  stood  in  that  relation  to  each  other,  not  as 
general  partners,  but  as  jointly  concerned  in  erecting  a  mill 
and  procuring  machinery ;  they  were  partners  to  this  ex- 
tent (I  £sp.  Rep.  20)  and  became  jointly  responsible  for  ar- 
ticles purchased  by  one  of  the  partners,  and  applied  to  the 
benefit  of  the  concern.  This  law  is  well  settled,  that  if  one 
partner  order  goods  himself,  without  disclosing  the  names  of 
the  other  partners,  and  the  goods  be  afterwards  delivered 
to  them  all,  they  are  all  liable  ;  because  the  delivery  and  the 
sale  are  considered  as  forming  one  entire  contract.  In  such 
case,  the  one  partner,  who  buys  the  goods,  does  not  contract 
for  himself,  but  on  account  of  the  partnership.  This  doc- 
trine is  fully  recognized  in  the  books.  (Satnik  v.  Robertson^ 
4  D.  &  E.  728.  Schermerhom  v.  Loines,  7  John.  811.  Muldon 
V.  Whitlock,  1  Cowen,  290.)  It  cannot  be  pretended  that 
the  plaintiffs  have  done  any  act  to  discharge  the  partners. 
Admitting  that  a  special  contract  had  been  signed  by  the 
plaintiffs  and  P.  Cleveland,  it  would  net  have  that  effect,  un- 
less it  appeared  that  the  plaintiffs  had  taken  him  exclusively 
for  their  debtor,  knowing  that  there  were  other  partners. 

It  is  also  urged  that  the  action  ought  to  have  been  com- 
menced on  the  special  agreement  in  writing. 

I  have  not  discovered  any  evidence  that  there  was  a  writ- 
ten contract  signed  by  the  plaintiffs.  The  writing  delivered 
to  Corning  had  not  their  signature ;  it  is  from  that  fact  to  be 
inferred,  that  Cleveland  merely  noted  down  by  way  of  mem- 
orandum, that  Reynolds  was  to  deliver  the  stones  and  war- 
rant them.  When  Reynolds  afterwards  admitted  that  there 
was  an  agreement  in  writing,  the  presumption  is,  he  had  re- 
ference to  the  paper  delivered  to  Corning,  for  there  is  no 
legal  evidence  of  the  contents  of  any  other.  If  Reynolds  had 
in  bis  possession  a  written  contract,  he  was  not  called  on  to 
produce  it.  Without  that,  the  defendants  cannot  give  pa- 
role evidence  of  the  contents- 
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But  if  it  be  admitted  that  there  was  a  written  contract 
eorresponding  with  the  statement  of  Reynolds,  it  is  not  a  va- 
tid  objection  to  the  recovery.  Where  the  evidence  is  suffi- 
cient to  support  the  general  count,  supposing  the  plaintiff  had 
not  declared  on  the  special  agreement,  he  is  entitled  to  re- 
cover without  any  attempt  to  support  the  agreement  (7 
John.  36.  10  John.  132.  4  B.  &  P.  851.  5  Mass.  391.) 
There  is  no  special  agreement  laid.  Does  the  evidence  sup- 
port the  general  count  ?  The  plaintiffs  agreed  to  deliver  the 
stones  for  a  certain  price ;  after  delivery  the  defendants  be- 
came liable  in  indd>itattis  assumpsit 

The  plaintiffs  might  declare  by  a  general  count,  in  the 
same  manner  as  if  there  had  been  a  delivery  in  the  first  in- 
stance, and  not  an  agreement  to  deliver.  That  part  of  the 
agreement  relating  to  a  warranty,  is  a  distinct  subject.  It 
may  or  may  not  entitle  the  defendants  to  an  action  to  reco- 
Ter  damages.  It  is  not  however  so  connected  with  the  sale 
of  the  mill  stones,  that  the  plaintiffs  right  to  recover  for  the 
goods  sold,  is  in  the  least  obstructed  by  the  fact  of  a  warran- 
ty. The  evidence,  therefore,  is  clearly  sufficient  to  support 
the  general  count;  for  the  contract  was  executed  on  the 
part  of  the  plaintiffs.  There  was  nothing  more  for  them  to 
perform.  When  the  contract  is  executed  on  the  part  of  the 
plaintiff,  he  may  declare  generally.  The  law  raises  a  duty 
ibr  which  assumpsit  will  lie.  (4  Binney,  4.  1  Cowen,  378. 
1  Chitty,  838.     1  B.  &  P.  397.) 

I  am  of  opinion  that  the  motion  for  a  new  trial  be  denied. 


ALBAmr, 
M1.I88S. 


SayiMkhi 


SvTBMBJsAKDf  J.  The  partnership  of  the  defendants,  at 
the  time  when  the  contract  for  the  mill  stones  was  made 
by  P.  Cleveland ;  and  also  when  they  were  delivered,  is 
soflbiently  established  by  the  evidence  ;  so  that  they  were, 
in  fact,  purchased  for  the  use  of  the  firm,  though  the  exis- 
tence of  the  firm  does  not  appear  to  have  been  known  to 
the  plaintiffs ;  and  they  were,  therefore,  charged  to  P. 
Cleveland  only.  Independent  of  the  written,  special  agree- 
ment, and  striking  that  out  of  the  case,  I  think  it  is  clear  that 
the  defendants  are  liable.  The  contract  was  for  the  benefit 
of  the  firm ;  and  within  the  scope  of  the  partnership.    The 
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paitMnhip  waa  in  a  mill,  and  the  contract  for  mill  stoDes, 
an  article  of  indispensible  necessity  in  the  prosecution  of  the 
basinets.    It  was  a  contract,  therefore,  which  each  partner 
had  authority  to  make  for  the  whole.     It  is  then,  in  princi- 
ple, a  case  of  dormant  partners,  in  which  a  contract  within 
the  scope  of  the  partnership,  made  by  the  ostensible  partner 
m  bis  own  name,  is  sooght  to  be  enforced  against  the  firm. 
There  can  be  no  doubt  of  the  liability  of  the  firm  in  such  a 
coe.    Though  the  goods  be  furnished  on  the  credit  of  the 
ostensible  partner  only,  the  law  implies  a  promise  to  pay  for 
them,  on  the  part  of  all  those  who  are  entitled  to  share  in  the 
profits.      (SamOe  v.  Roberison,  4  T.  R.  720,  726,  728,  per 
Aikurit  and  BuUer,  Js.     Hoare  and  others  v.  Datoes  and  cm- 
other,  Doug.  371.     Watson,  L.  P.  46,  168, 1690     In  Scher- 
merham  v.  LoineSy  (7  John.  Rep.  811)  it  was  held  that  where 
a  person  supplied  stores  to  a  ship,  ef  which  there  were  se- 
veral owners,  on  the  order  of  one  of  them,  who  acted  as  ship's 
husband,  and  took  his  note  in  payment,  and  gave  a  receipt 
in  fiill,  it  was  no  discharge  of  the  other  owners,  especially 
as  it  did  not  appear  that  the  plaintiff's  knew,  at  the  time, 
that  there  were  other  owners ;  and  the  note  not  having  been 
paid,  a  recovery  was  had  against  all  the  partners  upon  the 
onginal  cause  of  action.    The  same  principle  was  establish- 
ed in  Muldon  and  Montgomery  v.  Whitlock,  (1  Cowen,  200.) 
But  it  is  said  the  action  should  have  been  upon  the  written 
memorandum  of  the  agreement,  made  at  the  time  of  the  sale. 
What  that  memorandum  was,  is  very  imperfectly  disclosed 
by  the  evidence.    Coming  however,  who  is  the  only  witness 
that  ever  saw  it,  swears  expressly  that  it  was  not  signed  by 
Reynolds ;  and  that  it  was  left  in  the  possession  of  P.  Cleve- 
land ;  and  contained  a  warranty  of  the  quality  of  the  stones 
on  the  part  of  the  Reynolds ;  that  it  was  sent  to  the  witness 
by  P.  Cleveland,  to  enable  him  to  obtain  the  atoneSf  and  for- 
ward them  to  the  defendants.     This  evidence  leaves  it  ex- 
tremely questionable  whether  the  memorandum  cootaiaed 
any  agreement  whatever  on  the  part  of  P.  Cleveland,  to  pay 
for  the  stones.    It  was  left  in  his  possession,  not  to  be  signed 
by  Reynolds,  ahhough  it  is  said  to  contain  a  warranty  on  his 
part.    It  does  not  appear  to  have  specified  either  the  price. 
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or  the  terms  of  payment.  It  was  probably  no  more  than  a 
memorandum  on  the  part  of  Cleveland,  himself,  of  the  quality 
and  description  of  the  stones ;  and  that  the  plaintiff  had 
agreed  to  warrant  them.  The  parties  agreed  upon  the  de- 
scription and  price  of  the  stones  in  the  presence  of  Corniqg, 
vibotk  Cleveland  proposed  that  they  should  go  and  reduce  it 
to  writing;  upon  which  they  left  the  store  of  Coming i 
and  the  only  evidence  that  they  did  reduce  it  to  writiog^ 
isi  that  P.  Cleveland,  some  time  afterwards,  sent  the  mem<K 
randum  ia  question  to  the  witness.  It  does  not  appear 
to  be  in  the  hand  writing  of  Reynolds  ;  and  it  is  expfessly 
shewn  that  it  was  not  signed  by  him.  There  is  not  a  pajr*- 
tide  of  evidence  that  be  ever  saw,  heard  of,  or  assented  to 
it.  I  do  not  think,  that  upon  this  evidence  a  jury  wouU  be 
warranted  in  saying  that  there  was  any  written  coatrtel 
between  the  parties.  This  view  of  the  subject  disposes  of 
the  objection. 

But  admitting  a  special  agreement  to  have  been  shewn : 
every  thing  which,  so  far  as  appears,  it  imposed  upon  the 
plaintiffs  to  do,  has  been  done  by  thern.  The  stones  were 
delivered  to  the  plaintiffs ;  and  nothing  remains  to  be  done 
except  the  payment  of  the  consideration  money,  on  the 
part  of  the  defendants.  In  such  cases,  the  general  count  of 
iiuhUtatuB  aantmpsit  is  sufficient,  without  noticing  the  spe* 
cial  agreement.  This  subject  was  maturely  considered  by 
the  Court ;  and  all  the  cases  looked  at  in  Porter  y.  TaleoUf 
(1  Cowen,  350.) 

But  it  ia  said  that  the  special  contract  contained  a  warran* 
ty  on  the  part  of  the  plaintiffs ;  and  if  they  had  declared 
specially,  they  must  have  averred  and  shewn  performance 
on  tiieir  part  If  it  had  been  averred,  I  apprehend  the  de- 
livery of  the  stones  to  the  defendant,  and  their  acceptance 
of  ibem,  without  complaint,  would  be,  prima  facie^  evidence 
of  a  compliance  with  the  contract  in  that  respect.  That  is 
shown  in  this  case*  If  they  were  not  made  according  to 
contract,  the  defendants  were  at  liberty  to  shew  it. 


ALBAKV, 
F«b.l83S. 


RByooUb 

T. 


SjkVAOB,  Ch.  J.  concurred  in  the  result  of  these  opinioQi. 

New  trial  denied. 
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Feb.  1835. 


Sbunaway  ShUMWAY  AND  OTHBRi,  Ogaifist  StELLMAN. 

StUiman. 

Dbbt  on  judgment,  in  favour  of  the  plaintiffs  against  the 
^ijJ"*^*JJJJ  defendant,  recovered  in  the  Circuit  Court  of  Common  Pleas 
judgment  of  a  at  Worcester,  in  the  Commonwealth  of  Massachusetts,  June 
SSf  ^'de.  10th,  1820.  The  defendant  pleaded,  that  at  the  time  of  the 
ftnduit  may  commencement  of  the  suit  in  which  the  recovery  of  the 
that  the  court  judgment  was  obtained,  and  at  the  time  when  the  judgment 
hu  no  iuny-  ^^g  rendered,  and  during  all  the  time  between  the  time  of 
person,  or  the  the  Commencement  of  the  suit,  and  recovery  of  the  judg- 
of^K'wS^**'  ment,  and  ever  since,  he  was,  has  been,  and  still  is  an  inha- 
Bnt  where  bltant  of,  and  resident  in  the  city  of  Schenectady,  county  of 
^t^l^^  Schenectady,  and  state  of  New  York, 
tion  on  each  a      General  demurrer  and  joinder. 

jodgment, 

S  the  time  of  B»  F.  BtUkrf  in  support  of  the  demurrer,  said  that  nul  tiel 
*^  ^IJf  ^^^^^  w*s  the  only  appropriate  plea.(a)  But  admitting  the 
the  eoit,  and  principle  of  the  plea  to  be  good,  it  is  insufficient,  in  not 
wi..»th.judK.  answering  all  that  it  assumes  to  answer.    It  does  not  show 

ment  wu  ren.  <^ 

dered,  and  that  the  defendant  was  not  actually  arrested.  It  should  have 
bitmed^to  ^J®'*!^^  actual  arrest,  personal  notice  and  voluntary  appear- 
time,  he  was,  ance.  Either  of  these  might  well  be,  though  the  defendant, 
had  ^biwn?"i^  ^^  alleged  in  the  plea,  was  all  along  an  inhabitant  of,  and 
inhabitant  Of,  resident  in  the  city  of  Schenectady.  The  record  is,  prima 
the  citj  offo^9  evidence  of  jurisdiction  in  the  Court  of  Massachusetts, 
Scheneetady,   ^jjj  ^\\  |},g  f^cts  questioning  this  should  be  fully  stated. 

SchenectadhTf 

and  eute  of  A.  C.  Paiges  contra,  conceded,  that  upon  the  authorities 
MdbadTn ffe!  ^^^®^»  ^®  merits  of  the  judgment  of  a  sister  state  were  not 
neraT  demur,  inquirable  into ;  that  in  this  sense,  nul  tiel  record  is  the  only 
not* being '^in!  proper  plea ;  but  he  said  it  is  also  well  settled  that  the  ju- 
««n«^*        risdiction  of  its  courts  may  be  questioned,  either  as  to  the 

peared,  in  per!  ^^d^  ▼•  Fitek^  15  John.  Rep.  131,  140. 
eon,  or  other- 
wise, and  defbnded  the  eoit. 

The  leoord  of  a  judgment  in  a  neighboring  etate  ia  frimm  fmeii  eridenoe,  that  tha  ooort 
bj  which  it  wu  rendered,  had  ioriidiotion ;  and,  to  do  away  the  effect  of  the  record,  the 
eootrary  ihoald  be  clearly  and  folly  shown. 

l%e  only  plea  of  the  g^eneral  iieae,  applicable  to  a  declaration,  upon  the  judgment  of  a 
neighboring  state,  is  nul  tUl  fCfd, 
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person  or  subject  matter.(fr)     Id  order  to  make  such  a  judg-    ALBANTy 
ment  the  foundation  of  an  action,  the  defendant  must,  at  the    ^^  ^®**^ 
commencement  of  the  suit,  have  been  within  the  jurisdic-     Shumway 
tion  of  the  Court ;  and,  while  there,  must  have  been  person-  J^* 

ally  served  with  process.     His  continued  residence  in  Sche- 
nectady, as  averred  by  the  plea,  is  inconsistent  with  his  ha-  ^  ^'iv^T^ 
YiDg  been  within  the  jurisdiction  of  the  Massachusetts  Court,  John.      Be] 
at  any  time,  for  the  purposes  of  the  judgment.     Bartlet  v.  PaioUiut 
Knightf(c)  is  in  point  for  this  plea.     It  is  drawn  in  the  very  Btrd'tE. 


tOTM  13       1^ 

words  of  the  one  in  that  case.  307.*  BiutUvl 

Briggt,         i 

rWooDWOHTH  and  Sutderland,  Js.    enquired   whether  ?i"**^  %E' 

^L  .      I        1        1  J  111  .  .      .        462, 469.  ITtf- 

tbe  averment  m  the  plea  did  not  still  leave  it  open  to  be  im-  bum  r.  Wood* 
plied,  that  the  defendant  might  have  been  in  Massachusetts,  S^^** 37^^41' 
and  duly  served  with  process  there  7  Robinoon     t. 

The  legal  inference  is,  that  he  was  not  in  Massachusetts^  ^^^^  3  j^^ 
when  ihe  suit  was  commenced.  If  not  there,  the  proceeding  R«P-  86.  Fomr 
must  have  been  in  rem;  and  m  such  case,  even  a  subsequent  id.  197.  Bmil 
voluntary  appearance  will  not  confer  jurisdiction.(rf)  If  the  ¥^i7'  ^»v*^t 
defendant  was  arrested,  or  appeared  by  attorney,  or  any  other  4O8. 
way  by  his  own  act,  this  should  have  been  replied  by  the  ^''^aqi^mS' 
plaintiff.  In  Kilburn  v.  Woodworth{e)  the  proof  was  no  more  (i)  Bu^u  t! 
than  what  we  have  avered ;  yet  this  Court  held  it  sufficient  jj^f'  ^^ 
to  negative  the  jurisdiction  of  the  foreign  Court.  462,        468, 

But  the  declaration  is  defective  in  substance.  It  should  BivS»i"^xeai- 
have  averred  that  the  defendant  was  within  the  jurisdiction  ^'*  ^3  John, 
of  the  Court  at  the  commencement  of  the  suit ;  and  that,  (e)  5  john! 
while  there,  he  was  served  with  process. (/)  ^m^K'tl^ 

At  any  rate,  if  the  plea  is  defective,  the  Court  will  allow  Kibbe,  Kirby* 
us  to  amend ;  and  this  without  payment  of  costs.  ^^^• 

He  also  cited  Bulrick  v.  Allen,{g)  (g)  8  Mim. 

Rep.  973. 

BiUfer,  in  reply,  said,  that  an  averment  of  actual  residence 
in  Schenectady  would  not  have  been  enough ;  for,  notwith- 
standing this,  the  defendant  might  have  appeared  by  appoint- 
ing an  attorney.  This  plea,  however,  is  still  weaker.  Act- 
ual residence  is  not  pretended.  He  might  have  been  a  resi- 
dent in  this  state ;  and  yet  have  been  personally  in  Massa- 
chusetts defending  the  suit  through  all  its  stages.     The  word 

Vol.  IV.  88 
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AUAirr,  ruideni  doeBWt  imply  BciUBl  inhabitancy.   ItimybeaimfV 

^;^J^-  right  of  Bettlement    In9taiice»  of  this  occur  under  our  poor 

Ukamwf  law»,(  1  R.  L.  379.)     The  word  resident  is  8ynonymou9  with 

•ti«Ln.  inhalntant.(h) 

^  JSj^STao  Curia,  per  Sitthbrland,  J.  The  questions  which  arise 
J^*a-  jUp.  upon  the  demurrer  are,  1.  Whether  any  other  plea  than  that 
.    '  of  nul  tiel  record  can  be  pleaded  in  a  case  like  this  7    2.  Ad- 

mitting that  is  competent  to  show  that  the  Court,  which  ren- 
dered the  judgment,  had  no  jurisdiction  over  the  person  of 
the  defendant,  is  that  fact  shown  with  sufficient  certainty  by 
the  plea  in  question  ? 

The  Supreme  Court  of  the  United  States  in  MiUs  v.  Dur- 
yee,(7  Cranch,  431)  decided  that  nil  debet  was  not  a  proper 
plea  to  an  action  of  debt,  upon  a  state  judgment,  prosecuted 
in  another  state  ;  and  that,  in  that  particular  case,  as  it  was 
presented  to  the  Court,  nil  tiel  record  was  the  proper  plea. 
But  I  do  not  understand  the  Court,  in  the  opinion  delivered 
by  Mr.  Justice  Story^  as  deciding,  or  intimating  that  nu/  tiel 
record  is  the  only  proper  plea  to  such  an  action.  The  only  gen- 
oral  proposition  upon  the  subject  of  pleadings  which  I  con- 
ceive to  have  been  established  by  that  case,  is,  that  nul  tiel 
record  is  the  only  proper  general  issue  in  an  action  of  debt 
upon  a  state  judgment ;  and  this  necessarily  resulted  from 
the  conclusion  to  which  the  Court  came,  that  by  the  pro- 
visions of  the  constitution,  and  the  law  of  congress  upon  that 
subject,  judgments  of  the  state  Courts  are  to  be  considered 
and  treated  as  records.  Judge  Story  says,  **  the  pleadings 
in  an  action  are  governed  by  the  dignity  of  the  instrument  on 
which  it  is  founded.  If  it  be  a  record,  conclusive  between  the 
parties^  it  cannot  be  denied  but  by  the  plea  of  nul  tiel  re- 
cord.** And,  in  order  to  show  that  the  reoord  in  that  case 
was  of  this  description,  that  is,  conclusive  betweea  the  par- 
ties, he  says,  *^  in  the  present  case,  the  defendant  bad  JuU 
netioe  of  the  suit^  for  he  uhu  arrested  and  gave  bail;  and  it 
ia  beyond  all  doubt,  that  the  judgment  of  the  Supreme  Court 
o£  New  York  was  conclusive  upon  the  parties  in  thai  stale  i* 
potting  the  conelosiveness  oC  the  judginent  between  Ihf^par* 
ties  upon  the  ground,  that  the  defendant  had  nottoe  of  the 
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soil  and  appealed  to  it :  impliedly  admittii^  that  the  jodg- 
nent  would  not  be  conclusive,  where  the  Court  had  not  ac- 
^red  jurisdiction  over  tbe  person  of  the  defendant ;  and  that 
in  such  a  case,  mc/  tiel  record  was  not  the  only  proper  plea. 

This  point  not  tiaTing  been  decided  by  the  Supreme  Court 
of  the  United  States,  I  cannot  entertain  a  doubt  upon  pria-^ 
eiple^  that,  in  an  action  upon  a  state  judgment,  it  is  compe- 
tent for  the  defendant  to  show,  by  a  special  plea,  that  the 
Court  in  which  tbe  judgment  was  rendered  had  no  jurisdic- 
tioD  either  of  tbe  subject  matter,  or  of  the  person.  In  BorJtm 
V.  FUck^  (15  John.  141)  the  Court  say,  ^to  give  any  binding 
eiect  to  a  judgment,  it  is  essential  that  the  Court  should  have 
jurisdiction  of  the  person,  and  of  the  subject  matter ;  and  the 
want  of  jurisdiction  is  a  matter  that  may  always  be  set  up 
against  a  judgment,  when  sought  to  be  enforced,  or  where 
any  benefit  is  claimed  under  it.  The  want  of  jurisdiction 
makes  it  utterly  void,  and  unavailable  for  any  purpose.  In 
Amdrems  v.  Montgonmry^  (19  John.  102)  Ch.  J.  Spencer  in 
deKveriag  tbe  opinion  of  the  Court,  says,  that  this  Court,  in 
Borden  v.  FUckf  did  not  believe  that  the  decision  in  Milli  r. 
Duryee^  was  intended  to  be  carried  so  far  as  to  preclude  tiia 
party,  against  whom  it  was  rendered,  from  showing  ttiat  such 
judgment  was  fraudulently  obtained,  or  that  the  court  had 
not  jurisdiction  of  the  person  of  the  defendant  With  these 
qualifications,  (lie  says)  we  are  bound  by  the  authority  of  that 
case  to  consider  a  judgment,  fairly  and  regulariy  obtained  in 
another  state,  a  full  and  conclusive  evidence  of  the  matter 
adjudicated.  The  same  principle  was  held  by  Ch.  J.  Par^ 
eane,  in  BieseU  v.  Briggs,  (9  Mass.  Rep.  407.)  He  says,  *•  the 
public  acts,  records  and  judicial  proceedings  contemplated 
(by  the  constitution  and  laws  of  the  United  States,)  and  to 
which  fiill  faith  and  credit  are  to  be  given,  are  such  as  were 
within  tbe  jurisdiction  of  the  state,  whence  they  shall  be 
taken.  Whenever,  therefore,  a  record  of  a  judgment  of  any 
eourt  of  any  state  is  produced  as  conclusive  evidence,  the 
jurisdiction  of  the  court  rendering  it,  is  open  to  inquiry.  If 
it  should  appear  that  the  court  bad  no  jurisdiction  of  tb4 
eaose,  no  faith  or  credit  whatever  will  be  given  to  the  jodg* 
menf'    And  again,  "  if  a  court  of  any  state  should  render 
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judgmeDt  against  a  man,  not  within  the  state,  nor  bound  by 
its  laws,  nor  amenable  to  the  jurisdiction  of  its  courts,  if  that 
judgment  should  be  produced  in  any  other  state  against  the 
defendant,  the  jurisdiction  of  the  court  might  be  inquired 
into,  and  if  a  want  of  jurisdiction  appeared,  no  credit  would 
be  given  to  the  judgment." 

-  Against  the  principle  of  the  plea,  therefore,  in  my  opinion, 
there  is  no  objection.     But, 

•  2.  Does  the  plea  state  enough,  to  show  that  the  court, 
which  rendered  the  judgment,  had  not  jurisdiction  of  the  per- 
son of  the  defendant  ? 

Every  presumption  is  in  favor  of  the  jurisdiction  of  the 
court.  The  record  is  prima  facie  evidence  of  it ;  and  will 
be  held  conclusive,  until  clearly  and  explicitly  disproved. 
Now  the  plea,  in  this  case,  may  be  literally  true,  and  yet  the 
defendant  may  have  been  personally  served  with  process, 
in  the  state  of  Massachusetts,  may  have  entered  special  bail 
in  the  action,  may  have  appeared  and  litigated  the  cause 
either  in  person  or  by  attorney  upon  the  trial,  and  niay  have 
been  present  in  court  when  the  juc^ment  was  rendered.  It 
merely  states  that  the  defendant's  domicil,  from  the  com* 
mencement  of  the  suit,  until  the  rendering  of  the  judgment, 
was  in  Schenectady,  in  the  state  of  New  York.  Now,  as  is 
said  by  Ch.  J.  Parsons^  in  Bissell  v.  Briggi^  (9  Mass.  Rep. 
470)  an  inhabitant  of  one  state  may,  without  changing  his 
domicil,  go  into  another ;  he  may  there  contract  a  debt,  or 
commit  a  tort ;  and,  while  there,  he  owes  a  temporary  alle- 
giance to  that  state,  is  bound  by  its  laws,  and  is  amenable  to 
its  courts.  This  plea,  therefore,  entirely  fails  in  showing 
the  want  of  jurisdiction  in  the  court  which  rendered  the 
judgment. 

This  plea  was  probably  taken  from  that  in  BarUu  v. 
Knigki^  (1  Mass.  Rep.  3M.)  But  in  that  case  the  plea  con- 
tained the  further  allegation,  that  the  defendant,  at  the  time 
of  making  the  promise,  and  at  the  time  of  the  recovery  of  the 
judgment,  was  an  infant ;  and  that  case  was  determined  on 
the  ground  that  the  judgment  was  nothing  more  than  a  foreign 
3u4gm«nt,  and  liable  to  be  impeached,  not  on  the  ground  of 
the  want  of  jurisdiction  only,  but  on  any  other  gronnd  which 
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showed  the  plaintiff  ought  not  to  have  recovered.  No  ob-  albant, 
jection  was  taken  to  the  plea  on  the  ground  that  the  want  of  ^*^*  ^®^' 
jurisdiction  was  not  sufficiently  stated.  The  court  seem  to  The  Peopb 
have  given  more  weight  in  their  judgment  to  the  fact  of  in-  ^ 

fmncyy  than  the  want  of  jurisdiction. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgmenty 
but  the  defendant  may  amend  his  plea. 

Rule  accordingly. 


Thb  Pboplb  ex  reL  Van  Voast  against  Van  Slyck. 

[NoTB.  The  Court  allowed  this  cause  a  preference  on  ^j^q  |q  m^turo 
the  calendar,  on  the  ground  of  its  being  upon  information,  of  9,  qw  wmr~ 

.  r  At  ranto  hot    a. 

m  nature  of  a  quo  warranto,]  gainit  one  in- 

trading      into 

Schenectady  County,  to  wit :  Samuel  A.  Talcott,  Attorney  *^  .J™  ^ 
General  of  the  People  of  the  state  of  New  York,  who  sues  aemienceof  aa 
for  the  said  People  in  this  behalf,  comes  here  into  the  Su-  ™*^^l   ^^•' 

'^  eiaion  of  the 

county  board 
of  eaayuaerf,  in  his  faror,  convened  pormiantto  the  10th  section  of  the  aetf9r  rtguUiHng 
tketmM,  paned  April  17th,  1839,  (seBs.  45,  ch.  250.) 

The  datiee  of  the  board  are  miniaterial,  not  jadicial.  A  certiorari,  thevefore,  la  not  the 
proper  remedy. 

The  aet  does  not  require  that  one  of  the  town  inspectors  be  appointed  to  preside  at  the 
election. 

An  the  inspectors  attending,  equally  preside,  and  have  equal  powers. 

Some  one  of  these  must  be  appointed  by  a  majority  of  those  who  preside,  to  deliver  the 
statement  of  the  town  vote  to  the  county  clerk,  and  attend  the  county  board  of  canvassers 
as  a  member. 

This  appointment  may  be  written  or  parol.    A  written  aj^intment  is  pieierable. 

If  the  statement  of  the  town  votes  be  delivered  to  the  county  clerk  by  a  town  inspeetof, 
and  the  iket  of  his  being  so  is  not  questioned  by  the  canvassers,  he  ought  rot  to  be  exclu- 
ded ;  for  the  delivery  of  the  statement,  and  his  attendance  to  perform  the  duties  of  a  can- 
yaaser  are,  primti  facie  evidence  that  he  was  regularly  appointed. 

The  certifioate  of  appoiniment,  if  in  writing,  is  g^ood  evidence,  though  not  signed  by  a 
muvitj  of  the  town  inspectors  Ull  after  the  town  poll  closed. 

Themspeetor  appointed^  may  be  one  of  the  appointers  himself,  andsirn  the  certificate. 

If  the  tetes  of  a  town  are  improperly  excluded,  by  which  a  majority  of  votes  are  canvass- 
ed  and  allowed  to  a  candidate  for  the  office  of  sherifi^  who  receives  a  certificate,  takes  the 
oeth  of  office,  Slc,  and  acts  as  sheriff,  judgment  of  ouster  will  be  given  against  him,  on  aa 
infiNniiatioD  in  aatnre  of  a  qwt  w&rmnto  being  filed  exrtlmtume  the  one  wro  had  the  actoal 
niuoiity  of  votes« 

A  special  verdict  in  an  information  in  nature  of  a  qtic  warranto  allowed  a  preference  in 
Mvoraent  on  the  calendar. 

Pleadings  in  an  information  in  naluro  of  a  auo  warranto*  against  one  who  unlawfully  in- 
tmded  into  the  office  of  sheriff,  viz.  The  inrurmation,  plea,  setting  fbrth  the  defendant's 
title  under  the  aet  regulating  elections,  (sees.  45,  ch.  950.)  RepHcatioii  and  issues  at 
length. 
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4U  ANY,    preme  Court  of  Judicature  of  the  state  ef  New  York,  !>efore 
F«b.   1825.   ^Q  Justices  of  the  People  of  the  state  of  New  Ywk,  of  the 


TbB  People    Supreme  Court  of  Judicature  of  the  same  People  at  the 

Vtn  61  ck  ^P^^'  ^'^  ^^  ^^^J  ^^  Albany,  on  Saturday,  the  18th  day  of 
January,  A.  D.  1823,  in  January  term,  and  for  the  said  Peo- 
ple of  the  state  of  New  York,  at  the  relation  of  Gershom  Van 
Voast,  of  the  city  of  Schenectady,  aocordiiig  to  the  form  of 
the  statute  in  such  case  made  and  provided,  gives  the  Court 
here  to  understand  and  be  informed,  that  the  office  of  sheriff 
of  the  county  of  Schenectady  hath  been  for  a  long  time  here- 
tofore, to  wit,  for  the  space  of  ten  years  last  past,  and  up- 
wards, and  still  is  a  public  office,  and  an  office  of  great  trust 
and  pre-eminence  within  the  state  of  New  York,  to  wit,  at  the 
city  and  in  the  county  of  Schenectady  aforesaid ;  and  that 
Harmanuy  A.  Van  Slyck,  of  the  county  of  Schenectady  afore- 
said, without  any  legal  warrant,  grant  or  right  whatsoever, 
hath,  for  the  space  of  fourteen  days  now  last  past,  and  more, 
held,  used  and  executed  the  said  office  of  sheriff  of  the  coun- 
ty of  Schenectady,  without  any  legal  warrant,  grant  or  right 
and  still  doth  hold,  use  and  execute  the  said  office,  to  wit, 
at  the  city  and  in  the  county  aforesaid ;  and  that  the  said 
Harmanus  A.  Van  Slycki  for  and  during  all  the  time  last 
above  mentioned,  without  any  legal  warrant,  grant  or  right 
whatsoever,  at  the  city  and  in  the  county  of  Schenectady, 
has  claimed  and  still  does  claim,  to  be  Sheriff  of  the  county 
of  Schenectady  aforesaid,  and  to  have,  use  and  enjoy  all  the 
Kberties,  privileges  and  firanchises  to  the  office  of  Sheriff  of 
the  eounty  of  Schenectady  aforesaid,  belongii^  and  apper- 
taining, which  said  office,  liberties,  privileges  and  franchises, 
be,  the  said  Harmanus  A.  Van  Slyck,  for  and  during  the 
whole  time  last  above  mentioned,  upon  the  said  People  hath 
usurped,  intruded  into  and  unlawfully  held,  and  still  dotfi 
usurp,  intrude  into  and  unlawfully  hold,  that  is  to  say,  at  the 
city  and  in  the  county  of  Schenectady  aforesaid,  in  contempt 
of  the  People  of  the  state  of  New  York,  and  to  theur  great 
damage  and  prejudice,  and  also  against  their  dignity. 

flea.  And  the  said  Harmanus  A.  Van  Slyck,  by  AlonaoC  Piige 

his  attorney,  comes,  and  having  heard  information,  complains 
that  he  is,  by  colour  thereof,  grierously  used  and  disquieted. 
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mai  HAb  uqfastljr ;  because,  protMtiag  liiaC  tb»  aaid  rafofr-  AuiAHTt 

rattioDi  and  the  maHers  dierefn  oonlaioed,  are  not  sufficimt  ^^*  ^^'^ 

in  law ;  to  wMeh  said  informatiott  the  said  Harmsaos  is  not  '^^^  Pbopi* 

bound  by  the  law  of  the  laad  to  answer ;  yet  for  plea,  in  this  ^ 

behalf,  die  said  Harmanus  saith,  that  true  it  is,  tlMt  the  offiea  *" 


of  sheriff  of  the  county  of  Schenectady  hath  been,  for  that 

space  of  ten  jrears  last  past,  and  npwards,  and  still  is  a  ptd^* 

lie  olSce,  and  an  office  of  great  trust  and  pre-eminence  witk. 

in  Che  state  of  New  York,  to  wit,  at  the  city  and  in  the  coii»* 

ty  of  Schenectady  aforesaid,  as  in  the  said  informatioa  is  sogw  tettiog    fti«k 

gested ;  but  the  said  Harmanus  further  saitfa,  that  an  eleo-  ^     ttJ^ui 

tion  was  held  in  the  several  towns  and  wards  of  the  said  MoDdar      of 

county  of  Schenectady,  for  the  election^  among  other  officers  i^.™]^'  i^, 

of  the  state  of  New  York,  and  of  the  said  county  of  Schen?  oootimiuiaB 

eetady,  of  sheriff  of  said  county  of  Schenectady,  onthe  first     *™^^7" 

Monday  of  November,  A.  D.  1833,  and  conthnied  from  day 

to  day,  for  three  successive  days,  including  said  first  Monday     /Vf^'^v 

of  November,  pursuant  to  an  act  of  the  l^slature  of  the    f '.  •        '^«f 

People  of  the  state  of  New  York,  entitled  an  act  for  reguhs-    ^ ;  '' 

ting  elections,  passed  April  17th,  192SL    And  the  said  Hap*  the  AwUlfny 

manns  further  saith,  that  after  the  said  election,  to  wit,  on  bond  ^^& 

the  lYiesday  next  following  the  said  election,  such  of  the  »  ST^^rw^ 

speefors  of  elections  as  did  attend,  and  had  been  appointed  following, 

by  a  miqor  part  of  the  inspectors,  who  had  presided  at 

the  said  election  in  the  several  towns  and  wards  in  the  said 

county,  according  to  the  direction  of  the  said  act,  to  attend 

at  the  clerk's  office  in  said  county,  and  in  person  to  deliver 

to  the  clerk  of  said  county,  at  the  office,  or  to  his  deputy, 

or  to  the  keeper  of  said  office,  a  true  copy  of  the  statement 

of  the  votes  given  at  said  election,  in  the  respective  tpwna 

and  wards  in  said  county,  in  which  they  were  respectively 

inspectors  as  aforesaid,  for  (among  other  officers)  the  officer 

of  sheriff  aforesaid,  did  attend  at  the  office  of  the  clerk  of 

said  county,  and  in  person,  did  deliver  to  the  clerk  of  said  th«  doUmj  of 

ceoBty,  a  tnie  copy  of  the  statement  of  votes  or  certificate  t«»^.^^  ^ 

of  the  inspectors  of  the  respective  towns  and  wards  of  said  ^^'^^  ^^ 

eomty,  of  the  votes  given  as  aforesaid,  for  the  officers  afora* 

Md';  and  they,  the  said  inspeotors^  so  attending  aa  afeaa- 

said;  havii^  been  appointed  as  aforesaid,  and  having  respec* 
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AtiBAHY,    lively  attended  in  person  as  aforesaid,  at  the  time  and  place 
Feb.  1825.    aforesaid,  and  having  delivered  their  respective  statements 
The  People    or  certificates  of  the  votes  given  os  aforesaid,  to  the  clerk 
Vm  81  ck     ^^  ***^  county  as  aforesaid,  did  then  and  there,  to  wit,  on 
the  said  Tuesday  next  following  said  election,  at  the  office 
seUon  o?^  ^^  ^^^  ^**^  clerk,  according  to  the  directions  of,  and  in  the 
botrd,  by  the  manner  required  by  the  aforesaid  act  of  the  said  legislature, 
ehairmu^  the  tc^^ther  with  the  clerk  of  said  county,  form  themselves  in- 
coimty    derk  to  a  board  of  canvassers,  and  appoint  one  of  their  number, 
oMUiy,  to  wit,  Simon  A.  Groot,  chairman,  and  the  clerk  of  said  coun- 

ty, to  wit,  Jelles  A.  Fonda,  was  present  at  and  acted  as  sec- 
retary of  said  board,  and  as  one  of  the  members  thereof; 
and  the  said  Harmanus  further  saith  that  the  said  board  of 
of  the^Mil^'^  canvassers,  being  so  formed,  and  organized  as  aforesaid,  did 
then  and  there  proceed  in  the  manner,  and  at  the  time  re- 
quired by  the  aforesaid  act,  to  calculate  and  ascertain  the 
aggregate  amount  or  whole  number  of  votes  given  as  afore- 
said, and  delivered  to  the  said  clerk  as  required  by  the  said 
act,  for  the  respective  candidates  voted  for  as  members  of 
assembly,  sheriff,  clerk  and  coroners  of  said  county,  respec- 
detefmuiaftioii  tively,  at  said  election ;  and  did  thereupon  determine,  con- 
mnm  eleotecC'*  formable  to  the  aforesaid':«latements  or  certificates  of  votes 
given  as  aforesaid,  and  delivered  as  aforesaid,  to  the  derk 
aforesaid,  by  the  inspectors  of  election  of  the  several  towns 
and  wards  in  said  county,  as  aforesaid,  appointed  as  afore- 
said, upon   the   persons  respectively  duly  elected,  by  the 
greatest  number  of  votes  in  said  county,  as  member  of  as- 
sembly, sheriff,  clerk  and  coroners,  of  said  county ;  and  the 
said  board  of  canvassers  did  then  and  there  further,  in  pur- 
suance of  the  direction  of  said  act,  make  and  cause  to  be 
subscribed  by  their  aforesaid  chairman  and  secretary,  with 
their  proper  names  and  hand  writing,  a  certificate  of  such 
«Dd  record       determination,  and   caused   the  same  to  be  recorded  in  a 

thereof,     end 

deiivtty  of  eo.  book  kept  in  the  office  of  the  clerk  of  said  county  for  that 
eLdiMe^*^^  purpose,  and  a  true  copy  thereof,  subscribed  as  aforsaidt 
leoied;  to  be  delivered  to  each  of  the  persons  so  elected  to  the  ret*. 

^JjTSi'defeS.  pcctive  offices  of  member  of  assembly,  sheriflj  clerk  and 
^bntwieeiee-  coroner  of  said  county;  and  the  said  Harmanus  further 
slfhened^j?^  saith,  that  the  said  board  of  canvassers  of  the  said  county  of 


certifieate, 
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Schenectady,  so  formed  and  organised  as  aforesaid,  for  the     albawt, 
purpose  aforesaid,  upon  calculating  and  ascertaining  the  ag- 


gregate amount  or  whole  number  of  votes  given  and  deli-    The  Paopb 
▼cred  as  aforesaid,  for  the  respective  candidates  for  the  of-    van  Sljek. 
fices  of  sherifT,  clerk  and  coroner  of  said  county,  at  said 
'  election  as  aforesaid,  among  other  things  required  of  them 
by  law,  did  thereupon  determine  conformably  to  the  state- 
ments or  certificates  delivered  as  aforesaid,  to  the  clerk  as 
aforesaid,  that  be,  the  said  Harmanus  A.  Van  Slyck,  was  du- 
ly elected  by  the  greatest  number  of  votes  in  said  county,  as 
sheriff  of  said  county ;  and  that  said  board  of  canvassers,  nMkiB|r,  ui4 
upon  such  determination  as  aforesaid,  did  then  and  there,  '* 

among  other  things  required  of  them  by  law,  make,  and 
cause  to  be  subscribed  by  their  chairman  and  secretary 
aforesaid,  with  their  proper  names  and  handwriting,  and  to 
be  recorded  in  the  clerk's  office  of  said  co  nty  as  aforesaid, 
a  certificate  of  such  determination,  that  the  said  Harmanus 
had  been  duly  elected  as  aforesaid  as  sheriff  of  said  county 
as  aforesaid  ;  and  that  a  true  copy  of  said  certificate  of  said  *•*  Wiwrinf 

.  .      *  copy  of  tiM 

board  of  canvassers,  so  made  and  subscribed  as  aforesaid,  oerUficata 
was  by  the  said  board  of  canvassers,  caused  to  be  deli-  ^SJJltBtl  ^^ 
vered  to  him,  the  said  Harmanus,  so  elected  as  aforesaid, 
to  the  said  office  of  sheriff  of  said  county  as  aforesaid,  to 
wit,  at  the  city  and  in  the  county  of  Schenectady  afore- 
said ;  which  said  certificate,  the  said  Harmanus  brings  here 
into  Court.    And   the   said    Harmanus  further  saith,  that  ?"^.^j"  •"*?!: 

ukg  into  a  bofid 

having  been  duly  elected  sheriff  of  said  county  as  afore-  with  ninciet, 
said,  and  haying  received  a  true  copy  of  the  certificate  SSrtSnta  ^ 
of  the  determination  of  the  board  of  canvassers,  in  the 
premises  as  aforesaid;  he,  the  said  Harmanus,  thereafter, 
to  wit,  on  the  first  day  of  January,  A.  D.  1823.  at  the  city 
of  Schenectady,  in  said  county,  in  due  form  of  law,  entered 
into  a  bond  to  the  People  of  the  state  of  New  York,  in  the 
penal  sum  of  five  thousand  dollars,  with  two  sureties,  to  wit, 
John  Haverly  and  Christian  Haverly,  of  the  town  of  Glen- 
▼ille,  in  the  county  aforesaid,  being  freeholders  in  said  coun- 
tyi  jointly  and  severally,  in  said  sum  of  five  thousand  dol- 
lars, to  answer  to  the  People  of  this  state,  and  the  par- 
Vol.  IV.  39 
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AUAiiYy     ties,  if  any  should  complain,  accordiog  to  the  act  in  such 

^^*  ^^^'    case  made  and  provided ;  which  said  bond  was  then  and  there 

The  People   duly  filed  in  the  office  of  the  clerk  of  said  county  of  Schen- 

V     81  ek    ^^^^^Yf  ^'^9  ^^^  ^^'^  clerk  of  the  said  county,  then  and  there 

judging  of,  and  determining  the  competency  of  said  sure- 

fiM^thThe  ^^**  ^^^  ^^  ^^'^  Hermanns  further  saith,  that,  upon  filing 
elerk.  who  do-  said  bond  in  the  office  of  tlie  clerk  as  aforesaid,  to  wit,  on  the 
^"oompetmu  *™^  ^^V  ^^  January,  A,  D.  1823,  at  the  city  and  in  the  coun- 
ev  of  the  rare-  ty  aforesaid,  he,  the  said  Harmanus,  did,  in  due  manner  and 
the  form,  take  and  subscribe  the  oath  for  the  due  execution  and 


oitkofoiloe,  fiiithful  discharge  of  the  duties  of  the  office  of  sheriff  of  said 
county,  as  by  law  in  such  case  is  required,  before  Jelles  A. 
Fonda,  Esquire,  clerk  of  the  said  county  of  Schenectady,  who 
then  and  there  had  a  lawful  and  competent  authority  to  ad- 
a  rab.  minister  the  same  in  that  behalf.    And  the  said  Hermaaua 


^^f,         '  futher  saith,  that  at  the  time  of  the  said  election,  and  on  the 

said  first  day  of  January,  A.  D.  1823,  he  the  said  Harmanus 

then  was,  and  still  is  a  substantial  freeholder,  to  wit,  at  the 

town  of  Rotterdam,  in  said  county  of  Schenectady.     And 

And     tkut  thereupon,  he,  the  said  Harmanus,  to  wit,  on  the  said  first 

waeTonT^  day  of  January,  A.  D.  1823,  was  then  and  there  duly  elected, 

dnly   elected,  appointed,  qualified  and  admitted,  accordinir  to  the  several 

MDOinted,  '^'^  .     ^     ,  ,  -  .  1    .   .  I  .  1     «. 

qualified  and  Statutes  m  such  cascs  made  and  provided,  into  the  said  office 
the"oS?ce"*of  ^  sheriff  of  said  county  of  Schenectady,  by  reason  of  which 
•heriff;     and  said  premises,  he  the  said  Harmanus  then  and  there  became 

•tiU?  iImi^  ^^^  ^*®  *°^  ^*^"  **  sheriff  of  siiid  county,  to  wit,  at  the  coun- 
of  Sehmieeta.  ty  of  Schenectady  aforesaid,  by  virtue  whereof  the  said  Har- 
wlrtam  tfmwf  nianus,  for  all  the  time  in  said  information,  in  that  behalf 
baa  ezereiaed  mentioned,  hath  Used  and  exercised,  and  still  doth  use  and 
e  omoe,     .  ^^^^^jg^^  ^j^^  gj^jj  office  of  sheriff  of  the  said  county  of  Scbe- 

nectady  ;  and  hath  there  claimed,  and  still  doth  claim,  to  be 
sheriff  of  said  county  of  Schenectady,  and  to  have,  use  and 
enjoy  all  the  liberties,  privileges  and  franchises,  to  the  said 
office  of  sheriff  of  the  county  of  Schenectady  aforesaid,  be- 
longing and  appertaining,  as  it  was  lawful  -for  him  to  do. 
wo4  tnvmmg  Without  this,  that  the  said  Harmanus  hath  usurped  the  said 
''""**  ^  office,  liberties  and  franchises  upon  the  said  Pteople  of  the 
state  of  New  York,  in  manner  and  form,  as,  by  the  said  in- 
formation, is  above  supposed ;  all  which  said  several  matters 
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and  things,  he  the  said  Harmanus  is  ready  to  verify,  as  the     albamt* 
Court  shall  consider ;  whereapon  he  prays  judgment,  and    ^^^'  ^®^' 
that  the  aforesaid  office,  liberties,  privileges  and  franchises,    xha  Paopto 
in  form  aforesaid  claimed,  by  him,  the  said  Harmanus,  may,  siMk 

for  the  futore,  be  allowed  to  him,  and  that  he  may  be  dis- 
missed and  discharged  by  the  Court  hereof,  and  from  the  pre* 
mises  aforesaid.  And  the  said  Siimuel  A.  Talcott,  Esquire,  Haptleaiiyit  i 
Attorney-General  of  the  people  of  the  state  of  New  York,  ^  ehoUooI* 
who  for  the  said  People,  at  the  relation  of  the  said  Gershom 
Van  Yoast,  prosecuted  in  this  behalf,  being  present  here  in 
Courts  and  having  heard  the  said  plea  of  the  said  Harmanus 
A.  Van  Slyck,  by  him  above  pleaded  in  bar  read,  for  the  said 
people,  saith,  that  for  any  thing  by  him,  the  said  Harmanus 
A.  Van  Slyck,  therein  alleged,  the  said  people  ought  not  to 
be  barred  from  having  and  maintaining  their  aforesaid  infor- 
mation against  him ;  because,  protesting,  that  the  said  plea 
of  the  said  Harmanus  A.  Van  Slyck,  and  the  matters  therein 
contained,  are  insufficient  in  law  to  bar  the  said  people  from 
having  and  maintaining  their  aforesaid  information  against 
the  said  Harmanus  A.  Van  Slyck,  for  replication  neverthe- 
less, in  this  behalf  the  said  Attorney-General  saith,  that, 
true  it  is,  that  an  election  was  held  in  the  several  towns  and 
wards  of  the  said  county  of  Schenectady,  for  the  election 
(among  other  officers  of  the  state  of  New  York,  and  of  the 
said  county  of  Schenectady,)  of  sheriff  of  said  county  of 
Schenectady,  on  the  first  Monday  of  November,  A.  D.  IddS, 
and  continued  from  day  to  day,  for  three  successive  days, 
including  said  first  Monday  ot  November,  pursuant  to  an  act 
of  the  legislature  of  the  people  of  the  state  of  New  York, 
entitled  *'an  act  for  regulating  elections,''  passed  April  17th,  and  Um  atten. 
IS22 ;  and  after  the  said  election,  to  wit,  on  the  Tuesday  Jl^st^  ^ 
•ext  following  the  said  election,  such  of  the  inspectors  ^bu^Tum. 
of  election  as  did  attend,  and  had  been  appointed  by  a  ^' 
major  part  of  the  inspectors,  who  had  presided  at  the 
said  election,  in  the  several  towns  and  wards  in  the  said 
county,  according  to  the  directions  of  the  said  act,  to 
attend  at  the  clerk's  office  in  said  county,  and  in  per- 
son to  deliver  to  the  clerk  of  said  county,  at  the  office, 
or  to  bis  deputy,  or  to  the  keeper  of  said  office,  a  true 
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ALBANY,    copy  of  the  statement  of  the  votes  given  at  said  election,  in 
Feb.  1825.     ^^j^  regpective  towns  and  wards  in  said  county,  in  which  they 
TIm  People    were  respectively  inspectors  as  aforesaid,  for  (among  other 
▼•  officers)  the  office  of  sheriff  aforesaid,  did  attend  at  the  of- 

fice of  the  clerk  of  said  county,  and  in  person  did  deliver  to 
Sufontifi^M  the  clerk  of  said  county ^Urue  copy  of  the  statement  of 
of  ioepeeton,  votes,  or  certificate  of  tht^Kspectors  of  the  respective  towns 
Se  S^  "*  *°^  wards  in  said  countyjfof  the  votes  given  as  aforesaid  for 
the  officers  aforesaid.  Biit  the  said  Attorney  General,  for 
the!  they^r^  ^  ^^^^  people  further  saith,  that  the  said  inspectors  attend- 
md  them,  ing  as  aforesaid,  having  been  appointed  as  aforesaid,  and 
boeid  of  eoan.  having  respectively  attended  in  person  as  aforesaid,  at  the 
^itStftdinlSft  ^^^  ^^^  place  aforesaid,  and  having  delivered  their  respec- 
flee ;  live  Statements  or  certificates  of  the  votes  given  as  aforesaid, 

to  the  clerk  of  said  county  as  aforesaid,  did  not  then  and 
there,  to  wit,  on  the  said  Tuesday  next  following  said  elec- 
tion, at  the  office  of  the  said  clerk,  according  to  the  directions 
of,  and  in  the  manner  required  by  the  aforesaid  act  of  the 
said  legislature,  together  with  the  clerk  of  said  county,  form 
themselves  into  a  board  of  canvassers,  and  appoint  such 
chairman,  and  have  such  secretary,  as  in  the  said  plea  of  the 
*  said  Harmanus  is  mentioned;  and  this  the  said  Attorney 

•ad  mm   to  General  prays  may  be  enquired  of  by  the  country,  and  the 
tbeoonotiy;    said  Harmanus  doth  the  like,  &c.    And  the  said  Attorney 
t.  Deoyiaf  Oenerml  further  saith,  that  the  said  supposed  board  of  can- 
JJ^*y  •Jj iNMers  did  not,  at  the  time,  place  and  in  the  manner  in  the 
veiif,  &e.       said  plea,  alleged,  proceed  to  calculate  and  ascertain  the  ag- 
gregate amount  or  whole  number  of  votes  given  as  afore- 
said, and  delivered  to  the  said  clerk  as  required  by  the  said 
act,  fgr  the  respective  candidates  voted  for  as  members  of  as- 
sembly, sheriff,  clerk  and  coroners  of  said  county  respectively 
•ad  the  like  A^  B^id  election ;  and  this,  &c.  And  the  said  Attorney  General 
'"^'Oeimiiff  further  saith,  that  the  said  supposed  board  of  canvassers  did 
th«i  they  de-  not  determine,  conformable  to  the  aforesaid  statements  or 
^'^^^nieoQe  certificates  of  votes  given  as  aforesaid,  and  delivered  as 
aforesaid,  to  the  clerk  aforesaid,  by  the  inspectors  of  elec- 
tion of  the  several  towns  and  wards  in  said  county  appoint* 
ed  as  aforesaid,  upon  the  persons  respectively  duly  elected 
by  the  greatest  number  of  votes  in  said  county,  as  member  of 
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assemblyi  sheriff,  clerk  and  coroners  of  said  county ;  and     albant, 
this.  &c.     And  the  said  Attorney  General  further  saith,  that     *'•*'•  ^^•*- 
the  said  supposed  board  of  canvassers  did  not,  at  the  time    xbe  Paoplt 
and  place,  and  in  the  manner  in  the  said  plea,  for  that  pur-    y^  siyek. 
pose  mentioned,  cause  to  be  subscribed,  by  the  supposed 
chairman  and    secretary,  such    certificate  of  such  deter-  ^^^^ . 
mination,  as   in  the  said  plea  is  alleged;    and  this,  &c.     4.  DenTbg 
And  the  said  Attorney  General  further  saith,  that  the  said  „^e  ^  o&tS- 
supposed  board  of  canvassers  did  not  cause  such  supposed  Jil-^  ^^ 
certificate  of  such  supposed  determination,  as  in  the  said  plea  uid  the  like 
is  alleged,  to  be  recorded  in  a  book  kept  in  the  office  of  the  *"?•  »-j^  . 
clerk  of  said  county  for  that  purpose ;  and  this,  &c.     And  that        Umj 
the  said  Attorney  General  further  saith,  that  the  said  sup-  JJJU^**'* 
posed  board  of  canvassers  did  not  cause  a  true  copy  of  such  ind  the  like 
supposed  certificate,  subscribed  as  in  the  said  plea  is  alleged,  "'6.^ 'Deayinff 
to  be  delivered  to  each  of  the  persons  sons  so  elected,  to  the  thftt  tbej  ean. 
respective  offices  of  member  of  assembly,  sheriff,  clerk  and  deliyered, 
coroner  of  said  county  ;  and  this,  &c.     And  the  said  Attor-  f"^  ^^  **• 
ney  General  further  saith,  that  the  said  supposed  board  of    7.  benyinip 
canvassers  of  the  said  county  of  Schenectady  did  not  deter-  ^^  .^^  ^ 
mine,  conformably  to  the  statements  or  certificates  delivered  the  defendant 
as  aforesaid  to  the  clerk  aforesaid,  that  he,  the  said  Harma-  Jheric*^*^**^ 
nus,  ^as  duly  elected  by  the  greatest  number  of  votes  in  said  and  the  like 
county,  as  sheriff  of  said  county,  as  in  the  said  plea  is  alleg-  ''^^' 
ed ;   and  this,  &c.     And  the  said  Attorney  General  further     6.  Denying 
saith,  that  the  said  supposed  board  of  canvassers  did  not  J^^SSTte 
make  and  cause  to  be  subscribed  by  their  supposed  chairs  be  recorded  a 
man  and  secretary,  and  to  be  recorded  in  the  clerk's  office  of  JJJJ^jJ  dStemof 
said  county,  a  certificate  of  a  determination  that  the  said  nation, 
Harmanus  had  been  duly  elected  sheriff  of  said  county,  as  in  i^ue; 
the  said  plea  is  alleged  ;  and  this,  &c.    And  the  said  Attor-     ••  ^^^tUSL 
ney  General  further  saith,  that  a  true  copy  of  said  last  ofraehou^. 
mentioned  supposed  certificate  of  said  supposed  board  ^f  *^TL*Ui*^' 
canvassers,  made  and  subscribed  as  in  the  said  plea  is  alleg-  fendant, 
ed,  was  not,  by  the  said  supposed  board  of  canvassers,  caused  ^^  ^  ^^^ 
to  be  delivered  to  the  said  Harmanus  as  in  the  said  plea     lO.Deagrfoi^ 
is  supposed ;  and  this,  &c.     And  the  said  Attorney  General  ^ndant 


further  saith,  that  the  said  Harmanus  was  not  elected  sheriff  ©l^ted  aherifi; 
of  the  said  county  of  Schenectady,  as  in  the  said  plea  is  sup-  ume. 
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▲uiANY,  posed ;  aad  this,  &c.  And  the  said  Attorney  General  fur- 
Fab.  1835.  ^}|^  gaith,  that  true  it  is  tliat  the  said  Harmanus,  at  the  time 
Tkm  People    AQ^  place  for  that  purpose  in  the  said  plea  mentioned,  did 

V     81    k     ^^^^  ^^^^  ^^^^  '^^^^  ^^  ^^^^  penal  sum,  with  such  sureties 
and  condition,  and  that  such  bond  was  filed  in  such  office  as 

tin^^tliftf'aui  ^  ^  ^^^^  ^^^^  alleged,  and  also  that  the  said  Harmanus  did, 
4KMimi  en*  oa  the  day  and  year,  and  at  the  place  in  the  said  plea 
yi^  into^  alleged,  take  and  subscribe  such  oath  before  the  said  Jelles 
iMk  tlM  cMth,  A.  Fonda,  as  is  also  in  the  said  plea  alleged ;  and  further, 
lUMulMm&t^  that  the  said  Harmanus,  on  the  said  first  day  of  January,  A. 
tioaad  ^0^  D.  1823,  was,  and  still  is  a  substantial  freeholder,  to  wit,  at 
nf  that  ihi  the  place  in  the  said  plea  for  that  purpose  mentioned ;  but 
^^^■•^  ^•^  the  said  Attorney  General  further  saith,  that  the  said  Har- 
tlM  Ulra  o^Qus  was  not,  on  the  said  first  day  of  January,  or  at  any 
y>  time  since,  nor  is  he  now,  sheriff  of  the  said  county  of  Schen- 

SjS!^^  ectady,  as  in  the  said  plea  is  alleged ;  and  this,  &c. 

Upon  the  above  pleadings,  the  cause  was  tried  before 

DusB,  C.  Judge,  at  the  Schenectady  Circuit,  in  September, 

1834,  when  the  jury  found  a  special  verdict  as  follows :  That 

at  the  election  mentioned  in  the  pleadings,  the  defendant  re- 

tlM    M.    rf^eived  758  votes,  and  that  the  relator  received  768  votes, 

from  the  electors,  for  the  office  of  sheriff  of  the  county  al 

Schenectady,  which  votes  were  duly  canvassed  and  estimated 

by  the  inspectors  of  election,  at  the  respective  polls  held  in 

the  several  wards  and  towns  of  the  county ;  and  the  names 

<tf  the  several  candidates  voted  for  at  such  election  were  set 

down  in  writing  with  the  number  of  votes,  in  words  at  full 

l^ogtb,  given  for  the  candidates  for  the  said  office  of  sheriff, 

certifieau,       gjid  certified  and  subscribed  by  the  inspectors  with  their 

own  proper  names  thereto ;   and  that  the  inspectors  did, 

^rimiiiigofit  within  two  days  thereafter,  cause  to  be  delivered  to  the  res* 

********        peetive  town  clerks,  and  clerk  of  the  city  of  Schenectady,  in 

the  county  of  Schenectady,  in  the  several  towns  and  wards  in 

which  such  votes  were  taken,  one  copy  of  the  statement  to 

be  by  ttiem  respectively  entered  of  record  in  their  office ; 

MiMtim  of  that  the  poll  books  and  ballots  made  and  taken  at  the  eleo- 

C^ott.  tton  were  immediately,  upon  the  making  and  subecribiiig  toe 

statements  or  certificates,  destroyed  by  the  inspectors ;  that 

beibre  the  commencement  of  the  election,  the  secretary  of 
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state  did  cause  the  act  of  the  legislature,  entitled  ^  an  act     albawy, 

for  regulating  elections,"  passed   April  17tb,  18$a,  to  be     ^'^'  ^^•*- 

printed  and  distributed  to  the  clerks  of  the  respective  coun-   tIm  Paopb 

ties  of  tliis  state,  and  did  prepare  certain  forms  for  carrying  ai-aw 

this  act  into  effect,  in  pursuance  of  the  directions  of  the  80th 

section ;  and  further  that  among  the  forms  prepared  by  the  '^  SSuSf 

secretary  of  state,  was  one  in  the  words  and  figures  follow*  tion  of  Um  act 

ing,  that  is  to  say,  "  No.  25— form  of  appointment  by  the  in-  J^^^'  ^ 

**  specters  of  election  of  one  of  their  own  body  [section  IX]  As   wratonr 

"  We,  the  inspectors  of  election  in  tlie  town  of  [or  in  ft^m^  '  ^ 

*•  ward  of  the  city  of         1  in  the  county  of  do  ^ 

*^  appoint  ,  one  of  the  said  inspectors,  to  preside  at  pointing  pio- 

'Mbe  election  to  be  held  this  day,  .and  the  two  succeeding  J^JJ?^**^"* 

^  days  in  the  said  town  [or  ward]  for  [specify  the  officers  to 

be  elected]  and  to  do  and  perform  such  other  duties  as  ap-  ' 

pertain  to  him,  as  presiding  inspector,  by  virtue  of  the  act 

for  regulating  elections.    Dated,  &c. 

inspectors  of 
election. 

*'  Note— ^This  appointment  must  be  made  before  the  poll  is  when    to   be 

opened.''    Which  form  was  printed  with,  and  annexed  to       ^' 

tlie  act,  and  distributed  by  the  secretary  therewith,  to  the 

several  county  clerks  of  this  state.     That  in  all  the  towns  made    in   all 

and  wards  of  the  county  of  Schenectady,  except  in  the  town  ^t^NiSJayuI 

of  Niskayuna,  a  majority   of  the  inspectors  who  presided  na. 

at  the  election  did,  before  the  poll  of  election  was  opened, 

appoint  one  of  their  number  to  preside  at  the  election,  and 

did  subscribe,  and  give  to  the  person  so  appointed  to  pre* 

side,  a  certificate  in  the  form  above  prepared  and  distributed 

by  the  secretary  of  state,  with  the  blanks  left  by  the  seore^ 

tary,  properly  filled  up,  as  to  names,  date  and  place.     That  i--,^,,^     ^ 

Jacob  C.  Van  Vranken,  Peter  D.  Van  Yraken,  and  Come-  NiaJ^ayona, 

liiuE.  Tjrmesen  were  inspectors  of,  and  presided  at  and  held 

the  poll  of  the  election  in  the  town  of  Niskayuna,  one  of  the 

towns  of  the  county  ;  and  that  Jacob  C.  Van  Vranken  and  ^^ited^^ 

Peter  D.  Van  Vranken,  after  the  close  of  the  poll  in  the  last  E.T.  after  tbe' 

ineotioned  town,  did   appoint   Tymesen  to   attend  at  the  pou,  to  attend 

clerk's  office  of  the  county  of  Schenectady,  and  in  person  J"^  perform 

to  deliver   to   the   clerk  at  the   ofl&ee,  or  to  the  deputy  tj  board. 
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ALBANYi     or  keeper  of  the  office,  a  true  copy  of  the   statement  of 
Feb.  l83o.    yotes  SO  given  at  the  election  in  the  town  of  Niskayuna, 
Tho  People    certified  by  him  and  the  other  inspectors,  and  to  perform 
V    ^ai    k     ^'*®  duties  prescribed  for  the  person  so  appointed  in  and  by 
the  tenth  section  of  the  act.     But  that  the  inspectors  of  elec- 
faniBotinwrU  tion  in  the  town  of  Niskayuna  did  not,  at  the  time  of  ira- 
^^'  king  the  appointment  of  Tymesen,  make  or  subscribe  any  cer- 

tificate in  writing,  that  he  was  appointed  for  any  of  the  last 
%eif  -MiTer-  mentioned  purposes.    That  the  inspectors  of  election  in  the 
eopf^ofiUte^  town  of  Niskayuna  did,  at  the  time  of  his  appointment,  de- 
MMi  of  votei,  liver  to  Tymesen  a  true  copy  of  the  statement  of  votes,  given 
at  the  said  election  in  the  town  of  Niskayuna,   certified 
•':'    by  all    the  inspectors    who  attended   the   election   in    the 
town,  with  which,  last  mentioned  certificate,  he  did,  after 
his  appointment,  to  wit,  on  the  Tuesday  next  following  the 
election,  at  one  o'clock  in  the  afternoon  of  that  day,  attend 
which  he  de-  *^  ^^®  clerk's  office  of  the  county  of  Schenectady ;  and  did 
liTered  to  the  in  person,  deliver  the  last  mentioned  certificate  to  the  clerk, 
««»aty  «  •'■  •    ^j^jj  whom  the  same  has  ever  since  remained  ;  of  which  de- 
livery, all  the  canvassers  herein  next  mentioned  at  the  time 
Inepeotors  of  their  meeting  had  notice.     That  on  Tuesday  next  follow- 
coanty^oimif  '"8  ^^^  election,  at  the  hour  of  one  o'clock  in  the  aftemooo, 
the  following  persons,  having  been  duly  appointed  and  recei- 
ved certificates  in  writing  of  that  fact,  to  attend  at  the  clerk's 
office  of  the  county  of  Schenectady,  for  the  purpose  express- 
ed in  the  tenth  section  of  the  act,  did  also  attend  at  the  clerk'i 
office,  and  did  deliver  to  the  clerk  true  copies  of  the  state- 
ments of  votes  taken  at  the  election  in  their  respective  towns 
and  wards,  duly  certified,  that  is  to  say,  John  F.  D.  Vedder, 
from  the  town  of  Duanesburgh,  (and  thus  naming  the  in- 
spectors who  attended  from  their   respective  towns.)     That 
^"^i^mn^  these  inspectors,  together  with   Tymesen,  from  the  town 
board,  ot  Niskayuna,  and  Jelles  A.  Fonda,  the  county  clerk,  be- 

ing on  the  day  and  hour  last  mentioned,  and  before 
four  o'clock  in  the  afternoon  of  the  same  day,  so  assembled 
and  attending  at  the  county  clerk's  ofllce  for  the  purpose, 
did  form  themselves  into  a  board  of  canvassers,  and  did 
appoint  Simon  A.  Groot  chairman  of  the  board,  and 
Jelles    A.   Fonda   being   present,  was   secretary  thereof. 
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That  immediately  after  the  apf>ointmeQt  of  the  chairman,  the    albaht, 
several  persons  so  attending  the  board  were  required  to  pro- 


duce written  certificates  of  their  appointment  as  members,  The  Peo^ 
from  the  majority  of  the  inspectors  of  their  respective  towns  van  Slyckl 
and  wards  :  and  that  all  the  canvassers  so  attending  did  pro- 
duce  such  certificates,  except  Tymesen,  who  told  the  can-  «uji«d  to  pro- 
vassors,  that  he  had  received  no  such  written  certificate  of  ^^^,^  written 
appointment  from  the  inspectors  who  held  the  poll  of  the  which  wm 
election  in  the  town  of  Niskayuna  ;  but  that  he  was  so  ap-  JiTtx^pt  if 
pointed  without  writing ;  whereupon  the  canvassers  did  de-  who  wm  ex- 
termine  by  a  vote,  that  Tymesen  had  no  right  to  a  seat  as  a  ^IJ^boLwL 
member  of  the  board  of  canvassers,  and  did  exclude  him 


from  the  board.     That  after  this  determination  of  the  can*      T* 

wftvdi,  Midilt- 
vassers,  and  before  the  hour  of  four  o'clock  in  the  afternoon,  Am  4 


Tymesen  did  procure  a  paper  writing  in  the  following  words :  JJJ^JJ^    * 
**  We,  the  inspectors  of  the  election  in  the  town  of  Niskay-  Form  thereof  t 
una,  in  the  county  of  Schenectady,  do  appoint  Tymesen,  one 
of  the  inspectors  of  said  election,  to  preside  at  the  election 
to  be  held  in  said  town,  for  the  officers  to  be  elected  in  the 
said  county,  on  the  fourth  day  of  November,  and  the  two  sue- 
ceding  days,  in  the  year  one  thousand  eight  hundred  and 
twenty-two,  to  do  and  perform  all  such  duties  as  appertain 
to  the  said  election,  by  virtue  of  the  act  regulating  elections. 
Dated  this  fourth  day  of  November,  1822."  Which  was  sign- 
ed by  Jacob  C.  Van  Vranken  and  Cornelius  E.  Tymesen,  a» 
inspectors  of  Election  of  the  town  of  Niskayuna,  on  the  Tues- 
day next  following  the  election.     That  Tymesen  did  offer 
this  writing  to  the  canvassers,  and  did  again  claim  a  seat     On  thii,  T. 
with  them,  as  a  member  of  the  board  of  canvassers,  before  at*the*1sSiS5r 
the  hour  of  four  o'clock  in  the  afternoon  of  the  Tuesday  next  board, 
ibilowing  the  election,  and  did  inform  the  canvassers,  so  as- 
sembled as  a  board  of  canvassers,  that  himself  and  Jacob  C. 
Van  Vranken  were  a  majority  of  the  inspectors  who  had  pre- 
sided at  the  poll  of  the  election  in  the  town  of  Niskayuna; 
but  the  said  canvassers  did  a  second  time,  by  vote,  deter-  wbtob  wit  «. 
mine,  that  Tymesen  had  no  right  to  a  seat  with  the  board,  ^^ 
aod  did  exclude  him  therefrom,  alleging,  among  other  rea* 
tons,  for  excluding  him,  thai  the  writing  was  not  subscribed 
by  a  majority  of  the  inspectors,  who  bad  presided  at  the  poll 
Voi.  IV.  *  40 
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ALBAHT,  of  the  election  in  Niskayuna,  exelusiTe  of  Tymesen.  That 
Feb.  1825.  ^fj^  ^j,  determination,  and  after  the  hour  of  four  o'clock 
TIm  People  ^^  ^^  afternoon  of  the  Tuesday  next  following  the  eleetien, 
Vm  sivek  ^'*®y»  ^^^^  ^  exception  of  Timesen,  proceeded  to  calcu- 
late and  ascertain  the  whole  number  of  votes,  which  were 

tlM^ea^Liu  S*^***  *^  ^^  election  for  the  several  persons  voted  for  aa 

ted  the  Bom.  governor,  lieutenant  governor,  senator,  a  representative  ia 

''^^     the  congress  of  the  United  States,  member  of  assembly,  sher- 

iS,  clerk  of  the  county,  and  coroners,  at  the  election  in  the 

first  and  second  wards  in  the  city  of  Schenectady  ;  and  then 

io9  o^o5!jf  adjourned  the  further  canvass  of  the  votes  of  the  county  and 

M.  of  the  next  their  meeting  until  nine  o'clock  in  the  forenoon  of  the  fol- 

T>thenBro.  '*^^°8  ^^7-    That  after  this  adjournment,  and  before  the 

wq;*  -eaother  hour  to  which  the  canvassers  had  adjourned  their  meeting, 

•Nwiiii-  Tymesen  procured  another  paper  writing  or  certificate  in 


"^*-  the  words  following :  **  We,  the  majority  of  the  inspectors 

actually  presiding  at  the  election  in  the  town  of  Niskayuna, 
in  the  county  of  Schenectady,  on  the  fourth  day  of  November 
instant,  and  the  two  succeeding  days,  in  the  said  town,  for 
governor,  lieutenant  governor,  four  senators,  an  assemblyman» 
sheriff,  county  clerk,  four  coroners,  and  one  representative 
to  congress,  do  certify  that  we  did,  on  the  sixth  day  of  No- 
vember instant,  appoint  Cornelius  E.  Tymeaeo,  also  actually 
presiding  at  said  election,  to  do  and  perform  such  duties  as 
appertain  to  him  by  virtue  of  such  appointment,  and  as  are 
prescribed  in  the  tenth  section  of  the  act  for  regulatipg  elec- 
tions, passed  April  17th,  1822.  Dated  12th  November* 
1822  f*  which  last  mentioned  certificate  was  signed  by  Peter 
D.  Van  Vranken  and  Jacob  C»  Van  Vranken  as  inspectors. 
That  on  the  Idth  day  of  November.  A.  D.  1822,  at  the  hour 
of  nine  o'clock  in  the  forenoon,  being  the  day  and  hour  to 
which  the  canvass  of  the  remainder  of  the  votes  of  the  county, 
and  the  meeting  of  the  canvassers  were  adjourned,  and  im- 
mediately after  the  canvassers  had  met,  and  were  about  to 
Gontinoe  the  canvass  of  the  remainder  of  the  votes,  Tyme- 
ten,  accompanied  by  Jacob  C.  Van  Vranken,  and  Peter  D. 
PMof  olfer.  ^^^  Vranken,  did  appear  before  the  board,  and  Tymeaon  did 
^.  ^^  ^  ppeeent  the  hat  mentioned  certificate  to  the  canvaasen,  and 
^  Jacob  C.  Van  Vranken  and  Peter  D.  Van  Vxankea  offered 
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^  the  board  to  make  oath,  that  Tymesen  4iad  been  appoint-     auujiYi 
ed  by  the  inspectors    who  presided  at  the  poll  in  the  town  of    **•**•  ^®^ 
Nitkayuna,  at  the  election,  to  attend  with  a  certificate  of  the   xbe  Paopb 
votes  of  the  town  of  Niskayuna,  at  the  clerk's  office  of  the         -^ 
county*  as  a  member  of  the  board  of  canvassers,  and  Tyme«p 
■on  did  claim  a  seat  at,  and  to  be  a  member  of  the  board« 
and  to  act  as  one  of  the  canvassers  of  the  notes  of  the  coun- 
ty, so  given  at  the  election ;  but  a  majority  of  the  canvass-  whoMMttwM 
ers  refused  to  receive  any  evidence  of  the  appointment  of  *'**"  ^oW. 
Tymesen  as  one  of  the  board,  alleging,  among  other  reasons 
tiierefore,  that  such  proof  ought  to  have  been  offered  previ- 
ous to  the  hour  of  four  o'clock  in  the  afternoon  of  the  Tues- 
day next  following  the  election  ;  and  did  thereupon,  a  third 
time,  by  vote,  determine,  that  Tymesen  had  no  right  to  a 
teat  at  the  board  as  a  member  thereof;  and  did  again  ex- 
clude him  therefrom.    That  the  remaining  canvassers  did  ]Sd*\S^TJJJ|l 
proceed  to  calculate,  estimate,  and  ascertain  the  remainder  eaedingi    ac 
of  the  votes  given  at  the  election ;  and  having  completed  ^"'P*"/™^ 
■uch  estimate  and  calculation,  and  ascertained  the  amount 
of  votes  given  at  the  election,  a  motion  was  made  by  one 
of  the  canvassers,  and  seconded  by  another,  that  they  should 
calculate,  estimate,  and  ascertain  the  number  of  votes  gi- 
ven in  the  town  of  Niskayuna,  which  motion  the  chairman 
•efused  to  put  to  vote«     Whereupon,  one  of  the  canvassers 
made  a  motion,  that  the  chairman  and  secretary  of  the  can* 
vassers  should  sign  a  certificate  of  the  result  of  the  canvass 
of  the  votes  of  the  county,  as  it  had  been  obtained  by  exolu* 
ding  the  votes  of  the  town  of  Niskayuna,  and  from  canvass- 
ing the  votes  given  in  the  other  towns  and  wards  of  the  said 
county,  which  was  carried  by  the  votes  of  a  majority  of  the 
canvaasors ;  and  that,  thereupon,  the  chairman  and  secretaF 
ry  did  sign  a  certificate,  which  commenced  with  the  follow- 
ilig  words ;  '*  At  a  meeting  of  the  board  of  canvassers,  duly  Q^g^^^^,^ 
<«oiganiced  and  held  in  and  for  the  county  of  Schenectady,  ibwoii 
^  at  the  clerk's  office  in  the  city  of  Schenectady,  in  said  eoun- 
^ty,  on  the  12th  and-  13tb  days  of  November,  in  the  year 
«  1822,  pursuant  to  the  act  entitled,  «  an  act  for  r^guIatiQg 
« elections,''  passed  April  the  17th,  1822,  Simon  A.6root 
^*  Was  chosen  chairman,  and  Jelles  A.  Fonda,  clerk  of  the 
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ALBANY,  **  said  county,  was,  ex  officio,  secretary  of  the  said  board,  the 
fbb.  1825.  "following  persons  appeared  and  constituted  the  said  board, 
Tl»  People  **  they  being  inspectors  of  elections  in  the  several  wards  and 
-  ^'  .  "  towns  in  the  said  county,  and  having  been  respectively  ap- 
"  pointed  by  the  major  part  of  the  inspectors  of  their  respec- 
«*  live  wards  and  towns,  to  preside  at  an  election  held  there- 
^in,  on  the  fourth  day  of  November,  1822,  and  the  two  sue- 
**  ceeding  days  inclusive,  for  the  purpose  of  choosing  one  mem* 
•*  ber  of  assembly,  one  sheriff,  four  coroners  and  one  clerk, 
^  that  is  to  say,  John  N.  Marselis,  of  the  first  ward,  Simon  A. 
•*Groot,  of  the  second  ward,  none  admitted  of  the  town  of 
**  Niskayuna.  The  certificates  and  statements  of  the  votes  of 
**  the  town  of  Ntskayuna  were  denied  acceptance.  The  in* 
'■spectors  had  neglected  the  necessary  appointment  for  a 
**  presiding  inspector,  pursuant  to  the  10th  section  of  the  act 
**  regulating  elections,  passed  April  17th  1822.  Harmanus 
^  A.  Van  Slyck,  of  the  town  of  Rotterdam,  (and  so  of  each 
^  town.)  The  board  then  proceeded  to  calculate  and  asc^r- 
^  tain  the  whole  number  of  votes,  given  at  such  election,  in 
^  the  said  county  for  the  several  persons  voted  for  the  oflli* 
'■ees  above  specified;  and  thereupon,  the  said  board  do, 
*' according  to  the  act  aforesaid,  set  down  in  writing  the 
**  names  of  the  several  candidates  so  voted  for  at  such  elec* 
**  tion,  for  any  and  every  of  the  oflices  aforesaid,  and  the 
^  numbers  of  votes  in  words  written  at  full  length,  which 
**  were  given  at  such  election,  for  the  said  candidates  res- 
^  piectively."  That  the  said  certificate  then  contained  a 
statement  of  the  votes  given  in  each  town  and  ward  of 
ihb  eounty,  except  in  the  town  of  Niskayuna,  for  (among 
fAtmr  officers)  the  candidates  for  the  ofllce  of  sheriff,  by 
which  statement  it  appears,  that  the  defendant  received  at 
the  election,  in  the  towns  and  wards  of  the  county,  exclusive 
of  the  votes  of  the  town  of  Niskayuna,  732  votes  for  the  of- 
fice of  sheriff,  and  that  Gersbom  Van  Voast,  the  relator,  re- 
.  '  otived  in  the  towns  and  wards  of  the  county,  exclusive  of 
the  votes  of  the  town  of  Niskayuna,  719  votes  for  the  office 
of  sheriff;  and  that  the  defendant  and  (Sershom  Van  Voast, 
each  received  more  votes  thfin  any  other  candidates  for  the 
office  of  sheriff  at  the  election.    That  the  last  mentiooeci 
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certificate,  after  detailing  the  votes  of  the  respective  candi-     albakt, 
dates  for  the  offices  of  assemblyman,  clerk,  sheriff  and  cor-     J^«^-1896. 
oners,  in  each  town  and  ward  of  the  county,  except  the  town    The  PMpfo 
of  Niskayuna,  concludes,  so  far  as  relates  to  the  office  of         ^'    . 
aherifil  in  the  following  words  ;  '*  And  do  certify,  determine 
and  declare,  conformably  to  the  statements  or  certificates, 
made  and  delivered  by  the  inspectors  of  elections  of  the  seve- 
ral wards  and  towns  in  the  said  county,  that  Harmanus 
A.  Van  Slyck,  by  the  greatest  number  of  votes  in  the  said 
county,  was  duly  elected  sherifi'of  the  said  county.     In  tes- 
timony whereof  we,  the  chairman  and  secretary  of  the  said 
board  of  canvassers,  have  hereunto  set  our  hands,  this  thir- 
teenth day  of  November,  in  the  year  one  thousand  eight  hun- 
dred and  twenty  two."    That  the  last  mentioned  certificate     Rscoidedbj 
is  entered  by  the  county  clerk  at  full  length,  in  a  book  by  3erk,ooKr22 
him  provided  for  that  purpose,  and  kept  in  his  office ;  and  liTored  to  de. 
further,  that  a  true  copy  thereof,  subscribed  by  the  chairman  p^JJaJSid. 
and  secretary,  was  delivered  to  Van  Slyck,  and  another  copy 
thereof  published  in  the  newspaper,  printed  in  the  county. 
That  in  the  town  of  Niskayuna,  the  defendant  and  Van  Voast     Number  of 
each  obtained  more  votes  than  any  other  person  for  the  office  ^f^^^^'^ 
of  sheriff;  and  that  the  defendant  obtained  for  the  office  26 
votes  only,  and  Van  Voast  49  votes,  which  was  duly  cer-  certified,  deli, 
tified  in  the  certificate  so  signed  by  the  inspectors  of  the  ^* 
election,  and  delivered  to  Tymesen,  and  by  him  delivered  to 
the  county  clerk  as  before  mentioned.     That  the  canvassers  bat      refbeed 
did  reject,  and  refuse  to  canvass  and  estimate  the  votes  bJ^*  ««»*y 
given  in  the  town  of  Niskayuna,  at  the  election,  and  cer-     l^  admitted 
tified  and    delivered    to    the   county  clerk,  and  that  the  relator  wodd 
votes  given  in  the  town   of  Niskayuna   for  Van  Voast,  ^*T«  .  ^^   * 
added  to  the  votes  given  for  him  in  the  several  towns  and  ten. 
wards  of  the  county,  for  the  office  of  sheriff,  give  him  a 
majority  of  ten  votes  for  the  office  of  sheriff,  over  any  other 
person  voted  for  at  the  election.     That  the  defendant  upon       Daftndant 
receiving  the  copy  of  the  certificate  signed  by  the  chairman  ^^^^'^^^ 
and  secretary,  on  the  first  day  of  January,  A.  D.  1823,  took  «*▼•  ■ecority, 
the  oath,  and  gave  the  security  prescribed  by  law,  and  enter-  »  "ISeeb^r, 
ed  upon  the  office  of  sheriff  of  the  county  of  Schenectady ;  ^  ^^  ^W, 
Md  held  this  office  ever  since ;    and  that  the  defendant, 
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AiAANv,     at  the  time  of  the  election,  and  on  the  firM  day  of  lanoary, 
1839,  wai  a  freeholder.    But  whether,  &e. 

A  W.  JoneSj  for  the  plaintiffs.  Unless  the  defendant 
abows  a  clear  right,  he  cannot  hold.  The  8th  section  of  the 
#th  article  of  the  new  constitution  provides,  ''  that  sheriffs, 
dtc  shall  be  chosen  by  the  electors  of  the  respective  coun- 
tiHMi  once  in  every  three  years. 

To  tnake  a  choice  of  the  defendant  within  this  provbion, 
ibijre  should  be  a  majority  of  legal  votes ;  whereas  the  vei^ 
4fet  finds  a  majority  the  other  way  ;  and  falsifies  the  certifi- 
<safe  of  the  board  of  canvassers,  which  is  indeed  untrue  upon 
«ti  face. 

The  board  proceeded  under  the  notion  that  an  appoint- 
ment of  a  president  was  necessary  Tor  the  town  board,  and 
that  this  should  be  certified  to  the  county  board.  This  was 
not  necessary.  The  secretary  of  state  was  mistaken  in  his 
eonstruction  of  the  10th  section  of  the  act  for  regulating  elec- 
tions, (sess.  46,  ch.  250,  s.  10.)  The  words  are,  ^  that  one  of 
the  said  inspectors,  who  shall  actually  preside  at  such  elec- 
tion in  each  of  the  towns  and  Wards  of  this  state,  to  be  ap- 
)x>inted  fot  that  purpose  by  the  major  part  of  the  inspectors 
who  so  preside,  shall,  on,  &c.  attend  at  the  clerk's  office,  &c.'* 
\tk  the  0th  section  or  any  previous  sections,  there  is  no  aliu- 
aion  to  a  presiding  inspector ;  and  it  id  plain  from  the  several 
provisions  in  relation  to  the  proceedings  of  the  town  board, 
that  all  and  each  of  them  are  to  be  considered  and  treated 
AS  presidents  within  the  meaning  of  the  10th  section.  Either 
of  them  may  be  appointed  after  the  poll  has  closed  ;  abd  no 
{Nurticular  form  of  appointment  is  necessary.  The  secretary 
directs,  in  his  note,  that  the  apjpointment  should  be  made 
before  the  opening  of  the  poll.  Suppose  the  one  then  ap>» 
pointed  should  be  sick,  die,  or  otherwise  incapabte  of  atttod- 
ingi  must  the  votes  be  lost? 

[WOO0WOBTH,  J.  I  think  there  is  nothing  in  the  act  that 
requires  this  proceeding.] 

there  are  several  cases  in  which  certificates  are  made 
necessary  by  the  town  board,  but  a  president,  as  such,  is  not 
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oiM  niMtieiied*    Tbe  ioipoctofs  are  tripled  119  h^viog  Hi^     4llbahy» 
eqiifd  nujtlioFity  ^roughout,  mid  ia  avery  respect.  ^^'  ^^^* 
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[The  Court  told  Mr.  Joacs  that  be  need  not  puraue  this  ^ 

point  vy  further  for  the  pre^^ent ;  but  they  would  bear  tbe     ^ 
other  side  upon  it.] 

JaneSf  then  cited  the  following  authorities  to  shew  that  a^ 
information  in  nature  of  a  quo  warrarUo^  was  the  proper  re- 
medy in  this  case :  The  King  v.  Godwin,  (Doug.  398.)  Rex 
V.  Vice  Chancellor  of  Cambridge,  (3  Burr.  1647.)  The  People 
V.  Stveetingy  (2  John.  Rep.  184.)  7%6  People  v.  The  Sfayor 
4^.  of  New  York.  (3  John.  Cas.  79,)  1  R.  L.  107.  The 
grantipg  of  a  mandamus  and  an  information  in  nature  of  a 
quo  warrantOy  he  said,  depend  much  upon  the  same  princi- 
ples \  the  one  being  to  admit  an  officer  improperly  exdu- 
ded ;  the  other  to  oust  one  who  has  usurped  an  office  il legal- 
ly, in  order  to  make  way  for  the  rightful  candidate.  (2  Esp. 
Dig.  343,  Gould's  ed.  2  Hawk.  P.  C.  ch.  26,  s.  9.) 

A.  C.  Paige  and  M.  T  Reynolds,  for  the  defendant.  If 
the  canvass  were  an  original  proceeding  in  this  Court,  there 
m^ht  be  no  difficulty  in  saying  that  the  defendant  should  not 
hold  his  place  as  sheriff;  but  there  is  an  insuperable  impedi- 
ment to  their  interference  at  this  stage,  and  in  this  manner. 
The  certificate  of  determination  of  the  board  of  canvassers  is 
conclusive  evidence  of  the  legal  election  of  the  defendant.  It 
can  neither  be  impeached  nor  contradicted.  The  only  guard 
against  misconduct  is  provided  by  the  19th  section  of  the  act. 
If  the  canvassers  wilfully  violate  their  oath,  they  are  subject 
to  the  penalty  of  500  dollars.  This  court  might,  for  the  rea- 
son relied  on  in  this  case,  review  every  canvass  of  an  eleotion, 
not  excepting  that  o\  governor,  Ireut.  governor,  &e.  by  tbe 
state  canvassers.  Upon  the  same  ground,  an  infornmtioB 
would  lie  against  a  member  of  either  hotrse  of  the  legislalura ; 
for  if  this  Court  ha^e  jurisdiction,  it  can  be  taken  away  only 
by  express  provision.  When  organized  pursuant  to  the  iMi 
action,  a  majority  of  the  county  board  are,  by  the  same  see- 
tton,  to  determiae  &c.  upon  the  person  or  persons  dtriy  fleet- 
ed, &c.  as  sheriiT,  &c.    The  auttority  here  H  jodieial ;  find  it 
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Vij^^ft/*    is  plain,  from  the  whole  act  on  this  subject,  the  legislature  in- 
vj^v^^^*    tended  that  the  determination  should  be  as  far  binding  and 

The  People    conclusive  as  a  judgment  in  a  court  of  justice. 

Van  Slyok.  Very  great  inconveniences  will  result  from  a  contrary  con- 
struction. Suppose  the  defendant  to  be  ousted;  a  new  sher- 
iff cannot  be  immediately  chosen ;  the  board  cannot  be  con- 
vened ;  they  are  functus  officio ;  their  powers  are  limitted. 
As  a  body,  they  must  be  made  up  of  the  town  boards,  which 
are  continually  changing ;  and,  if  otherwise,  they  can  do  no 
act  after  the  Tuesday,  or  some  adjourned  day  next  succeed- 
ing the  election.  They  cannot  again  convene.  No  subsequent 
board  can  perform  their  duties.  No  process  can  be  issued 
to  restore  Van  Voast ;  and  the  county  must  for  a  time  re- 
main without  a  sheriff.  The  coroners  cannot  take  the 
county.  Their  powers  are  inadequate,  being  principally  ju- 
dicial;  seldom  ministerial.  (5  Com.  Dig.  Officer,  (6.  5 
to  13.)  1  BI.  Com.  348-9.  1  K.  L.  420,  1,  s.  5.)  In  his 
ministerial  capacity  he  acts  strictly  as  a  substitute  for  the 
sheriff  in  the  case  of  his  death,  partiality,  &c.  What,  in  the 
mean  time,  is  to  become  of  the  gaol  aud  the  prisoners  ?  Is 
the  door  to  be  thrown  open  to  them  ?  If  the  Court  sees  that 
such  a  consequence  must  follow,  they  will  not  interfere.  It 
is  a  maxim  that  if  the  right  of  an  individual  conflict  with  the 
public  safety,  the  former  must  yield. 

By  the  14th  section  of  the  act  regulating  elections,  the 
Judges  of  this  Court  are,  upon  certain  events,  to  act  as  state 
canvassers  ;  and  the  powers  of  state  and  county  canvassers 
are  conferred  in  nearly  the  same  terms.  Would  you  inter- 
fere and  grant  an  information  upon  a  canvass  of  two  of  your 
own  body  ?  You  must  do  it  upon  the  principle  relied  on 
here.  The  legislature,  obviously,  never  intended  that  this 
Court  should  exercise  the  power  of  review.  The  case  is 
one  of  the  first  impression.  Not  one  case  of  an  information 
in  nature  of  a  quo  wan^anto  to  try  a  right  to  the  office  of 
sheriff  can  be  produced.  There  is  but  one  instance  in  the 
books  of  such  a  proceeding  against  an  elective  public  offi- 

(•)  ThM  Fto-  c^f  ^^d  ^^^  ^^^  ^  supervisor,(a)  where  it  was  refused  on 
fw  ^11  ^T?''  ^  groood  that  the  term  of  office  had  nearly  expired.  Ad- 
ji^.  184.       mitting,  however,  that  it  will  lie  in  that  case,  it  does  not 
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follow  that  it  will  lie  against  a  sheriff.  There  is  no  board,  albanTv 
as  in  this  case,  vested  with  judicial  powers.  The  Justices  of  ^^^'  ^^^' 
the  town  are  to  preside,  with  authority  to  say  who  shall  vote,  The  Peopl« 
but  not  who  is  elected.  The  canvass  is  a  ministerial  act.  ^  I,;  . 
(2  R.  L,  127,  s.  2,  3.)  The  case  of  Rex  v.  The  Vice  Chan- 
cellor of  Cambridge f  cited  from  Burrow,  1647,  was  a  pro- 
ceeding by  mandamus.  But  admiting  the  principle  to  be  the 
same,  it  will  be  found,  on  examining  that  case,  that  the 
power  of  the  canvassers  was  not  judicial.  The  statute  (1 
R.  L.  418,  19,  s.  1,)  requires  that  the  county  should  be  as- 
signed to  the  new  sheriff.  This  is  done.  Suppose  the  de- 
fendant to  be  ousted  of  his  office,  to  whom  shall  he  assign  f 
The  statute  requires  that  he  should  assign  to  his  successor  ? 
Here  he  has  none.  It  requires  that  the  assignment  should  be 
by  the  sheriff.  Being  ousted  of  his  office,  no  one  is  left  to 
perfonn  that  duty.  The  Court  will  look  to  the  interests  of 
the  public.  The  King's  Bench  have  denied  a  certiorari  to 
remove  an  assessment  of  the  land  tax.  {Rex*  v.  King  et  al. 
2  T.  R.  234.)  So  of  a  poor  rate,  ont  he  ground  of  general 
inconvenience.  (2  Str.  932,  975.)  And  they  will  act  upon  the 
same  principle  in  this  case.  The  defendant  has  prisoners  in 
custody,  whom  he  cannot  hold :  perhaps  both  himself  and 
bail  will  be  left  without  accountability  to  creditors.  At  any 
rate,  he  is  regularly  in ;  and  the  hazard  and  loss  of  an  ouster 
should  not  be  visited  upon  his  head,  who  is  found  to  be  io 
regular  possession  of  the  office,  by  the  act  of  a  board  of  can- 
vassers. 

Suppose  an  inspector  had  not  attended  from  the  town  of 
Niskayuna,  would  the  Court  interfere,  because  the  constito- 
tion  requires  a  majority  ?  Where  is  the  Court  to  stop  ?  Will 
they  descend  to  the  towns  and  look  to  their  proceedings  1 
Because  an  improper  vote  may  have  been  received,  will  they 
examine  and  deduct  it  ?  Is  this  practicable  ?  Beside,  the 
ceremony  of  a  canvass  is  indeed  an  idle  one,  if  liable  to  be 
thus  overturned.  It  has  no  binding  force,  and  might  as  well 
have  been  omitted  altogether  by  the  act 

If  this  Court  have  jurisdiction  to  review  the  determination 
of  the  board  of  canvassers,  their  reviewing  power  cao  only 
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ALBANY,    be  exercised  through  the  medium  of  a  certiorari ;  and  uiHil 
I\Bb.  1825.    reversed  in  this  form,  it  remains  valid  and  conclusive,  and 
The  People   cannot  be  questioned  by  an  information  in  nature  of  a  qno 
T.  warranto.    A  certiorari  is  necessary  to  reverse  an  impro- 

'  per  appointment  of  a  constable  by  two  Justices.  {Wood  v. 
Peake  8  John.  Hep.  69.)  The  reason  is,  because  the  2  K. 
L.  127,  s.  5,  conferring  this  power  of  appointment,  creates  a 
judicial  authority,  from  the  exercise  of  which  a  certiorari 
lies.  (Wilde  v.  Washburn^  16  John.  Rep.  49.)  And  the 
power  conveyed  by  the  statute  in  question  is  as  plainly  so  as 
that  given  by  the  earlier  statute  in  relation  to  the  appoint- 
ment of  a  constable.  For  the  cases  in  which  a  certiorari 
will,  in  general,  lie,  and  is  necessary,  the  Court  nre  referred 
to  Smith  v.  Lswis,  (3  John.  Rep.  168-9,  per  K^$dy  Ch.  J. 
Lawton  v.  The  Comrs.  of  H.  W,  of  Cambridge^  (2  Caines* 
Rep.  179,)  Leamed  v.  DuvaU  (3  John.  Cas.  141,)  The  People 

T.  Runkel,  (6  John.   Rep.  334.)   Rex  v.   Inhabitants  of- ^ 

in  GlanorganshirSf  (1  Ld.  Raym.  580.)  Cross  v.  Smithy  (1 
Snik.  146,)  1  Bac.  Abr.  Certioiari  (B),  Rex  v.  The  Inhab- 
itants of  Great  Marlow^  (2  East,  244.)  The  certificate  of 
determination  was  a  record,  the  history  of  a  judicial  decis- 
ion, unimpeachable  for  defect  or  illegality ;  and  no  averment 
is  admissible  against  it.  (1  Chit.  PI.  353-4,  480-1.  1  PhiL 
Ev.  218,  219,  ed.  1820,  and  the  cases  there  cited.  M'Lean 
V.  Hugarinj  13  John.  Rep.  184.)  The  writ  of  certiorari 
18  the  only  known  and  acknowledged  process  to  reverse  the 
judicial  decision  of  an  inferior  tribunal.  A  quo  warranto  is 
inapplicable,  except  when  the  power  to  be  reviewed  is  min- 
isterial. 

But  the  board  of  canvassers  decided  correctly  in  refusing 
the  inspector  from  Niskayuna  his  seat;  and  in  refusing  to 
canvass  the  votes  from  that  town.  The  attending  inspec- 
tor should  have  been  appointed  on  the  first  day  of  the  elec- 
tion; and  that  appointment  should  have  been  made  in  wri- 
ting and  signed  by  a  majority  of  the  inspectors.  The  forms 
of  instruments  and  proceeding,  promulgated  by  the  secreta- 
ry of  state,  were  sanctioned  by  the  statute,  (sess.  45,  ch.  25, 
s.  80,)  by  which  it  was  made  his  duty  to  furnish  them. 
There  should  be  a  written  appointment  in  the  hands  of  the 
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attending  insj^ectory  to  inform  the  board  of  his  authority.     ALBANTt 
The  act  of  appointment  should  be  written ;  and,  at  any  rate  *  ^^^ 

made  out  during,  or  immediately  after  the  election,  not  at  The  Peopla 
any  distance  of  lime.  These  successive  certificates  were  «  g.  .  . 
a  mere  recital  of  what  was  previously  done. 

An  information  in  the  nature  of  a  quo  warranto  against  a 
sheriflT  cannot  be  brought  on  the  relation  of  an  individual. 
Van  Voa^t  has  no  interest  in  the  question,  because  thii 
court  have  no  power  to  restore  him ;  and  where  an  individu- 
al has  no  interest,  he  cannot  be  received  as  relator.  (Hex  v. 
Williams,  1  Burr.  402.  407,  3  Bl.  Com.  262,  263,  264,  note 
1.  Rex  V.  Wallis,  5  T.  R.  375.  Rex  v.  Marsden,  3  Burn 
1812.  1816,  J817.  Rex  v.  Hally  1  Barnwell  &;  Cresswell, 
287.  Gnmmonwealtk  v.  The  Uu.  Fire  and  Mar,  Ins.  Co.  in 
Newburyport,  5  Mass.  Rep.  230.)  The  proceeding  should 
be  in  tlie  name  of  the  People,  without  a  relator. 

The  defendant  was  bound  to  take  the  office  or  be  indict- 
ed and  punished.  {Rex  v.  Wallis,  5  T.  R.  375.  381,  per 
Buller,  J.  5  Jac.  L.  Diet.  377,8,  ed.  1811,  tit.  Quo  War- 
ranto.  1  Bl.  Com.  341.  2  Chit.  C.  L.  267,  note  (x).  The 
Attorney  General  v.  Read,  2  Mod.  300,  arg.  for  the  plaintiff. 
6  Com.  Dig.  Viscount,  (A.  2.)  And  there  is  a  difference 
made  in  several  of  the  cases  just  cited  between  one  compel- 
led to  take  a  burthcnsomc  office,  and  one  claiming  and  com- 
ing in  as  a  volunteer.  The  defendant  was  made  sheriff  by 
the  act  of  others. 

If  judgment  be  rendered  against  the  defendant,  the  fine 
should  be  merely  nominal.  The  information  in  nature  of  a 
quo  tvarranto  is  for  the  purpose  of  trying  a  civil  right;  and 
the  treatment  of  it  as  a  criminal  proceeding  is  formal  mere- 
ly. {The  People  v.  Utica  Ins.  Co.  per  S|)enccr,  J.  15  John. 
Rep.  387.  3  Bac.  Ab.  Informations,  (A)  p.  636,  ed.  1813. 
Rex  V.  Shepherd,  4  T.  R.  385.  3  Bl.  Com.  262.  264,  note 
1.)  This  is  the  first  proceeding  of  the  kind  against  a  sher- 
iff. The  town  certificate  of  appointment  was  signed  by 
two  only  of  the  inspectors,  one  of  whom  was  the  carrier  of 
the  voles  ;  and  the  supplemental  certificates  were  entirely 
unavailing.  The  secretary's  directions  were  taken  as  the 
guide ;  and  all  proceeded  in  good  faith.    The  reasons  fully 
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AUiANT,  appear  for  every  step  that  was  taken.     The  fine  goes  to  the 

Feb.  1835.  people,  and  is  no  benefit  to  the  relator.     Under  these  cir- 

'^^TfwpU  cumstances,  there  is  nothing  to  take  the  case  out  of  the  gen- 

▼•  era!  rule,  that  the  fine  should  be  nominal  only. 

Van  Slytk, 

A.  Van  VechUfiy  in  reply.  The  question  is,  whether  the 
defendant  was  elected  or  canvassed  into  office.  If  the  latter, 
he  is  not  sheriff.  It  is  admitted  that  the  election  was  regu- 
lar. The  work  was  well  done,  so  far  as  that  was  concerned. 
We  deny  that  the  act  of  the  county  board  was  judicial.  It 
was  merely  ministerial.  They  are  required  to  cast  up  the 
votes  as  returned ;  and  any  one  who  understands  arithmetic 
can  do  this.  They  have  power  to  do  nothing  more.  The  ad- 
dition gives  the  result.  They  are  not  to  say  who  are  or  who 
are  not  competent  voters ;  or  whether  the  votes  are  to  be 
received  and  counted ;  but  merely  to  fix  the  majority  from 
the  return  made ;  and  declare  the  result,  upon  the  certificate 
of  the  town  inspectors,  who  are  required  to  certify  the  vote& 
at  full  length.  Is  this  a  judicial  act?  Then  every  school- 
master in  the  state  becomes  a  judge,  if  he  happens  to  be  cho- 
sen an  inspector.  Some  degree  of  judgment  must  be  exer- 
cised, to  be  sure  ;  but  not  that  sort  of  judicial  discretion,  we 
trust,  which  is  to  control  the  constitution.  Rex  v.  Vice  Chan-- 
cellcr  of  Cambridge,  (  3  Burr.  1647)  is  decisive  that  the 
election,  not  the  decision  of  the  canvassers,  confers  the  right. 

The  votes  are  to  be  certified  by  the  town  inspectors,  two 
copies  made ;  one  to  be  deposited  in  the  town  clerk's  office 
before  the  canvass  commences ;  and  another  to  be  delivered 
to  the  county  clerk  to  the  inspector  appointed  to  attend  the 
county  board ;  this  also  before  the  canvass  commences. 
The  mere  possession  of  this  copy  by  the  inspector  is,  at  least,. 
prima  facie  evidence  of  his  appointment.  No  new  officer  is 
to  be  elected.  The  inspectors  of  the  town,  are  all  and  each 
of  them  presidents ;  and  the  right  to  deliver  the  votes  and  act 
as  a  member  of  the  county  board  is  incident  to  the  office  of 
inspector.  Tymeson  had  a  statement  of  votes  duly  canvass^ 
ed.  This  informed  the  board  of  all  it  was  requisite  they 
should  know.  If  there  was  fraud,  or  any  thing  surreptitioua 
on  the  part  of  the  inspectori  it  then  lay  lay  with  the  board  to 
vhew  it. 
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The  secretary  could  impose  no  form  not  required  by  the     albart, 
election  law.     The  member  of  the  county  board  is  to  be  ap-  ^*'* 

pointed  by  his  fellow  inspectors.  This  is  all  which  the  act  The  Faopk 
requires.  No  writing  is  necessary.  No  particular  time  is  VanSlTck. 
required ;  and  are  we  gravely  to  be  told,  that  the  power 
given  to  the  secretary,  to  prescribe  the  forms  of  proceeding, 
enables  him  to  do  away  or  neutralize  the  act?  The  secre- 
tary thought  it  a  good  thing  to  have  a  president ;  and  it  might 
be  well  enough ;  but  the  inspectors  have  indulged  in  a 
bolder  fancy,  and  have  made  the  omission  avoid  all  the  pro- 
ccedings. 

I  have  said  a  certificate  is  to  be  filed  in  the  town  clerk's 
office.  Is  not  this  a  judicial  act  as  well  as  that  of  the  county 
canvassers  ?  If  so,  here  would  be  record  against  record,  an 
estoppel  by  which  the  county  board  should  have  been  gov- 
erned. This  alone  would  answer  the  notion  of  conclusive- 
ness. Because  the  court  examine  the  county  canvass,  it  is 
a  non  sequitur  that  they  may  go  back  to  the  town  poll. 
Every  thing  there  has  been  regularly  done.  The  maxim  of 
law  is,  that  there  is  no  law  without  a  remedy.  The  right 
to  interfere  with  wrongful  elections  by  mandamus  or  quo 
warranto  existed  at  common  law;  and  is  recognized  and 
regulated  by  statute,  (1  R.  L.  107.)  The  former  is  to  com- 
pel admission  when  the  office  is  vacant ;  the  latter  to  oust 
when  it  is  improperly  filled.  The  statute  extends  to  any 
office  or  franchise  in  the  state  ;  being  much  broader  than  the 
English.  An  information  has  repeatedly  been  allowed  in  re- 
lation to  public  elective  offices.  (The  People  v.  the  Mayor^ 
4^.  of  New  Yorky  3  John.  Cas.  79.  The  People  v.  Sweetings  2 
John.  Rep.  184.)  The  last  case  was  that  of  a  supervisor ;  and 
it  was  not  questioned  that  the  information  would  have  Iain, 
had  not  the  term  of  office  nearly  elapsed  before  it  was  ap- 
plied for.  Yet  no  substantial  distinction  exists  between  the 
powers  of  the  inspectors  at  town  meeting,  in  reference  to  the 
supervisor,  and  those  of  the  county  board  as  to  the  slieriflT. 
It  is  merely  counting  and  estimating  the  votes  in  either  case. 

It  is  not  necessary  to  reconvene  the  county  board  in  order 
to  restore  Van  Voast.  The  verdict  of  the  jury,  and  the 
judgment  of  this  Court,  will  answer  every  requisite  purpose. 
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AABANY,        This  court  have  nothing  to  do  with  the  consequences.     If 
IM.  1825.     jjjg  defendant  be  an  U3urper,  he  musl  be  ousted.     The  court 
Tb0 People    ^a^^  ^^  dispensing  power;  and  if  the  facts  found  warrant 
Hiwsk     ^^'  ^^y  ^^'^  '"  ^"^y  bound  to  pronounce  judgment  of  ouster. 
k  is  asked,  how  do  you  get  Van  Voast  in  7     It  might  as 
well  be  asited  how  you  get  the  defendant  out?     If  the  court 
have  the  means  of  executing  their  judgment  by  the  proper 
officer,  then  there  is  no  difficulty  in  either.     All  Van  Voast 
has  to  do  on  ouster  of  the  defendant,  is  to  give  security 
and  take  the  oath  of  office.     The  custody  of  the  county  de- 
volves, in  the  mean  time,  to  the  gaoler  de  facto,  who  must 
give  over  the  gaol  to  the  sheriff  </e  jure.     Gentlemen  need* 
be  under  no  concern  as  to  the  modus  operandi.     We  will  see 
to  it ;   and  endeavour  to  be  sufficiently  advised  of  the  man- 
ner in  which  our  rights  are  to  be  enforced  and  maintained. 

Van  Voast  was  the  proper  relator.  In  the  view  we  have 
taken,  he  has  the  highest  interest,  and  is  receivable  upon 
gentlemen's  own  principles.  He  has  tlie  right,  and  is  the 
only  one  who  would  come  in  and  assume  the  responsibility 
fi^  costs. 

A  certiorari  is  inapplicable.  It  would  be  no  remedy. 
We  are  necessarily  here  by  information  in  order  to  shew  the 
falsity  of  the  decision.  A  certiorari  would  presuppose  the 
truth  of  the  record.  We  aver  its  falsity.  To  whom  can 
a  certiorari  issue?  Gentlemen  say  the  board  is  dissolved  ; 
and  it  cannot  go  to  them.  On  quo  warranto  the  facts  are 
tried  by  a  jury,  the  court  give  judgment  of  ouster ;  the 
rightfuf  claimant  comes  in;  and  the  court  will  either  give 
judgment  to  this  effi;ct,  or  grant  a  mandamus  to  the  proper 
authority,  compelling  them  to  receive  him. 

It  is,  perhaps  difficult  to  determine,  whether  an  informa- 
«tion  lies  to  try  the  title  of  the  governor  and  state  officers.  The 
governor  is  the  representative  of  the  state  ;  and  an  appeal 
from  the  state  canvassers  may  not  exist.  It  is  a  case,  per- 
haps, to  which  neither  the  common  or  statute  lavv  extends. 
But  it  by  no  means  follows,  that  the.  court  have  not  power  in 
this  instance.  Because  a  case  may  be  put  a  little  puzzling,  it 
does  not  deprive  the  court  of  jurisdiction.  The  constitu- 
tion gives  the  right  to  congress,  senate  and  assembly  to  de- 
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tsiraiae  all  questions  upon  the  election  of  their  member )  AUAinr» 
and  impliedly  excludes  the  jurisdiction  of  the  Court  in  those  *  ^^ 
cases.  The  Pbopto 

T. 

Carta,  per  Woodwortr,  J.  This  is  an  infonmition  in 
mture  of  a  quo  warranto,  filed  against  the  defendant*  who* 
as  is  alleged,  intruded  info,  and  unlawfully  holds  the  office  of 
sberiflfof  the  county  of  Schenectady. 

The  remedy  by  information  is  adapted  to  this  case.  Ther 
statute  is  comprehensive  in  its  terms.  It  extends  to  all  per« 
sons  who  shall  usurp,  intrude  into,  or  unla«% fully  bold  aad 
execute  any  office  or  franchise  within  this  state.  The  ju- 
risdiction of  the  Court  cannot  well  be  doubted,  when  the 
question  relates  to  a  public  office.  The  decision  of  officers 
acting  ministerially  is  sought  to  be  reviewed.  In  The  People 
V.  The  May{)r  of  New  York,  (3  John.  Cas.  79,)  and  The  same 
T.  Sweeting,  (2  John.  Rep.  184)  the  Court  entertained  juris- 
diction ;  in  one  case  where  the  relator  claimed  to  have  been 
elected  to  the  office  of  alderman  ;  in  the  other,  to  that  of  su* 
pervisor ;  and  considered  an  information  as  the  proper  reiiie*^ 
dy  to  try  the  rights  of  the  parties. 

It  was  contended  on  the  argument,  that  the  decision  of  the 
board  of  canvassers  was  conclusive,  until  reversed ;  and  could 
only  be  reviewed  by  certiorari.  This  objection  cannot  pre- 
vail. The  duties  of  the  canvassers  are  ministerial.  They 
are  required  by  the  act  to  attend  at  the  clerk's  office,  and 
calculate  and  ascertain  the  whole  number  of  votes  ^iven  at 
any  election  ;  and  certify  the  same  to  be  a  true  canvass. 
This  is  not  a  judicial  act,  but  merely  ministerial.  They  have 
no  power  to  controvert  the  votes  of  the  electors.  If  they 
deviate  from  the  directions  of  the  statute,  and  certify  in  fa^ 
vor  of  a  sheriff  not  duly  elected,  he  is  liable  to  be  ousted  by 
information.  The  trial  is  had  upon  the  right  of  the  party 
holding  the  office.  The  certificate  is  not  conclusive.  The 
Court  will  decide  upon  an  examination  of  all  the  facts. 

The  question  then  is,  have  the  canvassers  complied  with 
the  duties  enjoined  on  them  by  law  ?  I  am  clearly  of  opin- 
ion thev  have  not. 

A  certificate  of  the  election  in  Niskayuna  was  signed  by 
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ALBANY)    all  the  inspectors^  and  one  of  their  number  appointed  to  de« 
Fab.  1825.    jjygj.  j^  ^^  ^q  clerk  of  the  county.     This  was  done  within 

The  people  the  time  limited  by  law.  When  the  board  met  to  calculate 
ai  ftk  ^®  votes,  the  inspector  from  Niskayuna  was  excluded,  on 
the  ground  that  he  did  not  produce  written  evidence  of  his 
appointment.  The  statute  declares  that  one  of  the  inspec- 
tors of  election,  who  shall  actually  preside  at  such  election, 
to  be  appointed  by  a  major  part  of  the  inspectors  who  shall 
so  preside,  shall,  in  person,  deliver  to  the  clerk  a  copy  of  the 
statement  of  votes.  It  is  then  made  the  duty  of  the  inspec- 
tors, who  attend  at  the  clerk's  office,  to  ascertain  the  whole 
number  of  votes  given  for  the  respective  candidates  at  the 
election. 

The  10th  section  of  the  act  does  not  require  that  one  of 
the  inspectors  be  appointed  to  preside  at  the  election.  All 
the  inspectors  attending  equally  preside,  and  have  equal 
powers.  The  meaning  of  the  act  is,  that  some  one  of  the^ 
inspectors,  who  attended  the  election,  shall  be  appointed  to 
deliver  the  certificate,  and  attend  at  the  clerk's  office  of  the 
county.  It  is  not  necessary  to  make  this  appointment  until 
the  votes  of  the  town  are  canvassed. 

Although  an  appointment  by  writing  is  to  be  preferred,  it 
is  not  indispensible.  The  statute  is  silent  as  to  a  written  ap- 
pointment. If  an  objection  is  taken  when  an  inspector  pre- 
sents himself  at  the  board  of  canvassers,  the  evidence  of  his 
appointment  may  be  either  by  writing  or  parol.  If  the  state- 
ment of  the  votes  of  the  town  are  delivered  to  the  clerk  by 
an  inspector,  and  the  fact  of  his  being  an  inspector  is  not 
questioned  by  the  canvassers,  he  ought  not  to  be  excluded ; 
for  the  delivery  of  the  statement,  and  attendance  to  perform 
the  duty  of  a  canvasser  is,  prima  facie^  evidence  of  an  ap- 
pointment for  that  purpose.  The  canvassers,  therefore,  er- 
red in  excluding  the  inspector  from  Niskayuna  on  his  first 
application. 

But  if  this  were  not  sufficient,  the  certificate  produced,  be- 
fore the  hour  of  4  o'clock  on  the  12th  of  November,  was 
evidence  that  the  person  producing  it  had  been  regularly  ap- 
pointed. The  act  gives  the  power  of  appointment  to  the 
major  part  of  the  inspectors  who  shall  preside.    The  per- 
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son  appointed  is  not  excluded  from  participation  ;  and  con-  albant* 
sequently  he  may  constitute  one  of  the  majority  who  confer 
on  him  the  appointment.  A  second  certificate  signed  by 
all  the  inspectors  was  produced  the  next  day,  before  the  can- 
vass was  finished.  The  inspectors  from  Nisitayuna  attended 
personally;  and  offered  to  make  oath.  The  board  then 
decided  not  to  receive  any  evidence :  because  not  oSered 
previous  to  four  o'clock  P.  M .  of  the  day  preceding.  The 
votes  of  Niskayuna  were  not  calculated.  Excluding  that 
town,  the  defendant  had  a  majority  of  votes,  and  was  de- 
clared duly  elected.  If  the  votes  of  Niskayuna  had  been 
canvassed,  the  relator  would  have  been  found  to  be  elected* 
The  several  decisions  of  the  board  of  canvassers  are  mani- 
festly erroneous ;  and  call  for  the  interposition  of  this  court. 
The  defendant  was  not  duly  elected  sherilST;  but  unlawfully 
holds  that  ofHce.  It  is  the  opinion  of  the  court  that  judg- 
ment of  ouster  be  entered  ;  and  that  the  relator  recover  his 
costs  of  prosecution. 

Judgment  of  ouster. 


Jackson,  ex  dem.  Murpht  and  wife,  cLgainst  Van  Hobsxn. 
Ejectment  for  a  farm  in  the  town  of  Tai^hkanic,  in  the    ^"^^  "^^^ 

^  "hu  bargain- 

county  of  Columbia,  tried  at  the  Columbia  circuit,  on  the  ed  and  aoid,** 
30th  day  of  June,  1823,  before  Bbtts,  C.  Judge ;  when  a  ||^^  ^^^• 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  are   operaUre 

the  court  on  a  case.  uil^t  iSfe.**" 

On  the  27th  of  May,  1798,  Henry  W.  Livingston  ex-  .  Tenant  for 
ecuted  a  lease  of  the  premises  in  question,  to  John  Murphy  drained  hf 
and  Eve  Connor,  his  wife,  for  their  lives.  John  Murphy  ^*?"^*I;i*^'?X 
died  about  the  year  1814,  leaving  the  lessors  of  the  plaintifT  estate  or  any 
his  heirs  at  law ;  and  they  are  also  his  administrator  and  ^*?/J!|5^' 
administratrix  under  letters  dated  February  26th,  1814.  con^eTed  to  a 

The  defendant  claimed  under  and  gave  in  evidence  an  JSJ^J^^^it^t 

worda  of  limi- 
tation,  an  estate  for  the  life  of  the  mntee  passes,  unless  the  grantor  be  tenant  for  his  owa 
Hf^  only.  Then  only  an  estate  for  Uie  lift  of  the  mntor  passes.   Reason  of  this  distinctiimi 
If  tenant  for  years  convey  without  limitation,  his  whole  estate  passes. 

Vol.  IV.  48 
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ALBAifT,     instrument  in  writing,  commencing  in  the  usual  form  o^nr- 
Fd».    1625.    tides  of  agreement,  dated  the  28ih  April,  1800,  interchange- 


T. 

Van  Hoeaen. 


JacksoD  ably  signed  and  sealed  by  John  Murphy,  in  his  life  time,  and 
Jacob  Van  Hoesen,  the  father  of  the  defendant ;  which,  after 
naming  the  parties  and  date,  ran  thus ;  **  witnesseth,  that 
tbd^said  John  Murphy  of  the  first  part  has  bargained  and  sold 
unto  the  said  Jacob,  the  farm,  ^c.**  (the  premises  in  ques- 
tion; and  these  words,  has  bargained  and  sold,  were  tlie 
only  operative  words.  Murphy  also  declared  by  this  instru- 
ment that  Van  Hoesen,  **  is  to  have  possession  of  the  above 
premises  on  the  1st  day  of  May  next."  The  instrument 
then  provided  for  paying  the  consideration  money  by  instal- 
ments. 

Jacob  Van  Hoesen  took  possession  accordingly,  and  con- 
tinued in  possession  till  about  1815,  when  he  died,  leaving 
the  defendant  his  heir  at  law,  who  continued  in  possession  to 
the  time  of  the  trial. 

The  instrument  in  writings  executed  by  John  Murphy  and 
Jacob  Van  Hoesen,  was  left  with  one  F.  Hanson  till  about 
two  years  before  the  trial,  who  also  testified  that  he  filled  up 
a  printed  blank  lease  for  the  premises  from  John  Murphy  to 
Jacob  Van  Hoesen,  dated  January  20lh,  1814,  for  the  parties 
named  in  it. 

When  the  instrument  of  the  28th  of  April,  1800,  was  ex- 
ecuted, Murphy's  name  was  stricken  out  of  the  rent  book 
as  tenant,  by  the  agent  of  Livingston  the  landlord,  and  Van 
Hoesen's  inserted  as  tenant  of  that  farm  ;  and  the  rents  have 
always  since  been  paid  by  Van  Hoesen  and  his  heirs. 

E.  Williams,  for  the  plaintiff.  The  instrument  in  writing 
of  the  28th  of  April,  1800,  was  executory  and  not  a  pi-esent 
lease  or  conveyance ;  and  was  to  have  been  followed  up 
by  a  lease,  which  was  never  executed.  It,  therefore,  pass- 
ed no  interest.  (4  Cruise's  Dig.  'Deed,  ch.  33,  s.  34,  p.  428, 
429.  Blandford  v.  Marlborough,  per  Ld.  Chancellor,  2 
Atk.  545.  Jackson  v.  Kisselbrack,  10  John.  Rep.  336,  337. 
Roe  v.  Asbumer,  5  T.  R.  163,  167.  Doe  v.  Smithy  per  Ld. 
EUenborough,  6  East,  535.  Goodtitk  v.  Waig^  1  T.  R. 
786.) 
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At  any  rate,  if  it  could  be  construed  into  a  sub-lease  or  albany, 

conveyance  inprcesentU  it  passed  only  an  estate  for  the  life  ^®^-  ^^^' 

of  the  bargainee,  tliere  being  no  words  of  limitation  or  of  in-  jackson 
beritince.     Then  the  death  of  the  bargainee   terminates  the        '^• 

estate.     (Co.  Litt.  42,  a.  id.  s.  283,  id.  183,  a.  b.)  ^'^         ""• 

/.  Sudamy  for  the  defendant.  The  instrument  of  the  28th 
of  April,  1800,  contains  apt  words  of  conveyance, "  has  bar- 
gained and  sold,"  and  operates  as  an  assignment  or  convey- 
ance of  the  premises.  (Jackson  v.  Kesselbrack,  10  John.  Rep. 
336,  aud  the  cases  there  cited.)     Where  the  estate  intended  < 

to  be  passed  by  a  conveyance  is  not  mentioned,  it  is  deemed 
to  pass  an  estate  for  the  life  of  the  grantee,  if  the  grantor 
bad  power  to  sell  such  an  estate.  (1  Cruise's  Dig.  Estate 
for  life,  s.  4,  5,  p.  60,  61.  Co.  Litt*  42,  a.  sec.  56.)  Mur- 
phy, having  only  a  life  estate  in  the  premises  could  not  con- 
vey for  the  life  of  his  grantee ;  and  the  law  will  so  construe 
the  conveyance  as  to  have  it  pass  the  estate  which  he  had  in 
the  premises.  (Co.  Litt.  42,  a.  id.  sec.  283.  Wood's  Inst. 
128-9.  269.)  The  court  will  also  be  guided  by  the  acts  of 
the  parties,  the  long  possession,  the  payment  of  rent,  and  the 
change  of  the  tenant's  name  in  the  rent  roll.  There  is  no 
doubt,  from  the  context,  but  that  Murphy  intended  to  divest 
himself  of  all  his  interest.  The  authorities  relied  on  against 
this,  are  where  a  question  might  arise  between  the  tenant 
and  the  reversioner  upon  the  effect  of  a  common  law  con- 
veyance. No  such  question  can  arise  upon  conveyances 
which  take  effect  upon  the  statute  of  uses. 

Curia^  per  Savage,  Ch.  J.  The  questions  arising  in  this 
case  are, 

1.  Was  the  article  an  agreement  for  a  lease,  or  was  it  a 
lease  in  itself? 

2.  If  it  was  an  instrument  conveying  a  present  interest, 
what  estate  passed  by  it  ? 

As  to  the  first  question,  it  is  unnecessary  to  examine  the 
numerous  cases  to  be  found  on  the  subject.  They  are  ma- 
ny of  them  cited  in  Jackson  v.  Kmelbi-ackf  (10  John.  337,) 
which  I  consider  decisive  of  this  question.     In  that  case  a 
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ALBANY,  memorandum  of  an  agreement  was  made,  by  which  the 
Feb.  1825.  gnmtor  "  set  and  to  farm  kr  to  the  defendant  certain  prem- 
Jackson  ^^cs ;  and  the  agreement  contained  a  covenant  that  they 
y  ^'  should  be  surveyed,  and  then  the  defendant  was  to  take  a  lease. 
The  late  Chief  Justice,  in  giving  the  opinion  of  the  Court, 
^says  that  the  last  circumstance  has  generally  given  a  char- 
acter to  the  instrument  of  an  agreement  for  a  lease  as  con- 
tradistinguished from  a  present  demise.  He  adds,  that  none 
of  the  cases  contradict  the  position,  that  where  there  are  apt 
words  of  present  demise,  and  to  them  are  superadded  a  cov- 
enant for  a  further  lease,  the  instrument  is  to  be  considered 
a  lease,  and  the  covenant  as  operating  in  the  nature  of  a 
covenant  for  further  assurance.  This  case  is  much  strong- 
er. Here  are  apt  words  of  conveyance.  The  contract 
seems  to  be  complete,  and  no  provision  is  made  for  any  fur- 
ther conveyance.  If  the  assertion  be  true,  "  that  there  is 
no  case  of  a  present  demise  by  apt  words  followed  by  a  pos- 
session, in  which  the  instrument  has  not  been  held  to  pass 
an  immediate  interest,*'  (per  Spencer,  J.  id.  338,)  then  cer- 
tainly an  immediate  interest  passed  by  the  instrument  under 
consideration. 

John  Murphy  had  an  estate  for  the  lives  of  himself  and 
wife,  and  though  the  case  is  silent  on  the  subject,  I  presume 
the  wife  is  still  living,  The  plaintiff,  then,  is  entitled  to  ret 
cover,  unless  John  Murphy  conveyed  away  his  whole  estate^ 
What  estate  did  he  convey  ?  Every  tenant  for  life  has  the 
power  of  alienating  his  whole  estate,  or  of  creating  any  estate 
less  than  his  own,  unless  restrained  by  condition.  If  he  seeks 
to  create  a  greater  estate,  the  effort  must  neccsst^rily  be 
void  for  the  excess,  as  no  one  can  give  what  he  has  not, 
(1  Cruise's  Dig.  Estate  for  life,  sect  95.) 

If  lands  are  conveyed  to  a  natural  person  without  any 
words  of  limitation  whatever,  he  will  take  an  estate  for  his 
own  life,  unless  the  grantor  be  only  tenant  for  his  own 
life ;  in  w))ich  case  the  grantee  will  take  an  estate  for  the 
life  of  the  grantor  only.  (4  Cruise's  Dig.  Deed,  ch.  24,  s.  42.) 
But  if  a  tenant  for  years  conveys  without  limitation,  his  whole 
ejitate  passes.  {Fenton  y.  Forstsr^  Dyer,  307,  b.  And  vid, 
2  Bac.  Abr.  Estate  for  life  and  occupancy,   (A)  p.  559.) 
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Lord  Coke  (Co.  Litt.  42,  a.  and  183,  a.)  gives  as  a  reason, 
the  raaxim  in  law,  that  every  man's  grant  shall  be  taken  by 
construction  of  law  most  forcibly  against  himself;  and  is  so 
to  be  understood  that  no  wrong  be  thereby  done  ;  for  it  is 
another  maxim  in  law,  quod  legis  constructio  non  facit  inju- 
riam.  And,  therefore,  if  tenant  for  life  make  a  lease  generally, 
this  shall  be  taken  an  estate  for  his  own  life  that  made  the 
lease ;  for  if  it  should  be  a  lease  for  the  life  of  the  lessee,  it 
would  be  a  wrong  to  him  in  reversion.  The  law  will  intend 
the  lease  to  be  such  an  one  as  he  may  lawfully  make,  rather 
than  that  an  injury  may  accrue  to  any  one.  (Co.  Litt.  42,  b.) 
Whether,  therefore,  the  estate  conveyed  be  for  the  life  of 
the  lessor  or  lessee,  as  both  are  dead,  it  is  at  an  end ;  and  as 
the  lease  to  John  Murphy  has  not  expired,  the  plaintiff  is  en- 
titled to  recover.  I  have  taken  no  notice  of  the  fact  of  Mur- 
phy's name  being  stricken  from  the  landlord's  rent  book,  as 
tliat  only  shews  the  opinion  of  his  a^ent ;  nor  of  the  unexe- 
cuted lease,  as  that  was  not  prepared  by  the  direction  of  the 
defendAnt, 

Judgment  for  the  plaintiff. 


ALBANY, 

Feb.  1835. 


Dewey  against  Osborn. 

Trespass  quare  clatisum  /regit,  tried  on  the  18th  day  of  A  leMor  in 
July,  1823,  at  the  Washington  circuit,  before  Walworth,  ejectmeDtmay 
C.  Judge.  The  plaintiff  gave  in  evidence  an  exemplifica-  ^^  ^^SUTZ 
tion  of  a  record  of  Judgment  in  favor  of  James  Jackson  ez  rainst  the  de. 
dem.  Thaddeus  Dewey  &  John  Goodwin  against  James  Bar-  Sj^^^fo,^^ 
ker,  junior,  docketed  in  this  court,  on  the  lOlh  day  of  Au- injary  done  to 

''  the    freehold, 

intermediato 
the  verdict  and  hah  foe.  poM,  ezeented. 

After  the  reentry  of  the  diMeiiee,  the  law  aappoeea  the  freehold  all  along  to  have  con. 
tiniied  in  him  ;  and  he  may  maintain  trespass  against  the  disseisor  and  his  senrants. 

The  record  of  recovery  in  ejectment  is  conclusive  evidence  of  title  in  the  lessor  of  the 
plaintiff,  from  the  time  of  the  demise  laid,  against  the  defendant  and  his  servants ;  who  can. 
not,  therefore,  in  bar  of  in  action  of  trespass,  shew  title  in  another  after  that  time. 

Where  there  are  several  separate  demises  in  a  declaration  in  ejectment,  an  action  of 
treepass  against  the  defendant  or  hii  seryants  may  be  maintained  in  the  Bune  of  that  leseor 
upon  whose  title  the  recovery  was  had;  and  where  it  appeared  that  the  sheriff  dellverad 
poesession  to  one  of  the  several  lessors  under  the  hob,  foe.  po9§,  this  was  held  primm  /mis 
evidence  that  the  recovery  was  upon  his  title. 
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gusty  1821 ;  and  also  a  writ  of  possession  tested  the  10th  day 
of  August,  1821,  returnable  on  the  first  day  of  the  (then) 
next  term  of  this  court ;  upon  which  was  indorsed  the  re- 
turn of  the  sheriff  of  the  county  of  Washington,  that,  by 
virtue  of  the  writ  of  possession,  he  had,  on  the  10th  day  of 
August,  1821,  caused  the  possession  of  the  premises  in  the 
writ  of  possession  mentioned  to  be  delivered  to  Dewey. 

The  plaintiff  then  proved  by  Henry  Thorn,  IJsquire,  that 
be  made  the  service  of  the  declaration  in  ejectment  about 
four  or  five  years  ago  upon  Barker ;  that  Barker  was  then  in 
possession  of  the  premises,  and  had  been  in  possession  for 
several  years  then  next  preceding ;  and  that  he  continued  so 
in  possession  until  the  execution  of  the  writ  of  possession; 
that  the  witness  was  present  at  the  time  when  the  sheriff 
turned  Barker  out  of  possession,  and  put  Dewey  in  posses- 
sion. 

Jonathan  Rice,  a  witness  for  the  plaintiff,  testified  that 
James  Barker,  junior,  was  in  possession  of  about  120  acres 
of  lot  No.  24,  in  the  Artillery  patent,  in  the  town  of  Fort  Ann, 
in  June,  1821,  and  had  been  for  a  number  of  years  previous 
to  that  time ;  that  there  was  a  small  framed  house,  a  small 
bam  and  a  corn  house  on  that  part  of  the  lot  so  possessed 
by  Barker ;  that  in  May  or  June,  1821,  the  buildings  were 
moved  off  the  lot  on  to  an  adjoining  lot  owned  by  James 
Barker.  That  the  defendant's  oxen  were  there,  and  helped 
draw  the  buildings ;  did  not  see  the  defendant  do  any  thing 
to  aid  in  moving  the  buildings  ;  thought  they  were  removed 
on  Saturday,  and  it  was  before  the  1st  of  July,  1821. 

Benjamin  Eastman,  a  witness  for  the  plaintiff,  testified  that 
he  knew  the  premises ;  was  present  when  the  buildings  were 
removed ;  had  since  heard  the  defendant  say  he  had  assisted 
in  removing  them,  and  expected  he  should  have  trouble  about 
it.  He  did  not  recollect  the  words  the  defendant  made  use  of» 
but  drew  this  conclusion,  that  he  expected  trouble,  from  the 
fact  that  Chester  Dewey  had  forbid  them  removing  the  build- 
ings. James  Barker,  junior,  was  then  in  possession  of  the  land 
from  which  the  buildings  were  removed  ;  and  had  been,  for 
many  years,  using  it  as  his  own.  The  house  was  worth  150  or 
900  dollars  as  it  stood,  but  after  prepared  for  removing,  from 
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50  to  100  dollars.     The  buildings  were  drawn  into  the  ad- 
joining lot  owned  by  old  Mr.  James  Barker,  who  occupied 
the  land  from  which  the  buildings  were  drawn,  for  twenty 
or  thirty  years  before  James  Barker,  Junior,  went  into  pos- 
session.   He  succeeded  to  the  possession  of  his  father.    The 
defendant  and  other  neighbours  were  invited  to  assist  in  r^ 
moving  the  buildings,  and  the  witness,  with  the  others,  atten- 
ded in  consequence  of  such  invitation.     He  heard  some  one 
say  that  Dewey  had  recovered  the  land,  bu :  did  not  hear  the 
defendant  say  any  thing  about  it,  and  did  not  know  that  he 
knew  it.     The  defendant  told  him  that  he  came  there  to  as- 
sist James  Barker,  Junior,  to  remove  his  buildings,  and  said 
he  had  assisted  ;  that  he  had  a  yoke  of  oxen  there,  and  ex- 
pected to  get  into  trouble  about  it,  in  consequence  of  the  re- 
covery of  the  plaintiff  against  James  Barker,  Junior.     That 
James  Barker,  Junior,  had  been  in  possession  fer  eight  years 
previous  to  the  removal  of  the  buildings,  and  that  the  witness 
saw  him  remove  grain  from  off  the  premises  after  the  build- 
ings were  removed.      That  previous  to  the  removal  of  the 
buildings,  the  recovery  of  the  plaintiff  against  James  Barker, 
Junior,  was  the  subject  of  conversation  among  the  persons 
assembled  there  to  assist  in  the  removal.     That  after  ^ 
barn  and  corn-house  were  removed,  and  before  the  house 
was  removed,  while  the  company  was  assembled  for  the 
removal  of  it,  Chester  Dewey,  the  son  of  the  plaintiff,  came 
there  and  said  his  father  had  recovered  the  premises,  that 
they  belonged  to  him,  and  he  had  sent  him  (Chester  Dewey) 
to  forbid  the  removal  of  the  buildings.     That  the  defendant 
was  in  a  situation  to  have  heard  what  Chester  Dewey  said 
and  it  was  spoken  publickly. 

Chester  Dewey  was  also  produced  as  a  witness  on  the  port, 
of  the  plaintiff,  and  swore  that  the  action  of  ejectment  against 
James  Barker,  Junior,  at  the  suit  of  the  plaintiff,  his  father, 
was  tried  at  the  Washington  Circuit,  on  the  4th  day  of  June 
1821,  and  the  buildings  were  removed  from  off  the  premises 
on  Saturday  of  the  next  week ;  and  that  he,  by  the  direction* 
of  his  father,  the  plaintiff,  came  to  the  premises  at  the  time 
they  were  removing  the  buildings,  and  before  the  house  was 
removed  off  the  premises,  and  forbid  the  company  from  re- 
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moving  them ;  and  informed  them,  that  his  father  had  re- 
covered the  premises,  and  that  they  belonged  to  him. 

It  appeared  in  evidence  that  the  premises,  from  which  the 
buildings  were  removed,  were  the  same  which  had  been  re- 
covered in  the  ejectment  suit  by  Dewey  the  plaintiff,  and  from 
which  James  Barker,  Junior,  had  been  turned  out  of  pos- 
session by  virtue  of  the  writ  of  possession. 

The  plaintiff  then  rested  his  cause,  and  the  defendant  ap- 
plied for  a  non-suit,  which  was  overruled. 

The  defendant  then  offered  to  prove  that  James  Barker, 
Junior,  put  the  buildings  on  the  premises  for  his  own  use, 
while  he  was  in  possession,  claiming  to  hold  the  land  inde- 
pendent of  any  right  derived  from  the  plaintiff;  but  this 
testimony  was  objected  to  and  overruled.  The  defendant 
then  gave  in  evidence  a  deed  of  the  premises  in  question 
from  Adam  Patterson  to  James  Barker,  dated  February 
4th,  1796.  The  defendant  then  called  Abraham  Boyce, 
who  testified  that  James  Barker,  the  elder,  went  into  pos- 
session of  the  premises  about  the  time  of  the  date  of  the 
deed,  and  continued  in  possession  until  his  son,  James  Bar- 
ker, Junior,  took  possession  under  him,  about  eight  years 
since ;  that  the  witness  never  heard  Barker  say  any  thing 
about  the  title  of  the  land  until  within  about  fifteen  years ; 
since  which  time  he  had  claimed  to  be  the  owner,  and  wit- 
ness has  heard  him  say  he  had  a  better  title  than  any  body 
io  this  country.  The  defendant,  in  bar  of  the  action,  then 
offered  to  prove  that  James  Barker,  Junior,  held  under 
James  Barker,  Senior ;  and  that  the  defendant,  in  what  he 
did,  in  relation  to  the  removal  of  the  buildings,  acted  under 
the  direction,  and  at  the  instance  of  James  Barker,  the  gran- 
tee ;  but  this  testimony  was  objected  to  by  the  plaintiff,  and 
the  Court  decided  that  the  defendant  had  not  shown  sufficient 
to  found  an  adverse  possession  in  Barker,  and  the  testimony 
was  overruled.  The  defendant  then  introduced  several 
witnesses  to  show  the  value  of  the  buildings,  and  the  jury, 
under  the  direction  of  the  Court,  found  a  verdict  for  the  plain- 
tiff for  #55  damages. 
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D.  Russel,  now  moved  for  a  new  trial.  He  said,  1.  The 
record  produced  should  not  have  been  admitted  as  evidence. 
This  was  the  only  evidence  of  title  ;  but  ejectment  is  a  pos- 
sessory action,  and  can  give  no  right  against  a  third  person 
till  consummated  by  possession.  The  ejectment  neither  es- 
tablishes title  nor  possession.  Osborn  was  not  a  party  nor 
privy  to  the  suit ;  and  against  any  other  the  record  cannot 
be  received.  (Peake's  Ev.  38.)  Suppose  the  verdict  had 
been  the  other  way,  could  Osborn,  the  defendant,  have  set 
up  the  record  against  Dewey,  in  an  action  of  trespass  brought 
by  him?  The  rights  of  the  parties  must  be  reciprocal.  This 
is  the  test  of  admissibility  of  a  record.  It  must  be  such  as 
may  be  used  by  cither  party.  (Andrews  v.  Herring,  5 
Mass.  Rep.  210.  Fowler  v.  Collins,  2  Root,  231.  Torpin, 
Admr.  v.  Thomas*  Representatives  2  Hen.  &  Munf.  130.) 
The  record  would  show  neither  a  right  of  entry  nor  of  pro- 
perty, even  against  Barker,  who  might  have  brought  his  cross 
action  the  next  moment. 

2.  Dewey  was  at  most  a  tenant  in  common  with  others, 
according  to  his  own  showing ;  and  could  not  recover,  if  at 
all,  beyond  a  moiety  of  the  damages  equal  to  his  interest, 
which  could  not  have  been  more  than  one  half. 

3.  Again.  The  remedy  is  misconceived.  Trespass  quare 
clausum  f regit  can  only  be  maintained  by  the  person  who  has 
the  possession  in  fact  at  the  time  the  injury  complained  of 
was  committed.  The  mere  right  of  possession  is  not  enough ; 
and  for  aii  injury  to  the  freehold,  Dewey  is  the  last  who 
ought  to  sue,  because  the  ejectment  establishes  no  more  than 
a  possessory  right.  Even  for  an  injury  to  the  freehold,  the 
tenant  alone  can  have  trespass.  Campbell  v.  Arnold,  1  John. 
Rep.  511,  512.  2  Phil.  Ev.  133.  Stuyvesant  v.  Tompkins, 
9  John.  Rep.  61.  11  John.  509,  S.  C.  in  error.  Wickham  v. 
Freeman,   12  John.    183.      Douglass  v.  Valentine,  7   John 

273.) 

4.  The  decision  of  the  Judge  was  incorrect.  The  deed 
from  Patterson  and  the  evidence  of  Boyce  established  both 
claim  to,  and  color  of  title  in  Barker  sufficient  to  destroy 
all  presumption  that  the  grantee.  Barker,  senior,  held  under 
Dewoy.     The  possession  was  clearly  adverse*     There  wai 
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a  claim  of  right ;  and  is  there  a  doubt  that  20  years  having 
run,  the  possession  would  have  barred  an  ejectment  ?  Twenty 
years  possession  is  a  title.  (Taylor  ex  dem.  Aikyns  v.  HordCf 
per  Ld,  Mansfield,  1  Burr.  119.)  Here  the  possession  com- 
menced in  1796.  Barker  then  took  possession  under  color 
of  title,  and  possessed  till  1821,  which  forms  a  complete  pre- 
sumption of  title  in  him.  {Smith  v.  LoriUard,  10  John.  Rep. 
338,  356.)  Why  then  were  we  not  allowed  to  shew  that 
we  did  the  act  complained  of  by  direction  of  Barker,  the  el- 
der, who  had  the  right  ? 

5.  At  any  rate,  whether  the  possession  was  adverse  or 
not,  was  a  question  which  should  have  been  submitted  to  the 
jury. 

A.  Van  Vechteny  contra.  We  do  not  controvert  anv  of 
the  legal  positions  on  the  part  of  the  defendant.  But  they 
do  not  apply.  Here  was  a  recovery  in  ejectment  consum- 
mated by  a  delivery  of  possession  to  Dewey ;  and  the  ques- 
tion is  whether  a  man  who  has  recovered  in  ejectment  may, 
between  verdict  and  judgment,  be  stripped  of  all  the  perma- 
nent improvements  upon  the  land,  through  the  tenant  and  the 
assistance  of  his  neighbours  whom  he  calls  in. 

It  is  said  the  record  is  not  evidence  of  right.  This  posi- 
tion takes  for  granted  the  main  point  involved  in  it,  viz. 
that  the  defendant  was  a  stranger  ;  whereas  he  was  one  of 
the  defendant's  assistance  in  the  mischief.  The  agents  must 
abide  the  recovery  against  the  principal.  If  the  recovery 
was  conclusive  against  Barker,  it  is  equally  so  against  all 
who  come  to  aid  and  assist  him. 

The  recovery  in  ejectment,  consummated  by  the  execu- 
^  tion  of  a  writ  of  ?iab.  fac.  possess,  before  this  suit  was  com- 
menced, gave  the  plaintiff  a  right  of  action  for  intermediate 
trespasses  committed  on  the  premises.  This  is  plainly  so  as 
to  the  defendant  in  ejectment ;  (1  Ch.  PI.  177 ;  Richard  Lif- 
ford*s  case,  11  Co.  51  ;  Holcom  v.  Rawlins,  Cro.  Eliz.  540 ; 
3  BL  Com.  210)  and  whatever  is  evidence  against  him  is  so 
against  the  present  defendant.  He  identifies  himself  with 
the  original  defendant.  He  was  a  joint  trespasser  with  Bar- 
ker, and  liable  either  jointly  or  severally.    He  came,  not  to 
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exercise  his  own  rights,  but  those  of  Barker.  Trespass  is 
usually  brought  in  the  name  of  the  lessor  for  the  mesne  pro- 
fits, and  the  plaintiii'may  go  for  all  the  consequences  of  the 
original  tortious  entry ;  all  the  wrongful  acts  which  followed. 
{Chodtiile  v.  North  et  aL  Doug.  584.)  The  record,  in  such 
a  case,  is  conclusive  evidence ;  and  can  it  be  pretended 
that  the  assistance  of  half  a  dozen  servants  shall  shut  out  the 
record  as  against  them  ?  It  is  always  conclusive  evidence 
of  title,  from  the  day  of  the  demise  laid  in  the  declaration. 
{Van  Alen  v.  Rogers,  1  John.  Cas,  281.  Benson  et  al.v, 
Matsdorf,  2  John.  Rep.  360.) 

[WooDwoRTH,  J.  I  think  there  can  be  no  doubt  that  the 
right  to  recover  against  the  defendant  in  ejectment,  for  all 
the  wrong  he  has  committed,  follows  the  judgment  in  eject- 
ment ;  and  so  of  all  those  concerned  as  his  servants,  who 
come  to  his  assistance  after  ejectment  brought.] 

The  record  is,  to  be  sure,  evidence  of  nothing  more  than 
that  the  right  has  been  litigated  and  finally  decided  on  ;  but 
it  is  conclusive  on  the  defendant,  and  all  claiming  <under  him* 
(Biasdale  v.  Babcocky  1  John.  Rep.  517.  Kip  v,  Brigtuan, 
7  id.  168.  Waldro  v.  Long,  id.  173.  Jackson  v.  Randall,  11 
id.  405.  Outram  v.  Morewood,  3  East,  346.  Barney  v. 
Dev)ey,  13  John.  Rep.  224.  Jackson  v.  Stone,  id.  447. 
Case  v.  Reeve,  14  id.  70.  Runnington  on  Eject.  438,  439, 
441, 442.  Aslin  v.  Parkin,  2  Burr.  667.)  The  last  of  these 
cases  declares  that  possession  is  a  part  of  the  title ;  and 
therefore  the  recovery  cannot  be  controverted.  After  the 
recovery,  the  lessor  is  deemed  to  have  all  along  been  in  pos- 
session. (Goodtitle  v.  Tombs,  3  Wils.  118.)  Admitting  that 
judgment  gives  a  mere  possessory  right,  this  is  sufficient, 
according  to  the  defendant's  argument,  who  insists  that  the 
one  having  possession  should  bring  the  action.  And,  accord- 
ing to  Ld.  Mansfield,  in  Aslin  v.  Parkin,  the  record  estab- 
lishes the  right  to  the  possession  and  the  possession  itself. 
The  rule  that  the  record  is  evidence  only  against  parties  or 
privies  is  well  established.  But  when  one  comes  in  under 
the  defendant,  he  is  so  far  privy  as  to  be  concluded.  Stran- 
gers alone  are  excepted ;  those  who  stand  entirely  indepen- 
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dent  of  the  party.  The  record  would,  doubtless,  be  recip* 
rocally  evidence  for  or  against  the  plaintiff  according  1o  the 
verdict.  Had  it  been  for  the  defendant,  it  might  have  been 
used  in  this  action  to  evince  a  want  of  right  in-  the  plaintiflT. 
He  had  brought  the  action,  examined  and  cross-examined 
witnesses  and  submitted  his  rights  to  the  jury.  The  judg- 
ment was  followed  by  a  writ  of  possession,  executed  in 
ftivor  of  Dewey,  who  still  remains  in  possession.  Certainly 
this  record  is  evidence,  and  stands  conclusive  until  contra- 
dicted by  a  cross-ejectment  or  recovery. 

True,  if  the  demise  had  been  joint  from  Dewey  and  Good- 
win, this  action  should  have  been  joint  and  only  a  moiety  of 
the  damages  could  have  been  recovered.  But  this  was  not 
so ;  it  was  several,  and  the  recovery  on  the  demise  of  Dewey 
alone. 

Possession  was  delivered  to  Dewey  alone.  He  is  the  one 
in  possession  and  entitled  to  the  possessory  action  of  tres- 
pass. The  effect  of  the  recovery  is  to  make  the  defendant 
a  trespasser  ab  initio. 

The  adverse  possession  was  in  Barker,  senior,  if  in  any 
body.     This  cannot  be  used  to  aid  Barker,  junior. 

Russell^  in  reply.  It  is  not  necessary  to  deny  the  main 
positions  of  the  other  side.  All  the  authorities  cited  as  to  the 
effect  of  the  recovery  relate  to  the  remedy  against  the  tenant 
himself,  for  the  mesne  profits.  Benson  v.  Maisdorf^  (2  John. 
360)  is  a  fair  sample. 

We  had  a  right  to  defend  under  Barker,  senior,  in  whom 
the  title,  prima  fade,  resided  ;  and  who  stood  entirely  inde- 
pendent of  the  ejectment.  The  evidence  was  admissable 
under  the  general  issue.  {Dodd  v.  Kyffin,  7  T.  R.  350.  Ar- 
gent  V.  Durrani,  8  id.  403.  2  Phil.  Ev.  138.9.)  That  the 
younger  Barker  suffered  judgment  against  the  consent  of 
Barker,  senior,  does  not  effect  the  right  of  the  latter,  who 
was  in  from  1796;  that  Barker  the  younger  did  not  set  up 
Barker  senior's  title  does  not  preclude  our  doing  it  here.  If 
he  had  cut  down  all  the  timber  upon  the  lot,  could  Dewey 
for  that  reason  maintain  trespass  against  him  ?  No  privity 
is  shown  between  the  two  Barkers,     To  bind  the  defend- 
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ant,  a  privity  oF  estate  should  be  shewn  between  him  and  the 
defendant  in  ejectment.  The  suit  cannot  operate  against 
Q  mere  stranger.  Blasdale  v.  Bahcocky  (1  John.  Rep.  617) 
cited  on  the  other  side,  went  upon  privily  of  interest  and  no- 
tice neither  of  which  is  shown  here. 

Although  nominally  in  favor  of  James  Jackson,  the  action 
is,  in  truth  and  substance,  in  behalf  of  the  lessors  named ; 
and  shall  one  of  these  be  permitted  to  recover  for  the  whole  T 
Suppose  the  present  action  in  favor  of  Jackson,  the  nominal 
plaintifT,  as  it  might  be  ;  clearly  he  could  not  bring  succes- 
sive actions  lor  each  lessor.  The  remedy  cannot  be  divided 
in  this  manner.  Could  he  recover  the  entire  damages  in 
successive  actions  ?  This  would  be  still  more  unjust  and  ab- 
surd. And  can  this  injustice  be  worked  in  another  form,  by 
bringing  the  action  in  the  name  of  the  several  lessors  ?  The 
right  of  Goodwin,  upon  the  record,  appears  to  be  equal  with 
Dewey's.  The  most  favorable  light  in  which  he  can  be  view- 
ed is  as  a  tenant  in  common ;  and  the  rule  is  inflexible  in 
that  case,  thai  he  can  recover  only  according  to  his  moiety. 
(Austin  V.  Hally  13  John.  Rep.  286.) 

Case  V.  De-GoeSy  (3  Caine's  Rep.  261)  decides  that  stran- 
gers shall  not  be  made  liable  in  trespass  by  the  relation  and 
overreaching  of  a  suit.  It  is  said  the  defendant  was  the  mere 
servant  of  Barker ;  but  there  is  no  foundation  for  this  posi- 
tion in  point  of  fact.  We  expressly  offered  to  justify  under 
Barker,  the  eld:T.  That  the  defendant  came  to  assist  young 
Barker  did  not  preclude  his  setting  up  a  right  in  another, 
which  had  been  consummated  by  time. 

The  form  of  the  action  is  misconceived  also.  If  there  be 
a  remedy,  it  is  by  an  action  on  the  case. 


ALBANY, 

Feb.  18S5. 


Dewej 

T. 

Osborn. 


Curia,  per  Suthekland,  J.  The  defendant  acted  as  the 
servant  and  under  the  direction  of  Barker,  in  removing  the 
buildings,  which  constitutes  the  trespass  complained  of.  It 
was  committed  after  verdict  and  before  judgment  in  the 
ejectment  suit ;  and  the  action  was  not  brought,  till  after  the 
writ  of  possession  was  executed. 

The  first  question  which  arises  is,  whether  a  lessor  in  eject- 
ment, after  he  has  recovered  and  been  put  into  possession, 
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Fob.  1825. 


Dewey 

T. 

Ofborn. 


can  maintain  an  action  of  trespass  against  the  defendant,  or 
his  servants,  for  an  injury  done  to  the  freehold,  at  this  stage 
of  the  ejectment  suit,  and  while  the  defendant  continues  in 
possession. 

The  general  proposition,  that  trespass  quare  clausum  fre^ 
gii  can  be  sustained  only  by  the  person  who  had  the  actual 
possession  when  the  injury  was  conunitted,  cannot  be  ques- 
tioned. But  it  is  also  true,  that  in  case  of  disseisin,  the 
disseisee,  after  be  has  regained  possession  by  re-entry,  may 
maintain  trespass  against  the  disseisor,  and  his  servants,  for 
acts  intermediate  the  disseisin  and  re-entry  ;  for^  as  to  them 
the  laWf  after  the  re-entry y  supposes  the  freehold  to  have  coti" 
tinned  in  the  disseisee.  The  proposition  is  thus  laid  down 
and  illustrated  in  Lifford^s  case,  (11  Rep.  51}  ''If  one  dis- 
seises me,  and  during  the  disseisin,  he  cuts  down  the  trees 
or  grass,  or  the  corn  growing  upon  the  land,  and  afterwards 
I  re-enter,  I  shall  have  an  action  of  trespass  against  him  vi  et 
armis,  for  the  trees,  grass,  corn,  &c. ;  for,  after  my  regress, 
the  law,  as  to  the  disseisor  and  his  servants,  supposes  the 
freehold  always  continued  in  me.''  And  see  Moore  v.  HuS' 
sey,  Hob.  98.  20  Vin.  Abr.  Trespass,  (T)  pi.  5,  p.  465.  3 
Bl.  Com.  210.  1  Chit.  PI.  177.  Holcomb  v.  Rawlyns,  Cro. 
Eliz.  MO.  In  the  last  case  it  was  held  that  after  re-entrv, 
the  disseisee  could  maintain  trespass  not  only  against  the 
disseisor,  but  against  his  grantee.  The  only  difficulty  upon 
the  point  is  whether  the  remedy  shall  extend  to  a  stranger 
who  comes  in  by  title  under  the  disseisor,  or  be  confined  to 
the  disseisor  and  his  servants.  That  the  remedy  lies  against 
the  latter  is  unquestionably  now  the  settled  law,  though 
otherwise,  it  seems,  as  to  strangers.  (Case  v.  De  Ches  et  aL 
3  Caines'  Rep,  261,  263.  Wickham  v.  Freeman,  12  John. 
Rep.  184.)  The  contrary  position  in  6  Bac.  Ab.  Trespass, 
(c)  pi.  3  p.  566,  that  the  disseisee  of  land  cannot  maintain  an 
action  of  trespass  quare  clausum  fi'egit,  for  an  injury  done 
thereto,  betwixt  the  time  of  the  disseisin,  and  his  re-entry," 
if  it  be  intended  of  the  disseisor  as  well  as  strangers,  clearly 
is  not  law.  The  action  for  the  mesne  profits  is  an  action  of 
trespass  ;  and  is  founded  on  the  principle  of  possession  by 
relation  of  the  re-entry.    The  damages  in  that  action  are 
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hot  limited  to  the  rent.  Extra  damages  may  be  given. 
(Kunn.  on  Ej.  439,  and  the  cases  there  cited.)  Whether  the 
plaintiff's  remedy  for  the  mesne  profits  is  affected  by  the 
bringing  of  this  action,  is  not  now  a  subject  of  inquiry.  I 
think  this  action  may  be  maintained. 

The  record  of  the  recovery  in  ejectment  was  competent 
evidence  against  the  defendant  in  this  suit.  He  was  the 
servant  of  the  defendant  in  the  ejectment ;  and  acted  by  his 
orders.  A  judgment  is  evidence,  not  only  against  the  party  ; 
but  also  against  those  claiming  or  acting  under  him.  (Peak. 
Ev.  38.     1  Phil.  Ev.  222-3.) 

The  evidence  of  the  elder  Barker's  title  was  properly  re- 
jected. The  defendant  being  the  servant  of  Barker,  the  de- 
fendant in  the  ejectment,  whatever  concludes  him  is  conclu- 
sive against  the  present  defendant.  Now  the  recovery  ineject- 
ment,  as  between  the  lessor  and  the  defendant  in  that  suit,  was 
undoubtedly  conclusive  evidence  of  the  lessor's  title,  from  the 
time  of  the  demise  laid  in  the  declaration.  (Runn.  on  Ej.  441. 
AsUn  V.  Parkin,  2  Burr.  667, 668.) 

1  am  inclined  to  think  that  the  evidence  of  adverse  pos- 
session in  James  Barker,  senior,  should  also  have  been  ex- 
cluded; but  as  nothing  like  an  adverse  possession  was  made 
out,  whether  it  was  or  was  not  properly  admitted  is  immate- 
rial. 

There  is  nothing  in  the  case  to  show  that  the  plaintiff  was 
a  mere  tenant  in  common,  and  recovered  in  the  ejectment 
suit  in  that  character.  There  was  a  demise  from  Goodwin 
as  well  as  the  plaintiff;  but  this  does  not  appear  to  have  been 
joint ;  and  the  case  states  that  the  possession  was  delivered 
to  Dewey.  I  think  we  are  to  intend  that  the  recovery  was 
on  his  demise  ;  and  he  was,  therefore,  entitled  to  recover  the 
whole  damages. 


ALBANY, 

Feb.  1895. 


Dewey 

T. 

Ofborii. 


Motion  denied. 
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ALBANY, 

Feb.  1825. 


'iWburffh^    The  Vrustees  of  the  village  of  Newburoh  against  Gala- 

T.  TIAN    AND   GrISWOLD. 

GaUtian. 

A  bond  to  Debt  on  bond  in  the  penalty  of  tlOOO,  conditioned  that 
■ay<«  WmlMs  ^|jg  defendants'should  paylhe  plaintifis  all  such  sums  of  mo- 
mgaitut  the  Dcy  as  should  or  might  be  paid,  laid  out  and  expended  by  the 
coffte  and  ex-  plaintiffs,  in  repairing  and  improving  a  certain  street  in  New- 
eertainaetvr-  burgh,  called  First  Street,  that  is  to  say,  that  part  or  sec- 
^^^^n-^-fS!!*  tion  of  First  Street,  between  Golden  Street  and  Hudson's 
dinga ground.  River,  SO  as  to  construct  and  make  a  safe  and  convenient 
the  act,  in  passAge  and  way  for  waggons,  carts  and  carriages,  in  and 
which  the  ob-  ^long  First  Street  to  the  road  and  highway  leading  to  George 
od;  "  Gardner's  dock,  near  First  Street ;  and   should  moreover 

^'^•®^^"  save,  defend,  keep  harmless   and  indemnified,  from  time  to 

having  uot.ce  >  »         r 

of  the  rait  m  time  and  at  all  times  after  the  date,  the  T  rustees  of  the  vil- 
penMw  we  In-  '*^S®  ^^  Newburgh,  for  the  time  being,  their  agents,  workmen 
carred,  aie  and  servants,  and  each  and  every  of  them,  and  also  the  over- 
fend  it;  and  if  seers  of  streets,  roads  and  highways  of  the  village,  and  each 
they  do  not,  and  every  of  them,  of,  from  and  against  all  actions,  suits^ 
is  conclnsiTe  costs^  damages,  and  demands  whatsoever,  for  or  by  reason,  or 
**s°*\f**th  ^°  account  thereof.  Plea  by  Galatian,  1.  non  estjactum, 
cotAM  are  in.  2.  performance,  and  3.  non  damnificatus. 

SJTthoraM  ^^  ^^®  2^  P'®^  ^^®  plaintiffs  replied,  setting  forth  the  com- 
the  obligee  for  mencement  of  a  suit  by  one  Gardner  against  the  former  Trus- 
givM*noti^to  ^®®^»  ^^"^  repairing  and  improving  First  Street,  as  mentioned 
Uie  obligor  to  in  the  bond,  in  which  they  expended  8770,83  about  their 
recoTery  a.  defence,  which  the  defendants  in  this  suit,  though  requested, 
rainst  the  ob-  refused  to  pay ;  and  that  these  Trustees  having  gone  out  of 
domve  a.  office,  sued  their  successors  for  the  costs  expended,  and  in 
li^^^th^  October  term,  1821,  recovered  9859,33,  besides  costs  ;  that 
amount  of  the  present  plaintiffs  expended  883,09  in  defending  the  suit 
The^  rule  ^^  favor  of  their  predecessors,  of  which  the  present  defend- 
that  a  coTen.  ants  had  notice,  and  they  were  requested  to  defend  it ;  but 
enjoymenT^is  though  requested  to  pay,  had  not  paid,  &c. 
Mtbrokenim.      Tq  ^h^  3^  ^\q^  jhe  replication  was  substantially  the  same. 

suit  and  OTic 
tioB,  is  tech. 

nieal,      applving  to  that  particular,  covenant ;  and  does  not  extend  to  a  bond  of  indemnity . 
A  bona  of  indemnity  against  an  act  palpably  illegal  is  void ;  otherwise  of  an  act  jrimm 
JtU  legal,  and  Vvnm  fiat. 
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Rejoinders  denying  the  suits  and  payments.  ALBAinr, 

The  issues  were  substantially  the  same  as  to  Griswold.  ^L-^v-w** 

The  cause  was  tried  at  the  Orange  Cirouit,  July  Ist,  1833,    TnutMs  of 
before  Dubr.  C.  Judge.  NewUirgh 

At  the  trial,  the  execution  of  the  bond  being  admitted,  the  Gaktlaa. 
plaintiffs  proved  the  suits  and  disbursements  mentioned  Iq 
the  replication.  In  the  suit  brought  against  the  plaintiffa' 
predecessors,  the  verdict  was  for  the  defendants ;  and  the 
principal  question  was,  whether  the  condition  of  the  bond 
embraced  the  expense  of  suits  improperly  brought  for  the 
cause  mentioned  in  the  condition,  and  in  which  the  Trustees 
succeeded ;  or  whether  it  was  not  confined  to  well  founded 
suits. 

Other  testimony  was  given  and  other  questions  raised, 
which  will  sufficiently  appear  from  the  opinion  of  the  Court. 
The  documentary  and  other  proof  was  very  voluminous ; 
but  it  is  not  material,  for  the  purpose  of  the  questions  decw 
ded,  to  state  it.  Griswold  produced  and  proved  his  dis- 
charge as  an  insolvent  debtor,  under  the  body  act»  The 
cause  was  argued  by 

T.  /.  Oaklet/,  for  the  plaintiffs,  and 

O.  H.  4"  P'  Ruggles,  for  the  defendants. 

For  the  plaintiffs,  it  was  argued  that  the  defendants  had 
notice  of  the  suit  against  them.  This  was  admitted  by  the 
course  of  pleading  and  the  recovery  was  conclusive.  {Bk»- 
dak  v.  Babcockf  1  John.  Rep.  517.) 

The  defence  of  the  first  suit  was  for  the  benefit  of  the  ob- 
ligors, who  stood  in  the  relation  of  sureties,  and  were  bound 
to  pay  the  costs  of  the  defisnce.  Their  liability  was  like  that 
of  an  endorser  on  an  accommodation  note.  (Powel  ▼•  lb 
JVuiiees  of  Newburgh,  19  John.  Rep.  S84, 367.) 

For  the  defendants,  it  was  argued,  that  the  bond  could  not 
be  considered  as  an  indemnity  to  the  Trustees  against  the 
wrongful  or  illegal  acts  of  strangers,  or  against  groundlesi 
suits  ;  but  must  have  reference  to  some  claim  of  right,  which 
might  be  set  up  in  opposition  to  the  Trustees,  against  the 
contemplated  repairs  ;  and  as  they  had  succeeded,  and  re- 

Vol.  IV.  44  ' 
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▲LBAifY,     covered  their  costs,  they  could  not  be  considered  as  having 
Feb.  1825.    j^^^^  legally  damnified,  within  the  import  of  the  bond.     It 
TroBteea  of   was  likened  to  a  covenant  for  quiet  enjoyment.   Van  Slyck  v. 
Newburgh     Kimball,  8  John.  Rep.  198.)     The  words  are  general..     To 
Oalatian.     make  them  operate  as  an  agreement  to  indemnify  against 
wrongful  suits,  they  should  be  expressly  and  specifically  poin- 
ted to  such  a  case.     Perry  v.  Edwards  1  Sir.  400.  Vin.  Abr. 
Condition,  (Z.  a.)  pi.  6,  and  note  there.     Foster  v.  MapeSj 
Cro.  Eliz.  212.     Broking  v.  Cham.  Cro.  Jac.  425.     Leigh 
V.  Gotyer,  id.  444.  Lloyd  v.  Tompkies,  I  T.  R.  671.     Dudley 
V.  FoUiot,  3  T.  K.  584.) 

In  Simpson  v.  Chiffin,  (9  John.  Rep.  131)  a  payee  endors- 
er who  had  been  sued  and  paid  the  debt,  with  costs,  was  de- 
nied the  recovery  of  those  costs  against  the  maker. 

In  reply,  it  was  s  lid  that  the  case  of  Van  Slyck  v,  Kimball^ 
(8  John.  Rep.  198.)  and  Korts  v.  Carpenter,  5  John.  Rep. 
120.)  and  Waldron  v.  M*Carty,  (3  id.  471.)  the  cases  on 
which  Van  Slyck  v.  Kimball,  (8  id.  198)  is  founded,  go  upon 
a  technical  rule,  applicable  only  to  covenants  for  quiet  en- 
joyment. Perry  v.  Ed^nards,  (1  Str.  400)  was  a  covenant 
for  the  quiet  enjoymei.t  of  personal  property ;  and  went 
upon  the  same  technical  doctrine  with  a  similar  covenant 
relative  to  real  estate. 

That  the  bond  was  not  void  as  being  to  indemnify  against 
an  illegal  act,  Blackett  v.  Crissop,  (1  Ld.  Raym.  278,)  was 
cited. 

Curia,  per  Woodworth,  J.  The  defendants'  covenanted 
to  pay  all  sums  of  money  expended  in  the  improving  First 
Street,  and  to  indemnify  the  plaintiffs  from  all  actions,  suits, 
costs  and  damages  on  account  thereof.  It  evidently  was  the 
intention  of  the  parties  that  the  plaintiffs  should  be  complete- 
ly indemnified  for  all  lawful  acts  in  the  discharge  of  their 
duty.  It  could  not  be  foreseen,  that  groundless  suits  would 
not  be  commenced  against  them.  Tiiey  knew,  that  if  drawn 
into  litigation  in  such  cases,  expenses  would  necessarily  ac- 
crue ;  and,  therefore,  to  guard  against  such  a  contingency, 
resorted  to  this  covenant.  If  the  bond  is  not  to  be  construed 
in  this  manner,  the  indemnity  is  imperfect.      To  the  plain- 
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tiffs  the  injury  is  the  same,  whether  they  are  subjected  to     albaky, 
costs  and  expenses,  by  a  party  having  a  well  founded  claim,      .^i^v-^/' 
or  by  one  who  has  not.     In  cither  case  they  must  defend,    Traataet  of 
and  in  so  doing  are  obliged  to  incur  costs.     The  only  dif-     Newbutgh 
ference  would  be,  that,  in  the  first  case,  they  would  be  sub-     OalatUii. 
jected  to  costs  and  damages,  in  the  latter  to  costs  only.  The 
plaintiffs,  as  Trustees,  may  have  proceeded  with  all  requi- 
site caution,  and  discharged  their  duty  in  good  faith,  and  yet 
it  might  happen  that  some  individual  received  an  injury,  in 
consequence  of  the  improvements  made,  for  which  he  would 
be  entitled  to  maintain  his  action.     If  the  plaintiffs  had  been 
guilty  of  gross  negligence,  or  wilfully  or  maliciously  injured 
the  property  of  others,  there  would  be  no  remedy  on  the 
bond.     A  stipulation  to  indemnify  for  such  acts  would  be 
against  law,  and  void.     The  plaintiffs  were  prosecuted  by 
Gardner,  who  had  no  cause  of  action  against  them.     The 
suit  was  instituted  with  a  view  to  recover  damages  by  reason 
of  the  acts  of  the  plaintiffs  in  making  the  improvements  on 
First  Street.    That  the  condition  extended  to  such  a  case  is, 
to  my  mind,  manifest.     It  is  true,  that  a  covenant  to  indem- 
nify against  all  demands,  dues  and  damages  is  tantamount  to 
a  covenant  for  quiet  enjoyment,  which  goes  to  the  possession, 
and  not  to  the  title ;  and  that  the  latter  is  broken  only  by  an 
entry  and  expulsion  from,  or  some  actual  disturbance  in  the 
possession,  without  which  no  action  can  be  maintained.     (8 
John.  471.     6  John.  120.    8  John.  198.)     These  cases  were 
cited  on  the  Argument  as  analagous  to  the  one  before  us,  but 
they  do  not  apply.     Covenants  for  quiet  enjoyment  of  land, 
or  to  indemnify  against  incumbrances,  have  been  settled  by 
a  series  of  decisions,  and  acted  upon.     They  manifestly  im- 
ply that  the  possession  of  the  person  indemnlHcd  shall  be 
actually  disturbed.     An  eviction  must  be  shown.     But  in  the 
present  case,  as  well  the  intention  of  the  parties,  derived 
from  the  bond,  as  the  expressions  used,  require  a  different 
construction.    The  indemity  is  more  extensive.     The  plain- 
tiffs arc  to  be  protected  against  all  costs  to  which  they  might 
be  subjected  on  account  of  making  the  improvement.     It  is 
neither  expressly,  or  by  implication,  put  on  the  ground  that 
a  recovery  must  be  had  against  the  Trustees.     If  thif  riew 
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be  correct,  the  inquiry  is,  whether  the  pUintifls  iwve  shown 
F«b.  18SS.   ^n^^i,  iQ  enable  them  to  recover. 

TrofliaM  of  The  issuc  joined  is  substantially,  whether  the  former 
NewboTf  h  Trustees  were  sued  by  Gardner  for  making  repairs  and  im- 
Oalatiui.  proTcments  on  First  Street;  and  whether  they  had  paid  the 
costs  and  expenses  by  reason  of  such  prosecution.  I  think 
the  plaintiffs  have  sufficiently  established  the  affirmative. 
The  suit  of  Gardner  was  professedly  commenced  to  recover 
damages  for  the  acts  of  the  plaintiffs  as  Trustees  of  New- 
burgh.  The  first  count  in  his  declaration  alleges  an  obstruc- 
tion of  the  old  road  between  Water  Street  and  First  Street ; 
the  second  count  alleges  that  the  plaintiffs  filled  up  a  sluice, 
and  turned  the  water,  by  which  Gardner  was  injured.  It  is 
true  that  Gardner  abandoned  the  second  count  on  the  trial, 
but  that  is  no  answer  to  any  part  of  the  plaintiffs'  demand, 
for  they  were  bound  to  come  prepared  to  defend  against  all 
the  counts — they  all  had  reference  to  the  improvements 
made;  the  plaintiffs  could  not  mistake  the  nature  of  the 
claim.  Walter  Case  testified,  that  the  sluice  was  in  the 
center  of  First  Street;  when,  therefore,  Gardner  stated  in  his 
aecond  count,  that  the  gravamen  was,  the  stopping  up  the 
iiuice,  they  were  apprised  that  it  pointed  to  the  repairs 
nuuie,  equally  with  the  first  count.  Whether  (Gardner  gave 
any  evidence  under  the  second  count  becomes  immaterial. 
The  costs  in  question  are  for  resisting  the  claim  until  it  was 
abandoned.  Shutting  up  the  old  road  was  connected  with, 
and  formed  a  part  (^the  improvements.  Selah  Reeve,  a  i»it- 
oess,  testified  that  the  work  was  done  under  his  superinten- 
danoe;  that  First  Street  was  raised  from  2  feet  6  inches,  to  3 
feet,  where  it  crossed  Gardner's  old  road ;  and  that  after  the 
improvement  the  old  road  became  useless. 

It  may  be  observed  that  the  reasonableness  of  the  costs,  or 
whether  the  suit  of  Gardner  might  have  been  defended  at 
less  expense,  does  not  seem  to  be  drawn  in  question ;  nor 
does  it  appear  what  were  the  items  constituting  the  bill  of 
costs.  If  the  defendants  on  the  pleadings  and  case  are  liable, 
the  amount  is  ascertained ;  it  is  the  sum  recovered  of  the 
plaintifls  and  their  costs  in  making  a  defence. 
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The  breach  assigned  by  the  plaintiffs  is,  that  the  former     p'^^J^s 
Trustees  incurred  costs,  in  the  defence  of  Gardner's  suit  to 


•770  83 ;  that  they  prosecuted  the  plaintiffs  to  recover  the  Th  Peopls 
same,  and  did  recover  $659  33 ;  that  the  plaintiffs  expended  nerkinMr. 
$83  09  in  the  defence,  of  which  the  defendants  had  notice. 
The  rejoinder  is,  that  Gardner  did  not  prosecute  as  stated  in 
the  replication,  that  the  plaintiffs  have  not  been  obliged,  oor 
have  they  paid  such  costs.  That  Gardner  commenced  such 
action,  and  failed,  is  fully  shown.  The  plaintiffs  proved  that 
they  paid  the  amount ;  that  they  were  obliged  to  do  so,  is 
evident  by  the  record  of  recovery  against  them.  The  de- 
fendants were  requested  to  defend  that  suit,  and  refused  or 
omitted.  It  is  therefore  conclusive  upon  them.  (1  John.  517. 
6  John.  158.  7  John.  168.)  They  cannot  now  litigate  the 
question  whether  the  costs  claimed  by  the  former  Trustees, 
and  recovered  against  the  plaintiffs,  were  extravagant  or  not. 
They  might  have  shown  in  the  former  suit  what  deductions, 
if  any,  ought  to  be  made  ;  not  having  done  so,  we  arc  not  to 
intend  that  more  was  recovered  than  necessary  costs  and 
expenses. 

I  have  considered  the  facts  stated  in  the  case  of  the  for- 
mer Trustees  against  the  plaintiffs  (Powell  and  others  v.  The 
Trustees  of  Newburgh^  19  John.  284,)  as  evidence  in  this 
cause.  The  stipulation  is,  that  it  might  be  read  in  evidence 
as  competent  proof  that  the  judgment  before  mentioned  was 
obtained  upon  the  facts  therein  stated.  This  is  a  sufficient 
admission  of  those  facts,  without  farther  proof. 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment ; 
but  no  execution  to  be  issued  against  the  body  of  Griswold. 

Judgment  for  the  plaintiffs. 


The  People  against  Herkimer,  Gentleman,  one,  &c. 

The  people 

Assumpsit.     The  declaration  was,  that  on  the  1st  June,  have  locoeed 
1822,  the  defendant  was  indebted  to  the  plaintiffs  in  $200,  ^hta^of  th! 

king,  the  for- 
«er  toferiinit  of  thit  etate.    Thev  are  not,  therefbre,  bound  by  genenl  wonU  in  a  sttflst* 
reetrioUve  of  prerogative,  without  being  expreialj  named.    E.  g,  the  inaolTenl  law  . 
The  ooarta  will  take  Jodieial  notice  of  poblic  etaiotee. 
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ALBANY,    as  well  for  work,  labor  and  services,  before  that  time,  done 
''*•  ^®^'    and  performed  by  the  clerks  of  this  Court,  for  the  defendant, 
Tbt  People   at  his  special  instance  and  request,  as  for  divers  materials 
Harldiiie      ^^^  Other  necessary  things  used  in  and  about  that  work,  be- 
fore that  time  found  and  provided  by  the  plaintiffs  at  the 
like  special  instance  and  request ;  and  being  so  indebted,  &c. 
promised,  &c. 

Plea,  that  after  the  premises,  &c.  to  wit,  on  the  11th  De- 
cember, 1818,  in  the  town  of  Danube,  in  the  county  of  Her- 
kimer, the  defendant  became  insolvent,  &c.  and  in  conjunc- 
tion with  so  many  of  his  creditors,  whose  just  debts  amounted 
in  value  to  at  least  ^  of  all  the  monies  owing  by  him,  presen- 
ted their  petition  to  Nathan  Smith,  Esq.  first  Judge,  &c. 
praying  that  the  defendant  might  be  dis':harged,  &c.  agree- 
ably to  the  provisions  of  the  act  for  giving  relief  in  cases  of 
insolvency,  6lc.  (going  on  and  setting  forth  a  regular  assign- 
ment and  discharge  on  the  20th  day  of  March,  1819,  pursu- 
ant to  that  act ;)  that  the  promises,  &c.  were  made  before 
that  time,  &c. 
General  demurrer  and  joinder. 

Talcotty  (Attorney  General)  in  support  of  the  demurrer. 
The  questions  are, 

1.  Is  a  debt  due  to  the  People  affected  by  a  discharge  un- 
der the  insolvent  act? 

2.  If  it  is,  then  is  this  discharge  properly  pleaded  in  bar  of 
the  action^  without  averring  that  the  debt  accrued  after  the 
passing  of  the  act  7 

On  the  first  question  :  The  People  are  not  expressly  inclu- 
ded in  the  general  provision  of  the  act,  and  nothing  shall  be 
f  \   P     u  ^^'^^  against  them  by  implication.     Where  the  People  are 
▼.  Oilhtru  18  not  named  they  are  not  bound. (a)     The  general  rule  of  the 
John.sa9.       common  law  is,  that  acts  made  for  the  advancement  of  the 
public  good,  of  religion  and  justice,  bind  the  King,  though 
not  named  in  them.     Of  other  acts  he  may  take  advantage, 
if  he  pleases  ;  but  he  cannot  be  divested  of  any  right,  power 
or  interest,  unless  the  statute  is  made  by  express  words  to 
extend  to  him.(6) 
(ft)  U  Co^      This  doctrine  has  been  applied  to  the  bankrupt  law,  which 
T^C^  33.      '  contains  words  as  general  as  our  insolvent  law ;  and  it  is 
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holden  that  the  King  is  not  bound  by  it,  and  his  debt  not  dis-     ALBAinTy 
charged  by  it ;  though  an  assignment  by  the  Commissioners     ^^^'  ^®*^* 
of  the  banlcrupt's  property  saves  it  from  a  subsequent  exe«    The  PeopU 
cution  on  behalf  of  the  King,  because  it  transfers  the  title    „  .T* 
from  the  debtor  to  another  person.(c) 

But  even  if  the  discharge  does  affect  the  debt  of  the  ^/^^W^ 
People,  the  defendant  could  not  plead  it  in  bar  of  the  action  Wm.  ionM. 
without  averring  that  the  promises  were  made  after  the  pass-  p^jj^y,  Banb! 
ing  of  the  act.  209.     Anon. 

This  court,  as  well  as  the  Supreme  Court  of  the  United  Ctx^sBuik.' 
States,  have  held  a  discharge  no  bar  to  a  suit  on  contracts  roptLawi,oh. 
made  before  the  act.  The  time,  therefore,  is  material  to 
support  the  defendant's  plea,  and  he  should  have  alleged 
that  the  promises  were  made  before  the  enactment  of  the 
statute  ;  instead  of  which  he  only  avers  in  the  beginning  of 
his  plea,  that  they  were  made  before  the  11th  of  December* 
1818;  and  in  the  concluding  part,  that  they  were  made  be- 
fore the  20th  of  March,  1810.  The  defendant  cannot  help 
himself  by  referring  to  the  day  laid  in  the  declaration ;  for, 
in  declaring  on  implied  contracts,  the  time  is  wholly  imma- 
terial ;  the  plaintiff  may  lay  what  day  he  pleases,  and  the 
day  stated  in  the  declaration  can  never  be  insisted  on  as 
binding  on  him.  If  the  defendant  wishes  to  make  the  time 
material,  it  must  be  done  by  his  plea. 

Without  averring  that  the  promises  were  made  after  the 
passing  of  the  act,  the  discharge  can  only  be  pleaded  in  bar 
of  execution  against  the  person,  as  in  England,  under  the  in- 
solvent acts  of  that  country.  (^/)  (i)     vuk 

rneUenUt  V 
Chitlj,     480. 

O,  G.  Otis,  contra.     An  assi&:nment  of  all  the  defendants  431.     9  Ld. 
property  was  made  in  trust  for  the  benefit  of  all  his  creditors,  3  wTatw^rthl 
of  whom  the  People  were  a  part.     It  is  to  be  intended  that  ^S"^^*^^ 
the  People  took  the  benefit  of  the  dividend,  like  every  other  triM,  108. 
creditor.     The  discharge  may  therefore  be  presumed  benefi- 
cial to  them  ;  and  if  beneficial,  then  they  are  bound,  although 
not  named  in  the  statute.(e)  /^^    I    ^i^ 

The  court  must  see,  from  the  date  of  the  statute  giving  Com.  964.  U 
clerks'  fees  to  the  People,  compared  with  the  date  of  the  in*     '*     ' 
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solveot  met  io  qoattioii,  that  the  latter  preceded  the  promise* 
M.189S.    wt  forth  IB  th0  daQlmratioD. 

Cturia^  per  Satagk,  Ch.  J.  It  is  a  maxim  of  the  common 
law,  that  when  an  act  of  parliament  is  made  for  the  public 
good,  the  advancement  of  religion  and  justice,  and  to  pre- 
vent injury  and  wrong,  the  King  shall  be  bound  by  such  aet« 
though  not  named ;  but  when  a  statute  is  general,  and  aoy 
prerogative  right,  title  or  interest  would  be  divested  or  taken 
from  the  Kim^,  in  such  case  he  shall  not  be  bound,  unless  the 
statute  is  made  by  express  words  to  extend  to  him*  (11  Co. 
74»  JBac  Ab.  Prerogative,  (£.)  pi.  5.)  The  acts  of  limitatioB 
and  of  bankruptcy  have  been  held,  in  England,  not  to  bind 
the  King.  And  the  same  doctrine  was  adopted  by  this  court 
in  Tke  Psopk  V.  Gilbert,  (18  John.  329,)  so  far  as  relates  to 
the  statutes  of  limitation.  The  reason  of  that  case  applies 
to  the  insolvent  acts,  and  the  same  rule  must  prevail.  That 
the  People  of  the  state  being  the  sovereign,  have  succeeded 
to  the  rights  of  the  King,  the  former  sovereign  is  also  held  in 
the  ease  laal  cited.  This  disposes  of  the  demurrer  in  favor 
of  the  plaintifis.  Were  it  necessary  to  decide  the  other 
question,  I  should  incline  to  consider  the  plea  sufficient,  on 
the  ground  that  the  court  are  to  take  notice  of  all  public 
acts.  They,  therefore,  know  that  the  law  giving  the  clerk's 
fees  to  the  People,  was  passed  at  the  same  session  with  the 
insolvent  act  And  the  services  must  necessarily  have  been 
zwdered  aflerwards. 

Judgment  for  the  plaintiA. 
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ALBANT, 

Feb.  1895. 


Bradley 

T. 

BsADLST  ascAnst  Covel.  Cord. 


"O 


A  tenancy  at 

AssvacpsiT,  for  the  use  and  oocupation  of  a  house  and  lot  will  ia  held  to 
in  Troy,  tried  before  Spencer,  (late)  Ch.  Justice,  at  the  JjJ,*  ^^^ 
Rensselaer  Circuit,  December,  1822.  jrear,   merely 

The  facts  were  these  :  The  defendant's  wife  went  into  the  j^  of  a^ck 
bouse  in  September,  1819,  with  the  plainlifl's  consent,  to  hold  tice  to  oait. 
it  free  of  rent,  without  limitation  of  time,  she  engaging  to  pay  noUee  (e.  r. 
the  ground  rent  which  was  due  to  one  Vanderheyden.  To  ^JJ^^^J^^  ^^ 
this  the  defendant  assented,  and  paid  the  ground  rent,  which  tenancy;  bat 
was  •e.25  per  annum,  up  to  the  1st  day  of  May,  1822.  This  JjJhJJL  the'^hd. 
he  did  on  the  22d  day  of  June,  1822.  Bjt  on  the  26th  Oc-  ding  b  at  a 
tober,  1820,  the  plaintiff  gave  notice  to  the  defendant  and  i^q  ^^cH 
hit  wife  to  quit  the  premises,  within  three  months  from  that  t'"!**  ^^  Up- 
time ;  and  now,  on  proof  that  the  premises  were  in  fact  worth  intoa  tenancy 
from  (lOO  to  tUO  per  annum,  claimed  a  lent  accordingly,  ^^^  year  to 
for  the  time  subsequent  to  the  expiration  of  the  notice  ;  and  from*  the  ex. 
to  this  effect  the  Judge  charged  the  jury,  holding  the  notice  giS^^oi^j^- 
to  quit  to  be  sufficient.  Verdict  for  the  plaintiff,  $137.  and  impoMs 
The  defendant's  counsel  excepted  to  the  decision  of  the  ofgiT^ngano^ 

Judge*  tice  to  quit  of 

aiz     montha, 

J.  P.  Cushman^  for  the  defendant,  moved  for  a  new  trial.  onTday  in  the 
He  said  the  defendant  was  a  tenant  from  year  to  vear  and  y®*'    °**™t 

*^  *  ,^    pondinff  with 

entitled  to  6  months  notice  to  quit.  The  defendant's  wife  the  termina. 
possessed  more  than  a  year,  before  the  notice  to  quit  was  ^3eir*jn^ 
given*  Then  the  rule  is  plain.  A  tenant  from  year  to  year  dar  to  warrant 
is  entitled  to  6  months  notice,  ending  at  the  commencement  ^a  tiSe'hold! 
of  the  current  year.  (Woodf.  L.  &  T.  182.  Esp.  Rep.  39.)  ing  oTor  upon 
The  moment  the  second  year  begins,  the  tenant  has  a  right  f,^  yeu°% 
to  hold  to  its  end.  (1  T.  R.  163.)  Holding  for  an  indefinite  p^  »  ^t  the 
period,  should  be  construed  a  tenancy  from  year  to  year,  (1  where  '  a 
John.  Rep.  825-6,)  which  cannot  be  vacated  without  a  half  ^J^^J<«« 
year's  notice.     (8  Burr.  1609.  1  T.  R.  150.  8  Wils.  25.)    If  notioewitho«it 

anv  ttewatipo, 
In^iat  ao  amemont  thai  it  ahonld  be  at  the  former  rent.  latm,  th«  Uw 

i,  Thia  eaaa  diatinfoiahed  from  Aheel  t.  Radclif,  (15  John.  Rep.  507.) 
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a  tenant  possess  as  a  mere  occupant,  with  the  plaintifis' li» 
cence,  he  is  entitled  to  notice.  (1  John.  Rep.  325.) 

At  any  rate,  if  the  notice  terminated  the  tenancy,  the  hold- 
ing over  was  on  the  former  rent.  (5  T.  R.  472.  13  John. 
Rep.  299.    15  id.  507.) 

If  there  was  no  permission*  the  plaintiff  should  have 
brought  trespass  for  the  holding  over.  (2  Bl.  Com.  147, 
149.)  If  there  was  permission,  it  was  according  to  the  ibr- 
mer  rent ;  and,  in  either  view,  the  plaintiff  cannot  recover. 

E.  Wilson^  Jun.  contra.  The  defendant  was  a  tenant  at 
will,  (2  Bl.  Com.  146,  and  authorities  there  cited ;  1  R.  L. 
78;)  and  the  notice  to  quit  was  a  legal  determination  of  the 
estate,  (2  Bl.  Com.  146,  and  the  authorities  there  cited  ; 
Phillips  V.  Covertj  7  John.  Rep.  1,5;)  after  which,  the  ten- 
ant holding  over  was  bound  to  pay  the  real  annual  value  of 
the  premises.  (Abeel  v.  Raddiffy  15  John.  Sep.  505.) 
Courts  incline  to  turn  tenancies  at  will  into  tenancies  from 
year  to  year,  merely  for  the  purpose  of  a  notice  to  quit,  to 
enable  the  party  to  bring  an  ejectment.  For  every  other 
purpose,  they  retain  their  true  character  of  tenancies  at  will. 
{Phillips  V.  Covert^  7  John.  Rep.  4,  per  Kent,  Ch.  J.) 

Curia,  per  Woo0worth,  J.  The  notice  to  quit  termin- 
ated the  tenancy  at  will ;  and  converted  it  into  a  tenancy 
from  year  to  year.  A  tenancy  at  will  is  held  to  be  a  ten- 
ancy from  year  to  year,  merely  for  the  sake  of  a  notice  to 
quit;  and  the  landlord  cannot  recover  possession  without 
giving  six  months  notice ;  but  this  notice  is  not  necessary 
for  any  other  purpose.  {Phillips  v.  Covert,  7  John,  Rep.  4, 
6.)  The  question  then  is,  on  what  terms  shall  the  defend- 
ant be  considered  as  holding,  after  the  tenancy  at  will 
ceased.  Though  he  could  no  be  ousted  on  such  a  notice,  yet 
he  must  be  considered  as  holding  over ;  for  his  interest  was 
at  an  end.  The  rule  seems  to  be,  in  such  cases,  that  where 
there  is  no  new  stipulation,  an  implication  arises  of  a  tacit 
consent  on  both  sides,  that  the  tenant  shall  hold  from  year  to 
year  at  the  former  rent.  {Doe  v.  BelL  5  T.  R.  472,  per  Ld. 
Kenyon,  Ch.  J.  Abeel  v.  Radcliff,  15  John.  Rep.  505.) 
This  manner  of  terminating  a  tenancy  at  will  is  of  but  little 
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use ;  for  it  leaves  the  landlord,  as  to  the  rent,  in  the  same  sit* 
uation  as  before,  and  imposes  the  necessity  of  a  six  months 
notice  to  quit  on  the  day  of  the  year  corresponding  to  that  on 
which  the  first  notice  expires.  Without  this,  the  landlord 
would  still  be  unable  to  sustain  an  ejectment.     (Doe  v.  Bellf 

5  T.  R.  471.)  With  this  consequence,  however,  we  have 
nothing  to  do. 

What  then  was  the  former  rent?    Although  the  plaintiff 
was  not,  in  fact,  to  receive  any  thing,  yet  the  defendant  was 
to  pay  the  ground  rent  to  the  landlord  paramount, '  namely, 

6  dollars  35  cents,  this  being  all  that  was  exacted  for  lot  and 
building.  This  was  virtually  so  much  rent  to  be  paid  to  the 
plaintiff,  who  owed  it  to  Vanderheydcn.  I  do  not  perceive 
OB  what  principle  the  plaintiff  can  claim  more.  The  case 
is  not  like  that  of  Abeel  v.  Radcliff,  (15  John.  Rep.  507.) 
There  the  first  rent  was  for  the  lot  merely.  Afterwards 
buildings  were  erected ;  and  the  Court  held  that  the  annu- 
al value  of  both  land  and  buildings  was  the  proper  measure 
of  damages.  Here  the  rent  of  6  dollars  25  cents  was  for  the 
whole.  There  must  be  a  new  trial,  with  costs  to  abide  the 
event 

New  trial  granted. 


ALBANY, 

Feb.  163S. 


Hiuckltjf 


HmcKLBY  against  Emxrsoh. 

0 

On  certiorari  to  a  Justice's  Court.  In  the  Court  below,  iton^^ 
Emerson  declared  against  Hitickley,  in  trespass,  for  killing  cha«et  or  woe. 
hit  (Emerson's )  dog ;  to  which  Hinckley  pleaded  the  general  acUon  liet  a. 
issue ;  and  justified  the  killing  as  necessary  to  preserve  his  ^'haven^of 
property.  th&t  his  dog  u 

The  plaintiff  proved  that  the  defendant  shot  the  dog  near  d^i^ng  ^^^^  "^ 
the  defendants  gate.     The  witness  swore  that  he  set  the  .  ^"^  ^^  <"m 

bas  a  right,  fbr 
thisreaaoo,  to 
kill  the  do^,  except  be  worxy  theep,  and  thui  be  brought  within  the  atatote,  (1  R  L.  169.) 
To  juatify  killing;  him,  except  in  the  caae  of  sheep,  it  is  necessary  to  iliafr  that  he  cowi 
aol  etharirias  be  separatad. 
Whan  a  dog  attacki  persons,  he  may  be  killed  as  a  common  noisanoa. 
Aad  ao  if  ha  attack,  and  actoiAly  kill  domestic  animals  on  the  ownai's  land. 
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Hiuekley 
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dog  on  the  defendant's  hogs ;  but  he  did  not  hurt  them.  At- 
terwards  the  dog  attacked  the  hogs,  of  his  own  accord.  The 
witness  called  him  off,  and  took  him  by  the  ear  to  lead  him 
to  the  plaintiff's  shed  ;  vvhen  the  defendant  came  with  his  ri- 
fle, the  witness  let  go  his  hold,  and  the  defendant  shot  the  dog. 
The  witness  had,  several  times,  set  him  on  cattle,  when  they 
came  under  the  plaintiff's  shed ;  but  was  directed  by  the 
plaintiff  to  be  careful  that  he  did  not  injure  them.  He  swore 
that  the  dog  was  worth  10  or  15  dollirt. 

The  defendant  ofibred  to  show,  in  bar  of  Urn  action,  that 
the  dog  had  habitually  cba«ed  and  worried  the  cattle,  hogs 
and  geese  of  the  defendant,  on  his  premises,  within  the  plain- 
tiff's knowledge ;  but  the  Justice  decided  that  the  action 
could  not  be  defeated  by  such  evidence,  though  the  damages 
might  be  mitigated. 

Judgment  for  the  plaintiff^ 
•#■ 
W.  JL  F.  Warren^  for  the  plaintiff  in  error* 

W.  Metcalfe  contra, 

Curia^  per  Woodworth,  J.  If  the  plaintiff's  dog  had 
worried  or  injured  the  defendant's  cattle  on  his  land,  an  ac- 
tion  would  lie,  if  the  plaintiff  had  previous  notice  that  his 
dog  was  in  the  habit  of  being  thus  vicious.  But  except  in 
the  case  of  worrying  or  killing  sheep,  a  case  provided  for  by 
statute  (1  R.  L.  169)  I  do  not  know  that  anyone  beside  the 
master  has  a  right  to  kill  the  dog.  It  seems  to  be  law,  that 
where  a  dog  chases  and  kills  one's  domestic  animals  on  his 
land  he  may  kill  the  dog.  (Wadhurst  v.  Damme^  Cro.  Jac. 
45.  BarringUm  v.  Turner^  3  Lev.  28.)  But  if  the  dog 
merely  chases  or  bites  an  animal,  in  order  to  justify  killing 
the  dog,  it  is  necessary  to  shew  that  he  could  not  otherwise 
be  separated.  (Wright  v.  RamscoU^  I  Saund.  84.)  But 
where  a  dog  is  ferocious  and  attacks  persons,  he  may  be 
killed,  being  considered  a  nuisance.  {Putnam  v.  Payne^  18 
John.  Rep.  312.)  The  statute,  allowing  dogs  that  attack 
sheep  to  be  killed,  recognizes  the  common  law  doctrine  at 
f  bove  laid  down.   (And  vide  Brock  v.  Copeland^  1  Esp.  Rep, 


OF  THE  STATE  OF  NEW.TOIK. 

dOS.    BouIUm  V.  Banks^  Gov.  Car.  264.    Kinnion  ▼.  Daoies,    albamt, 
id.  487.)    The  judgment  must  be  affirmed  ''•^^  ^®^- 

GeiMral  Bob. 

Judgment  affirmed.(a) 

(«)  tUf  MWt  WM  4Midtd  IB  Oetobw  lmii«  ISM. 


GxMttRAI.  RVIA. 


Ftbnutry  Term,  1825. 
OsMMD,  That  after  the  present  term  of  this  Court,  no 
cause  be  entered  on  the  calendar  of  enumerated  motions, 
unless  the  note  of  the  time  when  the  question  arose(a)  be 
filed  in  the  clerk's  office  of  this  Court,  at  the  place  where 
the  Court  is  to  be  held,  before  the  Tuesday  next  proceeding 
the  term. 

(«)  Vid.  Um  1, 9,  and  SBhIm  Jan.  TWm,  1799. 
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ATKee  against  Nelson. 


Acnoii  for  breach  of  promise  of  marriage.  On  the  trial  fbrabmidiof 
at  the  city  of  New  York,  before  EowiiRDs,  C.  Judge,  Febru-  pro,n?JJJJJ^ 
ary  9, 1625,  the  plaintiff  proved  the  progress  of  the  intimaey  new  may  iw 
between  the  parties,  and  finally  a  promise  of  marriage,  and  JJ^^whetSJl 
the  defendant's  refusal  to  execute  it.  And  in  the  course  of  liTmgrwiUiUM 
the  examination  of  witnesses,  W.  J.  M'Kee  and  Margaret  from  an'obm. 
ATKee,  witnesses  for  the  plaintiff,  expressed  their  opinions  J^nce  of  her 
that  the  plaintiff  was,  from  what  they  saw,  much  attached  &c.heMofo. 
to  the  defendant.  This  passed  without  objection.  Thomas  ^^jj^^igl'''^ 
M*Kee,  also  a  witness  for  the  plaintiff,  expressed  the  same  nnoereiy    it. 

opinion,  without  objectijy..  JHft^daSJ.*** 

Afterwards,  in  the  course  of  the  trial,  the  plaintiff's  coun-     The  father 

sel  interrogated  Thomas  M'Kee,  Margaret  M'Kec  and  Ro-  t^t^^^^J'^'^ 

bert  M*Kec,  whether,  living  in  the  same  bouse,  and  coiDsttnt-  Mh«d,ifbedid 

not     reoHMu. 
trate  with  the 
defendaBi  ftftfant  the  merriife ;  bat  chaQ  not  be  allowed  to  speoiiy  immoral  condaet,  •• 
theff  round  of  vach  remonitraoea,  unloM  he  peraonallT  knows  the  ground  to  be  tme. 
Unchastitj  or  imraoralitj  in  the  plaintiff  may  he  giren  In  eridence  by  the  defendant. 
After  a  qneetion  hai  been  repeatedly  aeked  and  anawered  withoat  objection,  in  the 
oonrte  of  a  trial,  it  la  too  late  to  object  to  ita  repetition,  on  the  noond  that  tbe  anawer  ia  in 
ila^iMdmimible. 
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-TOKK,  ly  assocmting  with  the  plaintiff  as  a  member  of  the  frmily, 
luj,  1825.   ^^  ^^  ^^  attentive  observance  of  her  whole  deportmeni 
M'Km       during  the  courtship,  and  at  the  time  of  the  defendant's  de- 
Nebon.       s^i^Dg  ^^t  it  was  their  opinion  or  not«  that  the  plaintiff  was 
sincerely  attached  to  the  defendant     To  this  question,  the 
counsel  for  the  defendant  objected :  but  the  Judge  overruled 
/    the  objection,  observing,  that,  whether  the   plaintiff's  af- 
fection was  sincere  or  not,  could  only  be  gathered  from  an 
attentive  observation  of  her  conduct,  and  was  not  susceptible 
of  any  other  proof,  than  what  had  been  already  given,  and 
was  then  offered  by  the  plaintiff. 

To  this  decision  the  counsel  for  the  defendant  excepted. 

The  counsel  for  the  defendant  proposed  to  interrogate  the 
fiither  of  the  defendant,  whether  he  and  the  defendant's  mo- 
ther did  not,  after  the  promise  had  been  made,  and  before  its 
breach,  remonstrate  with  the  defendant  against  his  marrying 
the  plaintiff;  and  whether  they  assigned  to  the  defendant  any, 
and  what  reasons  why  he  oqght  not  to  marry  the  plaintiff 
To  this  question,  the  plaintiff's  counsel  objected.  The 
Judge  decided  that  the  question  might  be  put  whether  the 
father  and  mother  did  not  strenuously  remonstrate  with  the 
defendant  against  the  marriage ;  but  not  as  to  the  reasons  of 
the  remonstrance,  i.  e.  as  to  any  particular  facts  stated  on 
which  the  remonstrance  was  grounded,  which  miglit  affect 
the  moral  character  of  the  plaintiff,  unless  the  witness  had  a 
personal  knowledge  of  tlie  truth  of  those  facts.  To  this  de- 
cision the  plaintiff's  counsel  also  excepted ;  and  a  bill  of  ex- 
ceptions, including  both  points,  having  been  sealed,  and  a 
verdict  found  for  the  plaintiff. 

D.  Qraham^  for  the  plaintiff,  now  moved  to  bring  it  to  a 
hearing  as  frivolous. 

O.  Gfn'ftii,  contra. 


We  think  tiie  Judge's  decision  fomded  in  good 
sense,  and  in  the  nature  of  things.  We  do  not  see  how  the 
various  facts  upon  which  an  opinion  of  the  plaintifl's  attach- 
ment must  be  grounded  are  capable  of  specification*  so  as  to 
leave  it,  like  ordinary  facts,  as  a  matter  of  inference,  to  the 
jury.     It  is  true,  as  a  general  rule,  that  witnesses  are  not  al- 
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lowed  to  give  their  opinions  to  a  jury ;  but  there  are  excep-  nbw-yowc, 
tions,  and  we  think  this  one  of  them.     There  are  a  thousand      ^^Jl^^-^/* 
nameless  things,  indicating  the  existence  and  degree  of  the   Anonymoiif. 
tender  passion,  which  language  cannot  specify.     The  opin- 
ion of  witnesses  on  this  subject  must  be  derived  from  a  se- 
ries of  instances,  passing  under  their  observation,  which  yet 
they  never  could  detail  to  a  jury.     Were  there  nothing  more 
in  the  case,  therefore,  we  think  there  is  no  ground  for  the 
bill. 

But  we  are  not  left  to  this  ground.  The  objection  canie 
too  late.  It  was  certainly  waived.  The  same  opinion  had 
been  repeatedly  expressed,  in  the  same  manner,  in  the  course 
of  the  trial,  by  different  witnesses,  without  any  sort  of  ob- 
jection. Just  as  the  trial  is  drawing  to  a  close,  on  these  ques- 
tions being  put,  the  objection  is  made  for  the  first  time.  The 
answer  would  have  been  a  mere  iteration  of  what  had  pass- 
ed without  objection,  at  intervals,  during  the  whole  previous 
course  of  the  trial.  At  least,  under  the  circumstances,  it 
was  altogether  immaterial.  It  could  not  change  the  com- 
plexion of  the  case. 

The  answer  of  the  father  as  to  particular  facts  was  also 
clearly  inadmissible.  Want  of  chastity,  or  immoral  conduct 
may  be  shewn ;  but  it  is  matter  of  proof.  The  efre?.t  of  al- 
lowing the  father  to  answer  as  to  particulars  might  have  been, 
by  a  side  wind,  to  get  that  in  which  was  untrue,  resting  mere- 
ly in  conjecture  ;  and  thus  to  work  a  prejudice  in  the  mind 
of  the  jury.  This  cannot  be  tolerated.  A  new  trial  must  be 

denied. 

Rule  accordingly. 


Anonymous. 


J.  Hooker,  moved  for  an  attachment  for  the  non-pay-  To  bnng  a 
ment  of  costs.  He  produced  a  rule  by  which  a  motion  made  JJJ^^i^  "for 
by  the  party  against  whom  ho  moved  was  denied,  but  the  non-pajment 

•f  cofts,  the  rule  should  he  entored  expressly  directing  him  to  pay  costs. 

The  rule  that  where  a  motion  is  domed,  costs  follow  of  course,  unless  the  contrary  be  ex- 
prasnd,  is  merely  directory  to  the  dork ;  and  to  subject  a  party  to  their  payment,  the  dark 
shoald  enter  the  role  for  costs. 

Vol.  IV.  40 
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NSW- TOSS,  rule  did  not  say  with  costs.  He  relied  on  Jacksnu  t.  Gmfer, 
Mmy,  l*-i5.  ^2  Cowen*3  Rep.  4S4.)  that  where  a  motion  is  denied*  cotts 
The  P^oplfl    follow  of  course,  unless  the  contrary  be  expressed. 

Tibbeu-  Curia,     That  rule  is  merely  directory  to  the  clerk,  that 

unless  we  express  the  contrary,  he  shoold  enter  the  rule  with 
costs.  If  this  was  the  &ct,  yoo  should  have  sees  to  it,  that 
the  rule  was  entered  correctly*  It  should  contain  an  ex- 
press  order  to  pay  the  costs,  to  bring  the  party  into  con* 
tenpt. 

denied. 


Tbb  Pkople,  ex  reL  UmAML,  agmuit  Tmnrs  axd  oraxms. 

The  rmncd  J 

^m  iiTM^re      Talcott,  (Attorney  General)  at  the  last  term,  moved  for 
of  a  fM  ir«r.  leavc  to  file  an  information  in  nature  of  a  quo  wamnUn* 

ramU,        Iie« 

sfsinst  penoiM  who  haTe  asarped,  or  intmded  into  tho  office  of  diraeton  of  ui  inoaruics 

company,  or  anj  other  corporation. 

So  against  peraona  who  intmde  into  anj  office  or  offieee  created  for  the  fuiemment  of  a 
corporation. 

So  it  Ilea  against  penona  who  naorp  the  right  to  be  a  eovpontioB.  To  be  e  eoipontioa  ia 
a  firaacbtae. 

The  eoart  wiO  net  denj  leave  to  file  an  informatioo  m  natare  of  a  fee  serreaie  against 
persona  who  onlawfbUj  introde  into  offices,  on  the  groand  that  the  offices  ajv  aaieij  aanoal ; 
and  that,  therefore,  it  is  doubtfol  whether,  according  to  the  coorae  of  the  coort,  a  trial  can 
be  had  b^-fore  the  offiee  expires ;  provided  the  appUolien  for  leave  to  file  the  inftnDation  be 
i&yie  the  earliest  opportunitj,  aAer  the  offence  complained  of  is  committed. 

The  act  incorporating  The  Franklin  Fire  IntMrmmee  Cempmwy.  gave  a  vole  fior  each  share 
of  stock ;  bat  proridcd  that  no  share  fhoold  entitle  the  holder  to  voie,  nnleas  the  stock  should 
have  'fepsen  held  bjr  him  at  least  60  daja  next  and  immediately  preceding  an  electioB ;  and  that 
the  major  psrt  of'^directors  shoald  constitate  aboard,  and  have  power  to  make  aoch  by-laws, 
roles  and  regalations  as  to  them  should  appear  needfiil  and  proper  respecting  the  eiec*ion«  Ike. 
and  they  passed  a  by-law  requiring  a  transfer  of  stock  to  be  registered  in  older  to  be  effirctnal. 
And  about  a  month  prec?dinT  the  annual  eleetion,  thev  passed  another  by.law,  reciting 
that  it  might  happen  thnt  stock  might  be  sold  within  60  days  next  immediately  preceding  an 
election,  but  not  transferred  on  the  hooka  of  the  company  at  the  time  of  the  eleetion  ;  and 
that  the  soUer,  in  whose  name  it  might  stand,  might  ofier  to  vote  upon  it,  thoogh  he  might 
have  no  benefiicial  inttsrest  in  it ;  and  enacting  that  such  voting  would  be  a  violation  of  the 
act  of  inrorporation  ;  and  that  it  should  be  the  duty  of  the  inspectors  of  the  election,  when- 
ever they  sboald  or  might  suspect,  that  the  stock  proposed  to  he  voted  upon,  had  been  sold  or 
beigained  for,  or  contracted  to  be  sold  within  the  60  daya,  bat  not  transferred  on  the  books, 
to  le^re  the  person  proposing  to  vote  to  adduce  satisfactory  proof  to  the  inspectors,  eKher 
by  bis  own  oath  or  affirmation  taken  before  some  competent  officer,  or  oiher  proof  that  the 
slock  had  not  been  sold,  or  the  beneficial  interest,  or  any  part  of  it,  parted  with  by  any  bar* 

SiiBt  or  eontract  of  sale,  within  the  60  days  ;  and  in  demnlt  of  soeh  proof  to  reject  the  vote. 
eld  that  this  by.law  was  void;  that  the  vendor  mi^ht  vote,  notwithstanding  the  transfer 
within  the  60  days,  the  same  being  unregistered ;  and  it  appearing  that  certain  candidates  fcr 
the  office  of  director  were  elected  in  consequence  of  this  by.law  ^ing  enforced,  tLs  emut  aU 
lodred  an  infbrmation  in  natnre  of  a  quo  warranto  to  be  filed  against  them. 

A  eorporatioo  have  no  power,  by  a  by-law,  to  demand  an  oatn  of  a  stockholder  in  Us  fiuids, 
in  order  to  test  his  qnalifieations  as  a  voter. 
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against  Tibbets  and  olhers.    President  and  Directors  of  the  nbw-york, 
Franklin  Fire  Insurance  Company,  on  affidavits,  that  on  the    ^^^^  ^^''^^' 
10th  January,  1825,  at  Wall  Street,  in  the  city  of  New- York,   The  People 
between  12  at  noon  and 2  P.  M.  an  election  was  held  for      rptT* . 
directors ;  that  there  were  two  sets  of  candidates  ;  one  list 
being  headed  by  the  name  of  Tibbets,  the  other  by  that  of  Is- 
rael ;  that  by  the  4th  section  of  the  company's  charter,  it 
if  provided,  that  the  directors  should,  at  all  times,  during 
their  continuance  in  office,  be  stockholders  of  the  company 
in  their  own  right ;  and  that  no  share  should  entitle  the  hold- 
er to  vote,  unless  the  stock  should  have  been  held  by  him, 
at  least  60  days  next  immediately  preceding  an  election ;  and 
by  the  8  section,  that  the  major  part  of  the  directors  shall 
constitute  a  board,  and  have  power  to  make  and  prescribe 
such  by-laws,  rules  and  regulations,  as  to  them  shall  appear 
needful  and  proper  respecting  the  election  and  meeting  of 
directors,  the  transfer  of  shares,  the  management  and  con- 
ducting of  the  business  of  the  corporation,  and  all  matters 
appertaining  thereto;    provided   that  such  by-laws^    dec, 
should  not  be  repugnant  to  the  constitution  and  laws  of  this 
state,  or  of  the  United  States ;  that  they  had  passed  a  by-law 
requiring  the  transfer  of  stock  to  be  registered,  in  order  to 
its  being  effectual ;  that  immediately  after  12  at  noon,  of  the 
10th  January,  1825,  the  inspectors  of  the  election  began  to 
receive  proxies  for  the  Tibbets  list,  which  were  objected  to 
by  Mr.  Dey,  a  counsellor  at  law,  in  behalf  of  various  stock 
holders,  on  the  ground  that  some  of  them  were  sealed  and 
some  of  them  not  sealed,  some  with  witnesses  and  some 
without,  and  some  in  the  name  of  executors  and  administra- 
tors, without  proof  that  they  were  the  parties  represented, 
whereas  they  should  have  been  accompanied  with  the  sur- 
rogate's certificate  ;  and  he  demanded  an  inspection  of  them, 
which  was  denied,  on  the  ground  that  the  inspectors  would 
judge  ;  and  that  there  was  not  time  for  Mr.  Dey  to  inspect 
them  ;  and  he  particularly  objected  that  no  one  had  author- 
ity to  vote  on  the  stock  of  Enos  Collins,  of  Halifax  ;  but  the 
ballot  for  this  and  various  other  stock,  represented  by  proxy, 
were  put  into  the  box  without  allowing  Mr.  Dey  a  chance 
to  examine  the  authority  upon  which  they  were  received, 
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ifEW-TORK,  and  upon  the  ground  that  the  inspectors  were  satisfied,   Va- 

,^^1^^  '    nous  other  objections  in  the  course  of  the  election  were 

The  People    made  by  Mr.  Dey  to  votes  by  proxy  ;  but  in  no  instance  was 

HUwu.      ^^  allowed  to  examine  the  authority  upon  which  they  were 

given,  nor  were  any  of  his  objections  allowed. 

That  previous  to  the  election, a  small  book  had  been  made 
out  and  furnished  to  the  inspectors,  containing  the  amount 
of  stock  and  names  of  those  who  held  it,  entitled  to  vote,  and 
also  other  stock  and  the  names  of  those  who  held  it  not  enti- 
tled to  vote,  which  they  made  their  guide  in  the  receipt  of 
ballots ;  that  on  one  Wells  offering  to  vote  for  the  Israel  list 
on  three  proxies,  representing  480  shares,  they  refused  his 
ballots  on  the  authority  of  this  book,  saying  that  a  part,  at 
least,  of  the  stock  he  represented  had  been  sold  by  the  per- 
sons in  whose  names  he  appeared.  He  denied  this,  and  Mr. 
Dey  demanded  the  stock  leger  to  test  the  fact,  declining  to 
receive  the  small  book  as  evidence ;  that  the  inspectors,  how- 
ever, declared  themselves  bound  by  this  book,  saying  they 
had  not  the  control  of  the  stock  ledger,  and  that  Mr.  Dey  was 
not  a  stockholder  ;  and  in  answer  to  several  demands  made 
of  the  leger  for  the  same  purpose  by  stockholders,  the  in- 
spectors said  they  should  not  have  it ;  and  no  books  of  the 
company  were  produced  to  shew  how  the  stock,  oflfered  to 
be  voted  upon,  stood. 

That  on  Mr.  Wells  reiterating  his  demand  to  vote,  the 
copy  of  a  by-law  of  the  company  was  produced  and  exhibited 
to  Mr.  Dey,  passed  December  13th,  1824,  in  these  words: 
"  Whereas,  in  and  by  the  act  to  incorporate  this  company, 
it  is  provided  that  the  directors  shall  be  elected  by  the  votes 
of  the  stockholders  or  their  proxies,  but  that  no  share  shall 
entitle  the  holder  to  vote  at  an  election  of  directors,  unless 
the  same  shall  have  been  held  by  him  at  least  60  days  next 
immediately  preceding  such  election ;  and  whereas  it  may 
happen  that  stock  may  be  sold  within  60  days  next  imme- 
diately preceding  an  election,  but  not  transferred  on  the 
books  of  this  company,  at  the  time  of  such  election,  and  that 
the  seller,  in  whose  name  it  may  have  stood,  may  ofller  to 
vote  on  such  stock,  either  by  himself  or  by  his  proxy,  although 
he  may  have  no  beneficial  interest  therein  at  the  time  either 
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of  Buch  election  or  of  executing  such  proxy ;  It  is,  therefore,  new-yowc, 
hereby  declared,  that  to  allow  stock  so  circumstanced  to  be  *^* 
voted  on,  either  by  the  person  in  whose  name  it  has  so  stood,  The  People, 
or  by  his  proxy,  is  a  violation  of  the  spirit,  and  contrary  to  T'lJito. 
the  true  intent  and  meaning  of  the  said  act  of  incorporation  ; 
and,  that,  it  appearing  needful  and  proper  to  pass  a  by-law 
prohibiting  all  such  voting ;  in  order  to  provide  an  adequate 
remedy  in  the  premises,  be  it,  therefore,  enacted,  and  it  shall 
be  and  hereby  is  made  the  duty  of  the  inspectors,  at  any 
election  of  directors,  whenever  they  shall  or  may  suspect^ 
that  any  of  the  stock,  on  which  any  of  the  vote  or  votes  may 
be  offered,  has  been  sold  or  bargained  for,  or  contracted  to 
be  sold  within  the  60  days  next  immediately  preceding  such 
election,  but  which  shall  not  have  been  transferred  on  the 
books  of  this  company,  to  require  the  person,  ojfering  such 
vote  or  votes,  to  adduce  satisfactory  proof  to  the  said  inspeC' 
tors,  either  by  his  own  oath  or  affirmation  taken  before  some 
competent  officer,  or  other  proof,  that  such  stock  has  not  been 
sold,  or  the  beneficial  interests  therein,  or  any  part  of  such  iU' 
terest  parted  with  by  any  bargain,  or  contract  of  sale,  within 
the  60  days  next  preceding  such  election.  And  that,  un- 
less such  proof  be  adduced,  no  such  vote  or  votes  shall  be 
received  or  allowed  by  the  said  inspectors." 

That  Mr.  Dey  objected,  that  this  by-law  had  no  force,  be- 
cause il  was  passed  within  30  days  previous  to  the  election ; 
that  no  notice  of  it  had  been  published  ;  that  it  was  fraudu- 
lent and  void,  and  the  stockholders  not  bound  by  it ;  that 
the  inspectors  admitted  no  notice  had  been  given  of  the 
law  ;  that  on  the  ground  of  this  by-law,  and  the  small  book* 
they  refused  the  votes  of  Wells ;  that  the  same  ground  wai 
taken  against  several  other  proxies ;  that  upon  being  ques- 
tioned, repeatedly,  at  diffei-ent  times  during  the  election, 
whether  the  inspectors  insisted  the  party  objected  against 
should  swear,  the  inspectors  replied  they  asked  no  man 
to  swear ;  he  might  swear  or  not  just  as  he  pleased ;  they 
were  bound  by  the  by-law,  and  if  he  (the  voter)  would  fur- 
nish the  proof,  they  would  look  at  it ;  that  it  was  not  till 
about  half  past  one  P.  M.  that  Mr.  Dey  was  enabled  to  ob- 
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ifBW.YORK,  tain  a  copy  of  the  by-law  ;  after  which  several  voters  made 
^'  '^'  affidavits  on  which  their  voles  were  received ;  and  some 
The  People  were  refused,  because  the  affidavit  did  not  exactly  conform 
TiUboU  ^^  ^^^  by-law.  A  proxy  on  50  shares  given  by  the  execu- 
tors of  J.  T.  Glover,  deceased,  being  objected  to,  S.  Glover^ 
one  of  the  executors,  made  affidavit  that  the  executors,  **  are 
At  present  the  bona  fide  owners  of  50  shades  of  the  capital 
fltock,  &c.  and  that  they  have  been  such  owners  as  afore- 
said for  a  period  of  more  than  00  days  prior  to  this  date ;'' 
that  the  inspectors  determined  not  to  receive  the  vote,  be- 
cause the  affidavit  did  not  conform  to  the  by-law  ;  soon  af- 
ter declared  that  it  was  2  o'clock,  and  the  vote  was  finally 
rejected.  That  upwards  of  800  other  shares  were  denied 
votes  on  the  same  ground  ;  that  a  considerable  number  of 
shares  were  allowed  votes  by  the  inspectors,  without  any 
proof  under  the  by-law,  though  stockholders  friendly  to  the 
Israel  list  objected  that  such  stock  had  been  sold. 

That  the  Tibbets  list  finally  prevailed  and  was  elected  by 
a  majority  of  only  186  votes  over  the  Israel  list ;  and  that 
this  success  was  owing  to  the  rigid  adherence  to  the  by-law 
oa  the  part  of  the  inspectors  ;  that  most  of  the  directors  thus 
elected  had  also  been  directors  during  the  preceding  year. 

Several  affidavits  were  read  against  the  motion,  shewing* 
that,  shortly  previous  to  the  passage  of  the  by-law,  it  was 
known  that  sundry  persons  were  making  collusive  purchases 
of  stock  at  a  very  high  price,  within  60  days  previous  to  the 
election,  for  the  avowed  purpose  of  effiscting  a  change  in 
direction  of  the  company  ;  stipulating  in  their  contracts  that» 
the  stock  should  not  be  transferred  till  after  the  election 
because  the  transfer  would  disqualify  the  stock  to  be  voted 
on;  that  to  prevent  such  a  consequence,  the  by-law  was 
passed,  under  the  advice  of  eminent  counsel,  including  the 
late  Chancellor  Kent ;  that  the  list  of  stock  entitled  to  vote* 
or  disqualified  under  the  by-law,  was  made  out  by  the  secre- 
tary of  the  company,  by  which  the  inspectors  were  guided ; 
that  the  inspectors  believed  the  list  to  be  correct  in  every 
particular ;  that  several  shares,  suspected  by  the  directors 
to  have  b«en  the  subject  of  a  collusive  contract  of  sale,  had, 
since  the  election,  been  actually  transferred  on  the  books ; 
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that  it  was  the  iavariable  custom  in  conducting  the  election  new-tobx^ 
of  chartered  companies,  in  the  city  of  New  York,  to  furnish      ^®^-  '^^* 
the  inspectors  with  a  list  of  the  stock  qualified  and  not  quali-    xhe  Feoplt 
tied  to  vote  ;  that  this  very  much  facilitates  the  business  of      «.J;^^ 
the  election:  that  in  this  instance,  it  was  not  furnished  for 
the  purpose  of  controlling  the  decision  of  the  inspectors ;  but 
at  containing  information  confidently  believed  to  be  correct, 
and  to  put  them  on  inquiry  as  to  the  qualifications  of  the  va- 
rious persons  who  might  offer  to  vote,  either  in  person  or  hj 
their  proxies;    that   such  lists  were  generally  considered 
prima  faciei  but  not  conclusive  evidence ;  and  the  list,  in 
this  instance,  was  so  treated ;  that  no  undue  partiality  was 
exhibited  by  the  inspectors  in  favor  of  the  Tibbets  list,  but 
that  the   election  was   fairly   conducted,  according  to  the 
by-law  ;  that  the  proxies  objected  to  by  Mr.  Dey  were  cor^ 
rect,  &c. ;  that  in  several  instances,  the  contracts  of  sale  aim- 
ed at  by  the  by-law  were  accompanied  with  the  agreenoent, 
that  the  purchaser  should  vote  on  the  stock  sold  by  proxy. 

The  cause  was  argued  at  the  last  term. 

The  affidavits  for   and  against  the  motion  having  been 
read, 

S.  JoneSf  opened  the  argument  for  the  motion.  He  said 
that /7r/ma  facie^  every  share  in  the  company  was  entitled  to 
one  vote,  and  unless  this  right  was  repelled  by  clear  evi- 
dence ;  unless  there  was  a  defect  either  in  ownership,  or  the 
appointment  of  proxies,  or  some  misconduct  amounting  to  a 
disqualification,  the  votes  for  the  Israel  ticket  should  have 
been  received.  The  defeat  of  this  ticket  was  mainly  effect- 
ed by  the  migic  operation  of  the  by-law.  The  inspectors 
properly  established  for  their  government  the  rule  to  be 
found  in  the  charter  of  the  company,  that  the  stock  of  the 
individual  oSering  to  vote  must  have  been  held  by  him  du- 
ring 60  days,  next  and  immediately  preceding  the  election  ; 
but  they  then  came  to  the  question,  what  is  to  be  deemed  a 
holding  ?  They  answered  that  the  voter  must  have  the  stock, 
not  only  in  his  name,  but  the  entire  right  must  be  vested  in 
him  during  that  time  ;  not  even  contracted  to  be  sold ;  that 
one  may  have  both  the  legal  and  nominal  interest,  and  yet 
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-TOKK,  be  without  the  right  to  Tote.  This  we  deov.  The  book  of 
^^'  ^  '  stockholden  or  of  transfer  was  the  proper  evidezkoe.  Who 
Tht  Pbopk  is  the  literal  holder  ?  Is  it  not  thrr  man  in  whose  naaie  the 
ftock  stands  ?  The  language  of  the  charter  is  that  each  share 
teld  by  the  voter  60  days,  &c.  may  be  voted  upon  by  him. 
It  is  admitted  that  the  stock  had  stood  in  the  names  of  the 
persons  rejected.  They  stood  on  the  books  ;  they  had  been 
stockholders  beyond  all  doobt,  and  there  was  do  evidence 
that  they  had  transferred  their  stock,  except  the  ex  parte, 
ODofficial  list,  constantly  resorted  to  by  the  inspectors.  Did 
the  legislatnre  mean  to  disqualify  one,  because  he  had  made 
lome  contract  about  his  stock  within  the  60davs  f  The  act 
may  be  satisfied  short  of  this-  Its  object  was  to  prevent  any 
change  of  voters  within  that  time.  It  meant  that  though  one 
sold  his  stock  within  the  60  davs*  vet  be  misfat  still  vote 
upon  it  The  act  did  not  mean  that  it  shouid  be  wholly  un- 
represented. Till  transferred  upon  the  books,  the  legal  title 
continued  in  the  former  holder.  The  act  does  not  require 
that  the  voter  should  hold  the  stock  in  his  own  right. 
There  is  a  clause  in  the  same  sectioo  requiring,  for  the  pur- 
pose of  being  a  director,  a  holding  in  one's  own  right,  shew- 
ing that  the  legislature  imderstood  the  distinction  between 
trustees  and  cesluis  que  trustj  and  spoke  accordingly.  Hol- 
der, here,  stands  simply  and  alone.  Shall  we  be  told 
that  though  a  stockholder  could  not  transfer  his  right  to 
a  third  person,  yet  he  lost  it  himself?  Why  should  it 
have  this  effect  any  more  than  the  mere  pledge  of  stock 
for  a  loan  ?  On  what  is  the  right  to  vote  founded  1  Upon 
stock.  If  my  vendee  allows  me  to  retain  the  stock  in  my 
name,  I  am  his  Trustee,  and  vote  under  his  direction.  Shall 
my  cestuy  que  trust  be  deprived  of  his  votes  I  I  may  re- 
main such  trustee  for  years,  or  months,  or  a  shorter  time. 
The  act  contemplates  this  case,  and  attaches  no  other  disa- 
bility than  ineligibility  to  the  office  of  director.  The  in- 
spectors admitted  the  votes  of  executors  and  administrators, 
who  are  mere  trustees,  yet  they  never  thought  of  inquiring 
whether  the  holder  died  within  the  60  days. 

Every  stockholder  may  vote  by  proxy.    One,  by  leaving 
his  shares  standing  in  the  name  of  the  vendor,  consti- 
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tales  him,  ip$o  fitcto^  his  proxy.    Suppose  a  treaty,  or  un«  mw^ronm^ 

deratanding,  by  which  A.  is  to  become  a  purchaser  6  months    ^^^^  ^^^ 

after  the  next  election,  upon  the  faith  of  which  the  vendor   The  People 

gives  a  proxy  to  the  contemplated  vendee  so  as  to  comply     ^' 

with  the  form  of  the  act ;  would  not  this  be  good  T    It  is 

the  same  thing,  if,  on  a  sale  inpresentU  the  parties  agree  that 

the  stock  shall  remain  in  the  name  of  the  vendor,  with  the 

view  that  he  shall  vote  at  the  election*    The  voting  is  a 

part  of  the  consideration.     The  vendor  asks  less  for  the 

stock,  perhaps,  by  reason  that  he  retains  the  right  to  voteu 

Suppose  it  is  a  transfer  of  one  third  of  the  vendor^s  interest 

in  the  stock,  must  he  lose  his  entire  vote  ?  No.    If  every  one 

of  these  shares,  the  right  to  vote  upon  which  was  questioned 

flliid  overruled,  bad  been  absolutely  sold,  but  suffered  to  stand 

in  the  name  of  the  respective  vendors,  they  would  still  have 

bad  a  right  to  vote,  unless  plain  firaud  against  the  vendee  wav 

made  oat. 

No  one  would  have  a  right  toobject  against  the  vote,  ex- 
t  cept  the  vendee,  by  reason  of  duress  or  fraod.  The  pre* 
sident,  or  directors  cannot  do  it,  for  the  sake  of  holding  thefr 
offices.  The  objection  must  come  from  some  one  who  can 
compel  the  change  of  the  vote.  A  Court  of  Equity  would 
enforce  the  reservation  by  the  vendor  of  a  right  to  vote. 
The  plain  intent  of  the  legislature,  was,  that  the  directors 
should  be  chosen  by  the  stock.  This  is  the  cardinal  object 
to  be  followed ;  nor  should  a  single  share  be  excluded  opeti 
mere  f»^samption.  This  should  not  be  admitted  unless  op^ 
a  plain  rule,  laid  down  by  the  act,  from  which  there  is  no  es- 
cape. To  make  this  act  operate  as  a  prohibition,  there  most 
be  a  plain,  full  sand  actual,  transfer  apparent  upon  the» 
books. 

If  the  statute  has  not  sanctioned  the  disqoalification  OOB^ 
tended  fer,  it  cannot  be  created  by  a  by*law.    Such  a  hf* 
law  is  in  restraint  of  right,  and  the  oorporation  most  shew 
that  it  accords  with  the  express  powers  given  to  the  compa« 
t  ny.     The  power  to  make  by-laws  is  conferred  by  the  8lfa 

section^  which,  to  be  sate,  mentions  the  transfer  of  iMdl 
as  one  subject ;  but  it  is  left  to  other  parts  of  the  teW  (o  do* 

Vol.  IV.  47 
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If BW- YORK,  termine  who  is  a  holder.     The  company  cannot  determine 

May,  1825.   ^^^  therefore,  the  law  settles  it. 

Tlie  People       Mr.  Wells'  case  is  a  complete  illustration  of  the  doctrine 
-^/f-  contended  for  against  us.    On  his  offering  to  vote,  the  in- 

spectors turned  to  a  book,  and  told  him  he  had  sold  out. 
This  being  denied  and  the  stock  standing  in  the  proper 
names,  the  inspectors  had  no  right  to  reject  the  votes.  At 
all  events,  they  were  bound  to  produce  proof  of  the  trans- 
fer. They  showed  no  document  establishing  the  pretended 
transfer.  Not  a  particle  of  proof  was  offered  ;  and  nothing 
is  now  shewn  to  make  it  out.  It  was  necessary  to  shew  af- 
firmatively that  the  stock  had  been  sold.  Instead  of  this, 
they  called  on  Wells,  under  the  by-law,  to  prove  negative- 
ly that  it  had  not  been  sold.  They  never  told  Wells  what 
evidence  they  had.  The  stock  book  was  out  of  the  way  ; 
and  all  they  pretended  to  produce  was  the  Ust  furnished  by 
the  secretary.  If  an  abstract  is  evidence,  the  original  books 
should  be  accessible,  that  its  truth  may  be  seen  by  all.  If 
he  had  sold,  he  might  have  re-purchased.  The  denial  of 
Wells  was  as  good  as  the  assertion  of  the  inspectors.  The 
vendee  might  have  become  insolvent,  before  the  transfer 
was  complete,  in  which  case  it  might  have  been  revoked. 
Till  the  consideration  is  paid,  there  is  no  change  of  the  pro- 
perty. 

The  authority  to  pass  by-laws  regulating  elections  ex- 
tends merely  to  the  due  ordering  of  the  election  in  point  of 
form ;  not  the  qualifications  of  the  voters.  The  corpora- 
tion can  neither-  superadd  to,  nor  detract  from  their  rights. 
Besides,  if  the  right  to  vote  could  be  affected  by  the  by-law, 
it  passed  too  late,  only  about  30  days  before  the  election. 
One  half  of  the  stock  of  the  company  might  have  been  sold 
during  the  preceding  30  days,  the  right  to  vote  upon  which 
must  be  referred  to  the  charter ;  yet  the  by-law  is  made  to 
operate  without  regard  to  time,  to  affect  previously  vested 
rights.  Accordingly,  it  assumes  a  declaratory  language.  It 
does  not  enact  simply,  but  declares  that  certain  transfer  are 
^iH  contrary  to  the  letter,  but  the  spirit  of  the  charter.  The 
m^re  suspicion  of  the  inspectors  was  made  a  sufficient  objec- 
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tion ;   and  they,  accordingly,  may  suspect  every  one  who  nbw-tork. 
comes  to  vote  against  them.  ^*y»  ^®^' 

They  put  down  in  a  list  all  whom  the  directors  told  them  The  F^opto 
to  suspect.  The  appearance  of  the  name  upon  the  list  of 
suspected  persons  is  deemed  sufficient,  until  the  suspicion  is 
removed  by  an  affidavit,  made  before  some  person  having 
competent  authority  to  administer  an  oath.  This  was  in- 
tended to  meet  every  case  of  a  partial  or  total,  conditional 
or  absolute  transfer.  The  oath  required  is  voluntary  and  ex- 
trajudiciaU  The  by-law  could  not  be  complied  with ;  for 
no  one  has  authority  to  administer  a  voluntary  oath. 

Besides  being  retroactive,  the  by-law  was  kept  secret.  It 
was  exhibited  for  the  first  time  during  the  hours  of  the  elec- 
tion. It  was  fraudulent.  Had  it  been  known  to  the  voters, 
they  might  have  rescinded  the  disqualifying  contracts  ;  and 
they  doubtless  would  have  done  so,  indignantly,  even  at  a 
sacrifice  of  half  their  interest. 

The  corporation  had  no  right  to  require  an  oath  by  a  by- 
law or  in  any  other  form.  (2  Kyd  on  Corp.  112.)  They 
have  no  greater  power  than  an  individual. 

The  negative  could  not  be  reached  by  legal  proof,  where- 
as the  affirmative  was  susceptible  of  proof,  and  the  burthen 
of  shewing  the  transfer  lay  with  the  inspectors  from  the  na- 
ture of  the  issue.  In  the  case  of  The  People  v.  Kip  and 
others^  (1  U.  S.  Law  Journal,  236,)  which  will  be  found  in 
point  for  the  present  application,  this  court  decided  that  a 
by-law,  less  arbitrary  than  the  present,  but  directed  to  the 
same  object,  was  void. 

/.  F.  Henry f  said  the  validity  of  the  election  certainly  de- 
pended upon  the  by-law.  If  that  is  void,  the  election  can 
not  be  sustained.  We  agree  that  this  depends  upon  the 
question,  who  are  to  be  considered  stockholders  for  the 
purpose  of  voting,  within  the  true  intent  and  meaning  of  the 
charter ;  and  we  deny  that  where  there  is  a  full  and  perfect 
transfer,  the  vendor  can  vote,  though  the  assignment  be  not 
entered  upon  the  books.  An  entry  in  the  books  is  not 
necessary  for  the  pqrposes  of  a  transfer.  The  voter  should 
have,  not  merely  a  nominal  but  a  beneficial  interest    This  it 
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NBW-TORK,  the  meaning  of  the  charter.  The  holder  for  60  daya  before 
^^^i^^  the  election  must  be  the  beneficial  holder  during  that  time  ; 
TImi  Tt^ph  and  neither  the  assignee  nor  assignor,  within  that  periods 
jg[|^^^  have  the  right  to  vote.  The  vendees  knew,  or  which  is  the 
same  thing,  were  bound  to  know  all  this  when  they  purchas- 
ed. The  act  did  not  intend  to  tolerate  a  course  of  stock 
jobbing,  just  before  the  election';  and  the  case  under  con- 
sideration is  a  complete  illustration  of  the  evil.  This  court, 
]B  The  Bank  of  Utica,  v.  Smalley  4*  Barnard,  (3  Cowen'a 
Rep.  T70,)  decided  that  an  assignment  of  bank  stock  waa 
complete,  as  between  the  parties  to  it,  though  the  charter 
expressly  provided  that  the  transfer  should  first  be  entered 
ia  the  bank  books.  They  declare  that  this  was  necessary 
oaly  in  reference  to  the  rights  of  the  bank ;  that  the  property 
vested  in  the  assignee  absolutely,  as  it  respected  the  vendor, 
without  any  entry. 

If  we  are  correct  in  saying  that  the  charter  of  this  com- 
pany intended  to  exclude  all  persons  from  voting,  unless  they 
are  beneficial  holders,  what  then,  we  ask,  is  there,  which  is 
improper  about  this  by-law  7  It  is  good  within  the  authority 
conferred  by  the  8th  section.  Where  a  transfer  is  absolute, 
the  vendee  may  insist  on  a  conveyance  presently.  The 
control  of  the  vendor  is  virtually  gone.  It  is  conceded  that 
the  vendee,  who  buys  within  the  60  days,  cannot  vote ;  and 
upon  what  principle  shall  this  be  allowed  to  the  vendor  who 
has  parted  with  his  interest,  and  has  no  further  concern  in 
the  aSairs  of  the  company  7 

The  company  had  power  to  pass  the  by-law  in  question. 
(Bac.  Abr.  By-Laws,(A).  Rex  v.  Spencer,  3  Burr.  1838,  per 
Wilmot,  J.)  True,  a  corporation  cannot  pass  a  by-law  re- 
quiring an  oath  as  to  the  due  observance  of  statutes.  (Bac. 
Abr.  By-Laws,(E)  Am.  ed.  of  1813.)  The  passage  cited 
from  2  Kyd.  112,  relates  merely  to  the  admission  of  a  mem- 
ber. Not  a  word  is  quoted  denying  the  power  to  impose  an 
oath  touching  the  rights  of  property.  The  by-law  in  ques- 
tion  relates  merely  to  the  beneficial  ownership.  The  case 
of  The  People  v.  Kip  and  others,  cited  from  the  Law  Journal, 
does  not  apply.  The  language  of  the  charter,  under  which 
the  company  there  acted,  diflTers  from  the  one  now  under 
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consideratioa  in  respect  to  the  qualifications  of  voters.  It  miw-TOBXt 
declared  expressly  that  the  one  in  whose  name  the  stock  ^*y»  ^®*** 
stood,  for  a  certain  time  before  the  election,  should  be  enti-  The  People 
tied  to  the  vote.  The  charter  disregarded  the  beneficial  ^.^y*^ 
ownershi|^.  In  this  case  the  word  is  held ;  and  we  have 
shewn  it  not  enough  that  the  voter  is  the  mere  nominal  hold- 
er. Here  the  beneficial,  there  the  mere  nominal  holding 
was  looked  to.  The  test  is  diiferent.  The  by-law  rightfully 
contemplates  either  a  partial  or  total  alienation  of  the 
stock ;  and  on  suspicion  of  this,  it  puts  the  voter  to  his  oath. 
Upon  what  ground  can  such  a  law  be  censured  as  inquisito- 
rial 7  It  admonishes  the  voter,  if  he  is  owner,  to  say  so  on 
oath,  before  some  one  competent  to  administer  it.  If  he  is 
not  owner,  to  remain  silent.  It  establishes  the  only  test  by 
which  the  truth  can  be  known,  in  a  way  sufficiently  summary 
for  the  purposes  of  an  election.  This  by-law  subjects  the 
party  to  no  forfeiture  or  penalty.  It  deprives  him  of  no 
right  It  is  no  more  than  what  a  Court  of  Equity  would  re- 
quire upon  a  bill  filed  by  one  of  the  parties.  Yet  no  one 
ever  dreamed  of  the  proceeding  being  inquisitorial  when  ex- 
ercised by  that  Court,  where  the  most  important  rights  are 
every  day  determined  by  an  appeal  to  the  party's  own  oath. 
The  transfer  is  a  matter  of  confidence  and  secrecy  between 
the  vendor  and  vendee.  No  evidence  is  within  the  power 
of  the  inspectors.  The  by-laws  does  not  stop  with  the  oath 
of  the  party.  He  may  introduce  other  proof.  This  is 
spoken  of  as  being  impossible ;  not  so.  Suppose  the  sale 
conditional  on  its  face ;  let  him  prove  this,  and  it  negates  an 
absolute  sale. 

If  this  provision  be  void,  it  does  not  vitiate  other  indepen- 
dent provisions  of  the  by-law.  It  may  be  rejected  as  sur- 
plusage ;  and  the  good  parts  of  the  by-law  be  allowed  to 
stand  without  it.  The  transfer  of  a  part  of  the  stock  operates 
as  a  disqualification  i^ro  tanto  ;  but  if  the  by-law  be  void  so 
far  as  it  relates  to  a  partial  transfer,  it  may  be  good  as  to  a 
total  one,  and  the  rest  be  rejected  as  surplusage. 

If  the  by-law  be  in  conformity  to  the  spirit  of  the  charter, 
it  would  still  have  been  idle,  if  without  the  provision  for 
^•oof  by  the  oath  of  the  party.     This  must,  from  the  nature 
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miw-TORK,  of  the  proceeding,  be  called  for,  and  suspicion  must  be  made 
BUy,  1825.    ^^  ground  for  the  call.     It  is  pointed  at  secret  transfers.     If 
TIm  People    there  be  full,  open,  perfect  knowledge  of  the  transfer,  abso- 
▼•  lute  proof  is  easily  accessible,  or  no  proof  at  all  might  be 

necessary.  If  the  legislature  intended  to  permit  these  spec- 
ulations in  stock,  within  60  days  preceding  the  election,  then 
the  by-law  is  void,  otherwise  it  is  good.  If  good,  there  was 
a  discretion  incident  to  the  power  of  passing  it,  as  to  all  the 
legal  means  by  which  it  should  be  carried  into  effect;  and 
no  choice  was  left  with  the  directors,  whether  they  would 
enforce  it  or  not.  The  legislative  power  resided  in  other 
hands.  The  law  was  not  clandestinely  passed.  All  the 
stockholders  might  have  had  access  to  the  books  of  the  com- 
pany, and  have  seen  and  examined  it. 

In  The  People  v.  Kipp  4*  others^  the  by-law  contemplated 
an  oath  to  be  administered  by  the  inspectors  themselves. 
Here  competent  authority  is  required.  We  ask,  if  a  volun- 
tary oath  before  competent  authority  is  criminal,  or  inadmis- 
sible, what  becomes  of  notarial  oaths,  and  the  thousands  of 
oaths  which  are  administered  to  test,  or  to  settle  private 
rights,  in  the  course  of  dealing  among  a  commercial  com- 
munity ? 

The  granting  leave  to  file  an  information  is  matter  of 
sound  discretion.  (Bac.  Abr.  Informations,  (D).  Rex  v. 
Orosvenor,  2  Str.  1106.  Rex  v.  Marsden,  3  Burr.  1812, 
1816,  per  Ld.  Mansfield,  Ch.  J. 

Where  a  corporation  is  private  in  its  end,  no  information 
will  be  filed  to  determine  the  right  of  its  oflicers.  (id.)  The 
subject  matter  should  be  such  as  concerns  the  public.  This 
is  evident  from  the  nature  of  the.  proceeding.  There  is  not 
only  judgment  of  ouster,  but  a  fine  for  the  misdemeanor. 

The  charter,  or  franchise  itself,  is  a  different  thing  from  the 
ofilcers  under  it.  It  concerns  the  public,  that  no  franchise 
should  be  usurped ;  but  where  a  franchise  confessedly  ex- 
ists, the  objects  of  which  are  merely  private,  the  Courts 
should  treat  the  question  of  office  arising  in  the  company 
as  equally  private.  It  is  like  the  more  question  of  appoint- 
ting  an  agent  by  any  individual.  It  is  only  when  an  office 
concerning  the  public  is  usurped,  tliat  the  Court  should  in- 
terfere.   Our  statute,  on  which  this  application  is  grounded 
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(1  R.  L.  108,  8.  4)  is  nearly  a  transcript  from  that  of  9  Anney  Nvw-voaxf 
which  has  uniformly  been  confined  in  construction  to  a  usur-      *^'        ' 
pation  upon  the  public.     In  a  matter  of  mere  private  right,   The  Ptopla 
the  party  should  be  left  to  his  action  on  the  case,  if  he  is      TibhW 
wrongfully  deprived  of  his  corporate  office.      When  our 
statutes  are  transcripts  of  the  English  statutes,  the  construe* 
tion  of  both  is  the  same.     {Taylor  v.  Jhlancy,  per  Curiam^  2 
Caine's  Cas.  Err.  151.     Case  of  Yates,  per  Kent^  Ch.  J.  4 
John.  Rep.  359*)    And  this,  though  there  may  be  a  sKght 
difference  of  phraseology  between  the  two*    Here  is  nothii^ 
relating  to  police  or  magistracy ;  nor  does  it  come  within 
the  principle  of  The  People  v.  The  Utica  Insurance  Company ^ 
(15  John.  386  to  389.)     There  was  an  usurpation  of  bank- 
ing powers,  a  franchise  affecting  the  public.     It  did  not  re- 
late to  the  mere  officers  of  the  corporation.     But  there  is  a 
difierence  even  between  the  officers  of  a  bank,  which  relates 
to  the  currency  of  the  country,  and  a  mere  private  corpora- 
tion, like  an  insurance  company. 

A.  Van  Vechten,  (same  side.)  The  statute  requires  that 
a  motion  for  leave  should  precede  the  filing  of  the  informa- 
tion. The  reason  is,  that  the  court  may  see,  whether  a 
proper  case  for  an  information  is  made  out.  Every  prose, 
cution  of  this  kind  is  brought  forward  with  a  double  aspect. 
It  looks  both  to  an  ouster  from .  the  franchise  or  office,  and  a 
fine  for  the  misdemeanor ;  but  are  these  objects  applicable 
to  the  violation  of  a  mere  private  office,  a  matter  resting 
between  individuals  ?  The  variance  of  our  statute  from  the 
English  consists  merely  in  the  introduction  of  the  words  of- 
fice and  franchise,  generally  into  our  statute,  which,  as  used 
there,  relates  to  the  exercise  of  a  public  right,  and  not  a 
corporation  concerning  a  private  object.  In  the  latter  case, 
the  law  always  puts  the  party  aggrieved  to  his  action  on  the 
case.  Hence  the  distinction.  It  runs  through  the  law. 
Public  rights  are  vindicated  by  an  information,  or  other  crim- 
inal proceeding,  at  the  suit  of  the  people  ;  private  right,  by 
action,  at  the  suit  of  the  person  injured.  It  is  a  non  sequUur 
that  a  franchise  for  a  mere  private  purpose  wants  this  ex- 
traordinary protection  by  inforniation^  because  it  is  a  fraiv 
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«-TOBK»  chise.  Take  the  case  of  religious  corporations,  summarily 
^'^  A^'  created  under  the  general  statute :  Does  an  information  lie  ? 
This  never  was  pretended.  Indeed  it  was  denied  in  Rez  ▼. 
DawbeMj/f  (2  Str.  1196,)  on  the  ground  that  the  incorpora- 
tion is  private,  and  the  right  should  be  settled  by  action ; 
and  the  same  thing  was  said  in  Rex  v.  Marsden  et  <d.  (8 
Burr.  1812,  1818.)  In  The  People  v.  The  Utica  Insurance 
Company^  (15  John.  386,)  and  in  The  Same  v.  Kip  et  aL  (1 
U.  S.  Law  Journal,  286)  it  is  true,  that  an  information  was 
held  to  lie  ;  but  the  first  related  to  a  franchise,  and  the  last 
to  offices  which  affected  the  pecuniary  concerns  of  the  com- 
mimity. 

Again :  where  the  remedy  must  be  ineffectual,  the  court 
will  BOt  interfere,  even  in  relation  to  a  public  officer.  This 
was  held  in  The  People  v.  Sweetings  (2  John.  Rep.  184,)  of 
one  who  had  intruded  into  the  office  of  town  supervisor. 

[WooDWORTH,  J.  In  that  case,  there  were  but  about 
three  months  of  the  year  for  which  the  officer  was  elected, 
remaining  at  the  time  of  the  motion.] 

The  offices  in  question  here  are  annual ;  and  nearly  two 
oionths  of  the  year  have  gone.  All  experience  denies  the 
possibility  of  trying  this  right  within  the  time  for  which  the 
directors  are  chosen.  The  court  will  not  grant  the  infor- 
mation  where  the  proceeding  must  be  so  palpably  nugatory. 
(3  Bac.  Abr.  Informations  (D).  Rex  v.  Williams,  1  Burr. 
402,  407.) 

It  is  said,  the  power  given  in  the  charter  for  the  company 
to  reg«ilate  elections,  regards  merely  the  form  of  proceed- 
ing. Gentlemen  mean,  I  suppose,  the  manner  of  voting, 
whether  by  ballot  or  otherwise,  and  the  creation  of  inspec- 
tors, &c.  But  it  will  not  be  denied,  that  the  directors  are 
80  to  regulate  the  election  as  to  efiectuate  the  intention  of 
the  legislature.  It  is  a  general  rule,  in  relation  to  these 
matters,  that  the  electors  and  elected  should  possess  the 
same  qualifications.  The  directors  are  required  to  bold  in 
their  own  right ;  and  the  general  rule  must  be  left  to  its  oper- 
atien,  unless  it  be  plain  that  the  legislature  have  created  a 
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distinction  by  expressly  conferring  a  right  to  vote  upon  the  ii£w-TOBk« 
nominal  holder.  The  Court  will  not  infer  such  an  absurd  M*J«  ^^• 
intention.  The  nominal  holder  is  under  no  tie  of  interest  ThTlJ^t 
to  the  company.  He  may  wantonly  and  capriciously  vote  .▼• 
against  the  interest  of  his  cestuy  que  trust.  One  object  of 
the  statute,  in  requiring  the  holding  for  60  days  previous  to 
the  election,  was  to  prevent  the  election  being  wrested  from 
the  old  stockholders,  who  were  presumed  better  acquaint- 
ed with  the  concerns  of  the  company,  by  surprise.  Are  vo- 
ters obtained  here,  by  contract,  on  the  spur  of  the  occasion; 
as  that  kind  of  men  who  should  control  corporate  elec- 
tions f  Though  the  transfer  be  private,  if  a  dividend  is  clainW 
ed  by  the  transferree,  it  cannot  be  withheld.  The  entry  up- 
on the  books  does  not  afiect  the  rights  of  the  vendor  and 
vendee,  as  between  each  other.  The  power  to  make  by- 
laws must,  from  its  nature,  be  as  extensive  as  the  objects  to 
be  effected  by  the  corporation.  It  is  incidental  to  every 
(Corporation  and  need  not  be  expressed  in  the  grant.  By 
requiring  the  voters  to  hold  for  sixty  days  previous  to  the 
election,  the  charter  intended  to  disqualify  all  others,  and 
the  liy-iaw  in  question  accords  with  the  spirit  of  the  charter, 
in  as  much  as  it  is  calculated  to  prevent  the  imposition  of 
fraudulent  voters.  The  second  volume  of  Kyd  on  Corpora- 
tions, (112,)  is  cited  against  the  power  to  administer  an  oath ; 
but  the  oath  there  treated  of  was  one  imposed  upon  admis- 
sion into  the  company ;  an  oath  not  sanctioned  by  the  charter 
in  express  terms,  nor  necessary  to  its  end.  All  oaths  are 
not  forbidden.  The  case  of  Rex  v.  Decan*  et  CapituC  Dub' 
lius  (1  Str.  5d9,  per  Eyre,  J.)  and  TTie  City  of  London  v.  Van^ 
acker,  (1  Ld.  Kaym.  496  to  500,  1  Salk.  142^  S.  C.)  sanc^ 
tion  the  power  to  impose  a  voluntary  oath,  through  a  by-law 
(of  the  company,  where  it  is  proper  for  the  purposes  of  the 
institution.  The  distinction  is,  that  the  corporation  have  no 
right  to  create  the  officer  by  whom  the  oath  is  to  be  admin- 
istered. It  must,  from  its  nature  be  voluntary.  There  is  no 
power  to  compel  its  administration.  But  it  must  be  taken 
before  some  person  competent  by  law  to  administer  oaths. 
The  cases  upon  which  wc  rely,  and  the  case  of  ThePe&pU^. 
Vol.  IV.  4A 
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KBW-TORK,  Kip  and  others,  (1  U.  S.  Law  Journal,  286,)  are  reconcila' 
May,  1825.    1,]^^  ^p^^  his   distinction.     The  by-law,  in  the  latter  case. 
The  People   required  the  voters  to  submit  to  the  inspectors  as  to  the  suf- 
^^-  ficiency  of  the  oath. 

It  is  said  here  was  no  absolute  sale;  not  bargains  for 
stock ;  but  bargains  for  votes.  Be  it  so.  This  we  say  was 
a  fraud,  and  properly  met  through  the  by-law.  Nor  can  it 
make  any  difference  that  the  oath  was  negative.  It  is  good, 
according  to  the  case  cited  from  Ld.  Raymond,  406,  though 
it  contain  a  negative,  provided  it  conform  to  the  spirit  of  the 
charter.  And  if  there  be  any  thing  in  the  by-law,  which  does 
not  so  conform,  quoad  hoc,  the  Court  will  disregard  and  re- 
ject it.  The  stock  books  are  an  uncertain  and  delusive  test ; 
for  it  is  conceded  that  the  person  in  whose  name  the  stock 
stands  may  have  no  kind  of  interest ;  and  there  certainly  can 
be  no  greater  fraud  than  his  voting  for  directors  under  such 
circumstances.  The  certificates  of  stock  are  better.  Upon 
these,  some  indorsement  must  appear  shewing  a  transfer  if 
any  such  in  fact  exist.  But  the  oath  of  the  elector  is  still 
more  satisfactory,  and  is  the  test  usually  resorted  to,  at  all  our 
elections. 

It  is  said  that  denying  a  trustee  all  right  to  vote,  would  ef- 
fect the  rights  of  executors  and  administrators.  To  this  we 
answer,  there  is  no  danger  of  fraud  in  such  cases.  The  hold- 
er comes  in  by  act  and  operation  of  law.  The  act  was  in- 
tended to  defeat  voluntary  sales,  and  absolutely  prevent  their 
being  used  for  the  purposes  of  fraud.  The  distinction  between 
the  two  cases  is  strong  and  palpable. 

This  question  is  not,  as  supposed,  one  between  the  vendor 
and  vendee  of  the  stock.  The  sales,  though  they  may  be 
valid  as  to  them,  may  yet  be  void  as  to  the  company,  who 
have  an  interest  in  the  votes  to  be  given. 

The  Attorney  General,  in  reply,  said  he  was  surprised  to 
hear  the  objection  that  this  Court  have  no  right  to  interfere. 
It  is  said  this  proceeding  is  only  applicable  to  the  usurpation 
of  a  franchise  belonging  to  the  people,  or  intrusion  into 
some  public  office ;  that  it  comes  with  a  double  object ;  that 
it  is  mixed  of  a  civil  and  criminal  character,  seeking  not  on- 
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ly  lin  ouster  of  the  offices  but  a  fine  for  the  intrusion.  But  icew-torx* 
this  is  not  necessarily  so.  There  are  a  variety  of  different  ^'y*  ^®*' 
franchises  which  form  the  subject  of  an  information  in  na-  The  P^opto 
ture  of  a  quo  warranto^  as  to  some  of  which  judgment  of  fjjj^ 
seizure  may  be  given  and  some  not.  The  latter  class  is 
where  the  people  cannot  exercise  the  franchise  in  question. 
The  present  is  not  a  case  of  seizure.  We  need  not  contest 
the  proposition,  in  terms  that  an  informati6n  will  not  lie 
where  it  goes  to  a  mere  private  right.  It  may  be  true,  with 
the  qualifications  allowed  by  the  gentlemen.  In  some  of 
the  authorities  cited,  church  wardens  are  mentioned  as  not 
subject  to  this  proceeding  ;  but  they  are  in  truth  canonical 
officers ;  their  election  is  in  virtue  of  a  canon  of  the  English 
church.  The  instance  of  incorporations,  in  this  country,  to 
promote  religious  objects  was  unfortunate ;  for  it  has  been 
expressly  adjudged  that  an  information  lies  against  the  offi- 
cers of  such  an  incorporation,  who  may  be  ousted,  and  a  fine 
imposed,  (The  Commonwealth  v.  Woelper,  3  Serg.  &  Rawle's 
Rep.  29.)  The  imposition  of  a  fine  in  such  a  case  implies 
that  these  are  to  be  considered  public  officers.  Rex  v. 
Marsden  et  al  (3  Burr.  1812)  was  a  case  of  conflicting 
markets ;  but  the  application  was  not  denied  upon  the  point 
of  private  right.  The  question  is  barely  mentioned,  but 
the  Court  forbear  to  intimate  any  opinion.  It  is  sufficient, 
however,  to  say  that  these  cases  of  gentlemen  upon  private 
right  do  not  applj-,  because  the  question  here  is  not  of  that 
character.  The  usurpation  and  injury  are  to  be  public,  aa 
in  Latham^s  case^  (3  Burr.  1485.)  No  remedy  could  be 
had  by  any  individual  of  this  company,  as  such.  Against 
whom  could  an  action  be  brought  ?  Not  against  the  inspec- 
tors, unless  they  acted  maliciously.  Against  the  directors 
for  passing  a  void  law  7  They  too  deny  all  malice,  which 
takes  away  our  remedy  as  to  them.  But  suppose  an  action 
lies  for  the  mistake,  what  would  it  avail  the  plaintiff  7  Could 
damages  be  given  7  And  what  is  to  be  their  measure  7  Who 
can  estimate  the  amount  7  Nothing  short  of  the  general 
superintending  power  of  the  Court  will  reach  the  evil. 

But  whatever  may  be  the  rule^upon  the  British  act,  there 
can  be  no  dispute  upon  our  own.     When  the  English  cases 
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NBW-TORic,  fay  that  the  information  must  relate  to  a  public  matter,  they 
M»7, 185W.   9vi4ently  go  on  the  narrow  words  of  the  statute  of  Anne. 
*jpS^f^^   Our  act  is  more  comprehensive.     It  extended  this  remedy 
.^^         to  an  intrusion  into,  or  a  usurpation  of  any  office  or  franchise. 
Are  not  the  conduct  of  corporations,  however,  a  matter  of 
public  concern  ?     Is  it  correct,  in  terms,  to  say  the  officers 
of  a  corporation  are  mere  private  agents  7     But  if  private, 
the  information  may  be  granted  if  there  be  circumstances  of 
^  public  nature  connected  with  their  duties.     What  is  a 
corporation  ?     It  is  the  creature  of  a  statute ;  it  is  derivable 
firom  the  people  only.    One  incident  is  the  power  to  make 
l^y-Iaws.    In  this  case  the  directors  are  invested  with  that 
power.    It  is  a  part  of  the  corporate  franchise,  to  be  govern- 
ed by  laws  made  in  a  particular  manner.     The  body  of  the 
corporation  have  a  right  to  insist  that  these  laws  shall  be 
properly  made.    This  right  of  making  laws  is  a  branch  of 
;he  highest  prerogative  which  the  people  themselves  possess. 
J  bad  supposed  this  question  at  rest  by  the  cas^  of  The  People 
Y.  Kip  et  qL  cited  from  the  Law  Journal. 

[WooDwoRTH,  J.  The  question  was  not  made  by  the 
counsel ;  but  the  Court  entertained  no  doubt  of  their  right  to 
interfere  in  that  case.J 

The  right  was  not  questioned  at  any  stage  of  that  contro- 
yersy ;  but  a  plea  was  put  in,  and  an  issue  taken.  That 
case  is  spoken  of  as  involving  a  higher  degree  of  importance  ; 
because  it  related  to  a  bank,  which  is  connected  with  the 
pecuniary  concerns  of  the  community.  But  can  that  con- 
sideration constitute  a  distinction  to  affect  this  case  ?  Will 
the  Court  adopt  as  a  practical  ground  of  action,  the  extent 
of  the  influence  which  a  corporation  may  have  upon  the 
community.  In  Commonweahh  v.  The  Union  Fire  4*  Mar, 
fns.  Co.  of  Newbwyportf  (5  Mass.  Kep.  230,)  the  informa- 
tion was  for  the  purpose  of  dissolving  the  charter.  It  was 
brought  forward  by  a  relator,  to  whose  capacity  an  objec* 
tion  was  made ;  in  answer  to  which,  the  Court  said,  **  In- 
formations of  this  nature  arc  properly  grantable  for  the  pur- 
pose of  inquiring  into  the  election  or  admission  of  an  officer 
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or  member  of  a  corporation,  when  moved  for  by  any  person  nkw-york, 
interested  in,  or  injured  by  such    election  or  admissioni  if      *^*  ^^*' 
the  same  was  unduly  made.     And  upon  such  information,  if  The  Paofb 
the  election  or  admission  was  illegal,  judgment  of  a  motion      xibbiii, 
might  be  entered,  and  a  line  might  also  be  imposed  on  the 
party  who  had  usurped  upon  the  commonwealth ;"  thus  lay- 
ing down  a  doctrine  repeatedly  recognised  and  well  under* 
stood  by  the  books. 

If  the  question  in  The  People  v.  Sweetings  (S  John.  Rep. 
184)  were  now,  I  should  certainly  submit  whether,  late  aa 
that  application  was  made,  the  information  might  not  have 
properly  been  allowed,  for  the  purposes  of  a  fine.  Rex  v. 
WiUiams,  (1  Burr.  407-8,)  sanctions  an  information  for 
one  single  act  of  usurpation ;  and  it  will  be  seen  by  2 
Hawk.  P.  C.  ch.  26,  s.  14,  that  the  statute  of  Ann.  was  pass- 
ed with  reference  to  annual  offices.  This  is  the  reason,  says 
the  book,  why  that  statute  hastened  the  issue,  by  requiring 
the  defendant  to  plead  as  of  the  same  term  when  the  infor- 
mation is  filed.  But  the  extent  of  the  delay  is,  in  this  case, 
a  mere  matter  of  speculation ;  and  it  is  enough  that  the  re- 
lator is  willing  to  take  the  risk  of  it  upon  himself. 

Then,  as  to  the  main  question.  We  say  the  object  of 
this  provision  for  a  60  day  holding  related  merely  to  the  form 
or  shape  in  which  the  stock  should  bo  represented.  It  was 
to  prevent  delay  and  confusion  at  the  election,  by  transfers 
made  just  before  it  commenced,  and  give  the  directors  60 
days  to  make  out  the  list  of  voters  from  the  books ;  so  as  to 
have  a  certain  and  easy  guide,  on  the  day  of  election,  cor» 
rtsponding  with  the  stock  book,  as  it  stood  60  days  before. 
We  agree  ther^  is  no  distinction,  in  general  between  elec* 
tors  and  elected  ;  but  it  is  enough  that  the  statute  has  express^* 
ed  an  exception.  The  argument  on  the  other  side  is,  that 
by  a  transfer  within  the  60  days,  the  vendor  loses  his  right, 
but  the  vendee  acquires  no  right  to  vote  ;  thus  making  a  por« 
lion  of  the  stock  wholly  unrepresented.  What  do  genllenicn 
mean  by  a  transfer  ?  Do  they  mean  an  absolute  executed 
,  sale  7  If  so,  the  argument  does  not  reach  this  case.  If  they 
mean  a  sale  not  yet  consummated,  we  say  the  ownership  re* 
frnins  in  the  vendor.    Suppose  an  executory  contract  to  be 
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msw-TORK,  consummated  after  the  election  ;  who  is  the  voter?  Is  there 
May,  1825.  ^  transfer  f  The  transfer  may  be  merely  by  parol,  perhaps. 
The  People  If  the  vendor  be  not  the  stockholder,  there  is  none  who  can 
cvzlIIa  ^^^^  »  ^^^  ^f  *"  the  stock  should  be  soid  in  this  way,  there 
ivould  be  no  stockholders  left ;  and  not  a  soul  to  carry  on 
the  concerns  of  the  corporation.  Suppose  a  contract  of  sale 
which  the  parties  agree  should  be  executed  25  years  hence» 
is  the  right  of  voting  suspended  during  all  that  time  7  In 
truth,  it  is  much  like  the  question  between  the  mortgagor  and 
Hiortgagee  in  a  popular  election.  The  one  who  has  posses- 
sion of  the  land  must  vote  there  ;  the  one  who  possesses  the 
stock  here.  In  Stockdale  v.  The  South  Sea  Company^  (2 
Atk.  141)  it  is  said,  **  The  company  have  no  more  right  to  in- 
quire who  is  the  true  proprietor,  when  the  trust  does  not  ap- 
pear, than  a  lord  of  a  manor  into  a  right  to  a  copy  hold  estate 
when  no  trust  appears ;  for  the  person  whose  name  is  enter- 
ed in  their  books  is,  to  all  intents  and  purposes,  with  regard 
to  the  company,  the  proprietor.  Suppose  one  agrees  to 
sell  land  in  futuroj  does  not  the  vendor  continue  the  free- 
holder till  the  deed  is  executed?  Again,  suppose  the  con- 
tract to  transfer  stock  within  the  60  days  ;  though  the  trans- 
fer day  passes,  the  property  is  not  changed  till  an  actual 
transfer;  nor  can  the  contract  for  a  sale  of  stock  be  specific- 
ally enforced  in  a  Court  of  Equity.  (Newl.  on.  Cont.  90,  91. 
1  Madd.  402,  last  ed.  Nuibrowne  v.  Thornton,  10  Yes.  161. 
Mason  v.  Armitage,  13  id.  37.)  In  the  case  cited  from  the 
(J.  S.  Law  Journal,  the  Court  say,  the  inspectors  should 
not  go  beyond  the  books.  Indeed  they  use  the  same  lan- 
guage, in  substance,  as  does  Ld.  Hardwicke  in  Stockdale  v* 
The  South  Sea  Company,  (2  Atk.  141.)  S6  much — suppo- 
sing the  sales  in  this  case  executed.  But  it  is  plain,  from  the 
papers  on  both  sides,  that  they  were  merely  executory. 

Now  suppose  either  an  executory  or  executed  contract  a 
disqualification ;  was  not  the  by-law  inquisitorial  7  The  gen- 
eral power  to  pass  by-laws  does  not,  as  supposed,  depend  on 
the  question  whether  its  object  be  beneficial  or  injurious  to 
the  corporation.  It  may  be  highly  beneficial  and  yet  void. 
The  power  depends  upon  the  charter ;  and  I  deny  that,  un- 
der this  charter,  any  by-law  can  bo  made  to  test  the  qualifi- 
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cations  of  electors.     The  directors  can  provide  no  means  wbw-yobk, 
for  this  object  unless  they  fairly  result  from  the  provisions      3^/-^/ 
of  the  charter.     We  are  supported  in  this  position  by  the    TheF^opI* 
cases  cited  on  the  other  side,  from  Strange,  639,  and  Ld.      xibhit* 
Raymond^  406.     To  the  same  point  is  Carth.  482,  S.  C.  as  in 
Ld.  Raymond.     There  the  counsel  say  the  oath  in  question 
was  not  imposed,  but  merely  voluntary.     They  did  not  pre- 
tend to  maintain  the  doctrine  that  the  corporation  might  im^' 
pose  an  oath.     The  objection  was  raised  in  Ld.  Raym.  408v 
It  arose  upon  a  by-law  of  the  city  requiring  as  an  excuse  for 
any  one  elected  sheriff,  that  he  should  swear  and  produce 
compugators  that  he  was  not  worth  £10,000.     It  is  said,  at 
page  498,  to  be  unreasonable,  because  it  imposes  an  oatb,r 
&c.     At  page  500,  this  is  answered  that  it  was  a  favor  to 
the  defendant,  &c.  and  ifoA,  Ch.  J.  goes  on  to  shew  how. 

The  sheriff  was  compellable  to  serve  without  the  by-law  y 
and  it  was  passed  for  his  ease  and  excuse.  By  simply 
making  an  affidavit,  he  was  excused  from  a  burthen.  It  was 
not  demanded  of  him  as  a  preliminary  to  his  exercise  of  a 
corporate  right ;  and  the  court  put  the  question  on  that 
ground.  That  very  distinction  settles  this  question  in  our 
favor ;  and  it  is  also  plainly  settled  by  The  Peqpk  v.  Kip 
et  al.  cited  from  the  U.  S.  Law  Journal.  The  ground  that 
the  oath  was  illegal,  is  there  distinctly  decided.  It  is  a 
mistaken  supposition  that  the  manner  of  taking  the  oath  was 
different  from  that  prescribed  in  the  present  case.  The 
words  were  precisely  the  same,  as  will  be  seen  by  the  origi- 
nal papers.  The  affidavit  was  to  be  taken  before  any  one 
competent  to  administer  an  oath.  This  is  a  stronger  ease 
against  the  directors.  Mere  suspicion  is  made  the  ground 
of  rejection  ;  and  the  by-law  makes  no  provision  for  absen- 
tees, as,  it  will  be  seen,  was  the  case  in  7%e  People  v.  Kip. 
One  who  holds  a  proxy  from  another  residing  in  England 
never  could  get  in  a  vote  under  this  law,  if  his  constituent 
should  unfortunately  be  suspected  by  the  inspectors. 

The  law  is  also  void  as  being  retroactive,  involving  cases 
of  transfer  made  before  its  passage.  (3  Kyd  on  Corp.  1 12^ 
118.    Jackson  v.  How^  19  John.  80.) 
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-YORK,  The  provigioD  in  the  by-law,  for  other  proof  of  owership 
^^^^^aji^'  i»  Kibject  to  the  same  objection,  as  the  voluntary  affidavit. 
The  r^le  Soch  proof  must  be  by  voluntary  oath,  if  had  at  all ;  besides 
'  lUbeu.  ^  intrinsic  absurdity  of  requiring  an  impossibility,  the  proof 
of  a  negative,  which  no  sensible  system  of  juriyprudence 
ever  did  require,  or  ever  will,  in  a  question  of  property. 
The  production  of  a  stock  certificate  will  not  better  the 
proof  beyond  the  books.  It  may  be  in  the  hands  of  one  having 
no  manner  of  right.  Besides,  it  would  be  inadmissible. 
Froof,  in  law,  means  legal  proof,  or  proof  on  the  oath  of  a 
diainterested  person.  (Van  Steenhurgh  v.  Kartx,  10  John. 
B«pw  167.  Brown  v.  JBinchman^  9  id.  75.)  The  word  proof 
la  tmed  in  the  by-law,  and  taking  it  in  its  legal  signification, 
it  never  could  reach  a  negative.  The  voter  is  required  to 
negative,  not  merely  that  the  sale  is  conditional  or  execu- 
tory, bnt  that  there  was  ever  any  sale  at  all. 

The  cause  having  remained  under  advisement  to  the  pre- 
sent term* 

Savjiob,  Ch.  J.  now  stated  the  facts ;  upon  which  facts, 
he  said,  three  questions  had  been  made  at  the  bar.  The  first 
respected  the  power  and  duty  of  the  court  to  grant  the  in- 
formation in  this  particular  case ;  the  second,  what  should 
be  deemed  a  holding  vrithin  the  words  of  the  charter,  so  as 
to  oonstitute  a  voter ;  and  the  third,  the  validity  of  the  by- 
I«Wt  requiring  an  oath  of  the  voter,  or  other  proof  as  the 
test  of  his  qualification. 

The  statute  (1  R.  L.  108)  gives  the  remedy  by  quo  war- 
rmnio  against  any  person  who  shall  usurp,  intrude  into,  or  un- 
lawfully hold  or  execute  any  office  or  franchise  within  this 
state.  To  be  a  corporation  is  a  franchise  (2  Bl.  Com.  37,) 
for  the  uflTurpation  of  which  an  information  always  lies.  (15 
JoktL  Rcrp.  386  to  889.  1  Str.  308.)  And  the  question  is,  whe- 
ther am  intrusion  into  offices,  created  for  the  government  or 
exercise  of  the  franchise,  is  equally  within  the  act  as  an 
usurpation  of  the  franchise  itself.  The  d  Ann.  c.  20.  seems  to 
tiMt  a  corporate  office  as,  in  itself,  a  franchise.  The  words 
of  our  statute  are  even  broader  than  those  of  the  English  ; 
and  if,  as  was  agreed  upon  the  argument,  they  embrace 
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corporate  offices  which  have  an  extensive  influence  upon  '^w^'^JJSf' 
society,  it  is  difficult  to  perceive  any  reason  for  limiting  their 


operation  to  these  only,  in  exclusion  of  the  less  important  The  Peojil* 
offices  of  the  same  description.  There  is  certainly  nothing  Tibbeu. 
requiring  this  in  the  act  itself.  The  words  of  the  9  Anne 
are,  "that  in  case  any  person  or  persons  shall  usurp,  intrude 
into,  or  unlawfully  hold  and  execute,  the  office  or  franchise 
of  mayor,  bailifi*,  port  reeve,  or  other  office  within  a  city, 
town  corporate,  borough  or  place,  in  England  or  Wales,"  it 
shall  be  lawful,  with  leave,  &c.  to  file  the  information.  To 
these  words,  the  King's  Bench  did,  at  one  time,  consider 
some  few  mere  private  offices  or  franchises  an  exception ; 
but  later  cases  leave  it  doubtful  whether  any  such  exception 
now  exists.  No  such  distinction  upon  our  statute  has  ever 
been  judicially  recognized ;  nor  do  we^eel  warranted  in  go- 
verning ourselves,  upon  these  applications,  by  the  greater  or 
less  degree  of  public  consequence  attached  to  the  office  in 
question.  Such  a  rule  would  be  fluctuating,  uncertain,  and, 
indeed,  could  never  be  reduced  to  practice.  The  question 
was  not  even  raised  in  The  People  v.  Kipp  ^  others^  decided 
by  this  court  in  August  term,  1822,  and  reported  in  The  U. 
States  Law  Journal,  286.  Nor  do  we  think  it  can  well  admit 
of  any  doubt.  Indeed,  the  case  would  seem  to  be  within  the 
English  statute,  which  it  is  said  extends  to  offices  relating  to 
the  Government  of  a  corporation.  {Rex  v.  The  Corporation 
of  Curmarthen,  2  Burr.  869.  1  Bl.  Rep.  187,  S.  C.) 

In  The  People  v.  Sweetings  (2  John.  Rep«  184)  there  had 
been  great  delay  in  making  the  motion.  The  office  of  town 
supervisor,  to  which  it  related,  would  expire  in  the  short 
term  of  three  months  ;  it  was  impossible  that  an  issue  could 
have  been  sooner  tried  ;  and  the  court  in  their  discretion^ 
under  the  circumstances  of  that  case,  denied  the  information. 
Here  the  motion  was  brought  before  us  at  the  term  next  af- 
ter the  election.  We  cannot  refuse  it  upon  the  mere  chance 
that  a  trial  may  fail.  To  do  this  would  be  equivalent  to  a 
refusal  in  all  cases,  where  the  office  is  annual ;  a  length  to 
which  we  presume  the  court  did  not  intend  to  go,  and  to 

Vol.  IV.  49 


882  CASES  IN  THE  SUPREME  COURT 

HEW- YORK,  which  it  was  not  necessary,  they  should  go,  in  The  People  r. 

May,  1825.    i^^^^^if^g^    On  the  whole  we  are  clear,  upon  the  nature  of 

The  People  the  case,  as  to  our  right  of  allowing  the  information  to  be 

.pil^^       filed ;  and  that  the  lapse  of  time  is  not  such  as  to  require  oSy 

in  the  exercise  of  a  sound  discretion,  to  deny  it. 

The  second  and  third  questions  we  shall  not  discuss  at 
large ;  because  we  think  they  are  both  disposed  of  by  the 
People  V.  Kip  4*  others.  That  case  was  said,  at  the  bar,  not 
to  apply ;  the  qualificatiou  of  the  voter  being  that  he  should 
have  held  in  his  own  name^  the  stock  on  which  he  sought  to 
vote,  for  a  certain  number  of  days  before  the  election : 
whereas  it  is  here  that  he  should  have  held  simply,  without 
providing  that  it  should  be  in  his  own  name.  If  there  be  any 
distinction,  it  is  in  favour  of  the  present  application.  The 
provision  in  that  case  was  more  sedulously  restrictive  upon 
the  voter,  requiring  not  only  a  holdings  but  a  holding  in  a  par- 
ticular manner,  or  to  be  evinced  by  a  particular  species  of 
evidence.  The  case  cannot,  therefore,  be  distinguished,  at 
most,  in  favor  of  these  officers,  by  any  difference  of  wording 
in  the  statute  upon  which  it  proceeded  from  the  one  now  un- 
der consideration.  On  reflection,  we  are  satisfied  with  the 
decision  in  that  case. 

Rule  granted,  (a) 

ia)  IN  SUPREME  COURT,  Avouvr  Timii,  18S3. 
Ttaa  PsoPLB   OF  THE   Statb  of  Nbw.Yokk,  at   the   relatiQn   rf  Jacob 
Bakkir,  Tbomab  Hazard,  jun.  and  Thomas  M.  Huntuigton, 

again9t 
LsoitARD  Kip,  Datid  Roobbi,  John  C.  MoBBifoir,  DmcoAir  PaTn,  IVmmab 
Dabumo,  Thomas  Bbooes,  Chablbb  Town,  Albbanobb  MoMon,  Pbtwi 
A.  Jay,  and  Abraham  B.  Mbap. 

Smmuel  A.  Taleott,  Attorney  GeMTal  of  the  People  of  the  State  of  Mew. 
York,  moved,  on  Tuesday  the  eighth  instant,  for  leave  to  file  an  inforinatian 
in  the  nature  of  a  9110  warranto  against  the  defendants  above  named,  who 
claim  to  be  the  directors  of  the  North. River  Bank  of  the  city  of  New.Tork. 
This  motion  was  fonnded  on  a  bill  in  Chancery  recently  filed  against  tbo 
defendants  and  others,  by  James  D.  P.  Ogden,  Jacob  Baiker  and  oUierei  Mid 
oa  the  answers  to  that  bill,  and  also  on  an  affidavit  showing  that  tha  relMcni 
above  named  are  stockholders  in  the  North-River  Bank. 

On  FHday,  Chief  Justice  Sfbucbr  delivered  the  OfiinioD  of  1^  Cow**  to 
ike  fdlowSag  eibets— 
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'  Tbatt  appUeatioiM  being  generally  fonnded  on  the  ex  fMrt0  a Adtvit  of  i?ew-TORK, 
the  relators,  it  haa  of  late  years  been  aaual  in  the  English  Court  of  King's      May,  1825. 
Beach,  and  in  this  Court,  to  afford  tho  defendant  an  opportunity  of  being        y^^v^^ 
heard  against  granting  leave  to  fild  the  information.     A  rtile  to  show  ciase    '^^^  People 
is,  therefore,  generally  entered ;  and  leave  is  aflerwards  granted  or  reAised,        'P'Wm»i 
as  circumstances  shall  appear  upon  cause  shown.     In  the  present  case,  the 
application  is  for  leave  to  file  the  information  in  the  first  instance.    There 
is  no  doubt  that  the  Court  are  bound  to  exercise  a  reasonable  discretion  on 
tbesnbjoct;  and  this  cause  co.nes  before  us  in  a  manner  so  peculiar,  that 
we  thinJt  it  proper  to  except  it  from  the  general  ruie.    The  application 
4oee  not  rest  upon  a  mere  ex  parte  affidavit.    The  evidence  placed  in  our 
hands  oooiee  from  the  defendants  themselves,  or  from  a  source  most  favour- 
able to  them.    We  have  the  sworn  answers  of  the  defmdants  to  a  bill  in 
Ciuacery,  filed  in  relation  to  the  very  eieotion  complained  of.    We  hav« 
also  the  answer*  of  the  inspectors  of  that  election.    Upon  a  rale  to  show 
eanse,  nothing  could  be  alleged  by  the  defendants  ag%inst  granting  leave  to 
file  the  information,  which  is  not  already  urged  on  their  part,  in  the  paper* 
presented  to  the  Court.    We  have  looked  into  the  answers,  and  we  find 
the  defendants  and  the  inspectors  admitting  a  state  of  facts,  which  not 
only  render  it  proper  to  grant  leave  as  applied  for,  but  which  seem  to  us 
imperiously  to  require  it  at  our  hands.    To  give  time  under  such  circum- 
stances, would  bo  an  abuse  of  the  discretion  vested  in  this  Court.     We  wil^ 
briefly  advert  to  a  part  of  the  cise  as  admitted  by  the  defendants  and  in- 
spectors.   A  controversy  existed  among  the  stockholders  of  the  bank,  a  por* 
tion  of  whom  were  desirous  to  effact  a  change  in  the  direction.     A  faw  days 
before  the  election,  a  by-law  was   passed  by  the  board   of  directors,  of 
which  board  most  of  the  defendants  were  members  and  then  presdnt,  an* 
thorizing  any  stockholder  to  challenge   the  votes  offered  at  the  election ; 
and  if  supported  by  affidavits  or  other  probable  cause,  to  the  satisfaction  of 
the  inspectors,  that  they  might  then  require  the  person  whose  vote  should 
be  challenged,  to  make  oath  in  answer  to  the  cause  of  challenfre,  tho  suffi- 
eiency  of  which  should  be  detorminod  by  the  inspectors ;  and  if  such  oath 
was  refused,  that  the  vote  should  be  rejected.    Under  this  by-law,  votes 
given  upon  the  proxies  of  several  persons,  who  appeared,  from  the  books 
of  the  bank  and  the  certificates  of  the  cashier,  as  stockholders  to  a  largo 
amountf  were  challenged  on  tho  ground  that  the  persons,  in  whose  names 
tlie  stock  stood*  and  who  held  the  certificates  of  tiie  bank,  were  not  the 
exclusive  owners*  but  that  some  third  person  or  persons  had  an  eqinitable 
intereet  therein.    This  was  considered  by  the  inspectors  as  good  cause  of 
efaallenge ;  and  the  perMus  whose  pirozies  were  thus  objected  to,  were  re> 
quired,  notwithstanding  the  most  urgent  remonstrances  to  the  oontraryy  t* 
meke  afidavite  ia  writing  in  answer  to  tbeee  allegations,  and  to  answer* 
ttnder  an  oath  prescribed  by  men  who  did  not  tbeiuselves  act  under  the 
eelemn  obligatiens  of  an  oath,  to  various  verbal  interrogatories,  and  to  sub. 
mil  to  a  sort  of  aftqnieatorial  examination  at  variaaoe  with  the  fundamental 
principles  of  ear  eivil  and  politioal  institiEtioas,  at  the  pleasure  of  the  in. 
specters.    In  this  manner,  votes  upon  a  great  number  of  shares  were  entire. 
ly  disregarded  1^  the  ias^ctors.    It  i^  evldeot,  j&om  the  answers,  that  if 
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Tl^e  People 

V. 

TibbeU. 


NXW'YORKi   all  the  votes  receiTcd  into  the  hands  of  the  inspocton  from  persone  dnif 
^^  1^         ftothorized  to  griye  such  voten,  had  been  estimated  by  the  inspectors,  that  the 
result  would  have  been  different  from  that  declared  by  the  inspectors ;  as,  in 
such  case,  the  persons  whose  seats  are  now  contested,  could  not  have  been 
certified  to  have  been  elected. 

•*  Without  entering;  any  further  at  this  time  into  the  facts  disclosed,  we 
are  unanimously  of  opinion,  that  the  by-law,  and  the  proceedings  under  it 
at  the  election,  were  most  illegal  and  reprohensible.    The  act  of  Ineorpora- 
tion  provides,  *  that  each   stockholder  shall  be  entitled  to  one   vote  in  each 
•hare  of  the  stock  of  the  bank,   which  he  shall  have  held  in  its  own   name 
at  least  fourteen  days  previous  to  the  time  of  voting.     (Sees.  44,  ch.  146,  ^ 
8.)     Further  than  this,  the  inspectors  had  no  right  to  inquire,  as  it  was  not 
competent  for  the  directors  to  pass  any  by-law  at  viirianoe  with  the  positive 
provisions  of  the  act  incorporating  the  bank.     We  therefore  feel  onrselvea 
oalled  upon  to  grant  the  motion ;  more  especially  as  the  statute  contemplates 
in  cases  of  this  sort,  the  most  speedy  and  effectual  proceedings,  which  a  due 
regard  to  the  rights  of  parties  and  the  proper  administration  of  justice  wilt 
permit. 

Leave  granted  to  file  the  information  inatanter.  ^ 

SS,  A,  Ttdeett,  Ati'y  Geiu 
Btnjamin  F.  ButUr^ 

Counsel  for  the  defendants,  SamuMl  Jon€9^ 


The  People,  ex  rel  Israel,  against  Tibbetb  and  otheks. 


After  the  preceding  opinion  in  this  case  was  delivered, 


Talcott,  (Attorney  General)  upon  the  same  papers,  mo- 
ved to  file  the  information  under  the  0th  section  of  the  *'  act 


The  10th  sec 

lion  of  the  act 

to        prevent 

fraudulent 

bankruptcies 

by   incorpora* 

ted        compa- 

nies,  and  to  facilitate  proceedings  against  them,  &.c.  passed  April  21  st,  1825  (sess.  48,  ch. 

S;t4,)  applies  to  an  information  in  nature  of  a  quo  tDarranto^  which  the  Attorney  Greneral 

had  moved  to  tile  before  the  passage  of  the  act ;  but  which  the  Court  did  not  give  leave  to 

01e  till  afler  its  passage. 

A  statute  altering  the  mode  of  proceeding  in  point  of  form,  in  a  suit  pending  whon  the 
ftct  passed,  so  ss  to  prevent  a  delay,  and  hasten  the  time  of  trial,  is  not  unconstitutional. 

Such  an  act  will  be  construed  liberally,  and  general  words,  not  expressly  prospective, 
frill  be  applied  to  a  pending  proceeding. 

The  rule,  that  a  statute  should  not  be  so  construed  as  to  effect  vested  rights,  does  not  ap. 
to  a  statute  which  alters  the'  form  of  the  remedy  merely. 


"l! 


nder  the  10th  section  of  the  act  to  prevent  fraudulent  bankruptcies  by  incorporated 
companies,  and  to  facilitate  proceedings  against  them,  &.c  (sess.  48,  ch.  264,)  the  couft 
will  make  a  rule  for  the  defendant  to  appear  as  well  as  to  plead,  &o.  within  a  certain  tim* 
without  process,  on  giving  leave  to  file  an  information  in  nature  of  a  quo  tparranle,  under 
ihe  9th  section  of  that  act. 

Form  of  the  rule  to  appear,  plead,  &c.  under  the  10th  section. 

Whether  a  suit,  by  inrormation  in  nature  of  a  auo  warranto,  shall  be  considered  M  com- 
VMnoed  on  moving  to  file  the  information,  and  berore  it  is  aetualhr  filed  7     Qnsrs. 

fh^  ooort  will  construe  a  statute  strictly  to  prevent  its  internring  with  vested  rights. 
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to  prevent  fraudulent  bankruptcies  by  incorporated  com  pa- new -york, 
nios,  to  facilitate   proceedings   against  them,  and  for  other    ^^^*  ^^^' 
purposes,"  passed  April  21st,  1825,  (sess.  48,  ch.  325,)  since    The  People 
the  above  motion  in  this  cause  was  argued ;  and  for  a  rule      Tibbeta 
to  expedite  the  proceedings,  according  to  the  provisions  of 
that  act. 

He  said  the  old  statute  had  evidently  contemplated  a 
more  rapid  proceeding  than  could  be  had  at  common  law. 
It  expressly  authorized  the  Court  to  require  a  plea  from  the 
defendant,  as  of  the  same  term  at  which  the  information  was 
filed.  But  the  legislature  saw  that,  in  consequence  of  the 
decision  at  the  last  term  in  Richardson's  case,(a)  putting  the  (a)  Ante,  97. 
cause  back  to  the  common  law  process,  the  proceedings  up- 
on the  old  statute  would  not  be  sufficiently  rapid  to  answer  the 
purposes  of  Justice ;  and,  for  that  reason,  immediately  in- 
terfered. Perhaps,  however,  independant  of  the  last  statute, 
this  Court  might  make  the  same  rule  against  the  defendants 
which  they  made  in  Richardson's  case,(6)  on  the  ex  parte  (6)  3  Cow- 
application.  There  the  defendant  had  not  appeared  when*"'  ^' 
the  rule  was  made  which  was  afterwards  set  aside.  Here 
the  defendants  have  come  into  Court,  and  argued  against 
the  motion,  which  is  a  sufficient  appearance  for  the  purpose 
of  enabling  the  Court  regularly  to  make  such  a  rule  upon 
them,  admitting  we  are  holding  to  the  proceeding  upon  the 
old  statute. 

The  act  of  the  21st  April,  1825,  (sections  8  and  9,)  pro- 
vides for  two  cases ;  one  where  the  information  is  filed  by 
direction  of  a  single  Judge  in  vacation,  with  or  without  no- 
tice of  the  application.  In  such  case,  on  the  process  being 
returned  served,  the  clerk  is  to  enter  the  defendant's  ap- 
pearance. Another  case  is,  where,  upon  reasonable  no- 
tice, a  motion  is  made,  and  leave  granted  by  the  Court, 
in  term,  to  file  an  information  under  the  old  act  of  6th  Febru- 
ary, 1788.  And  by  the  lOlh  section,  in  both  these  cases, 
the  Court  are  authorized  to  make  rules  for  expediting  the 
pleading;  and  the  expression,  among  others,  is,  *< to  make 
such  further  order  for  prescribing  and  limiting  the  times  for 
the  respective  parties  to  plead  and  proceed  therein,"  &c.  This 
provision  extends  to  both  cases;    In  the  9th  section  which 
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]f«w>YonK»  contemplates  leave  of  the  court,  there  is  no  provision  at  all 
Miy,  1825.    fy^  process  ;  but  within  this  general  power  of  making  rules 
Thb  People    &s  ^o  pleading  and  proceeding,  an  authority  to  fix  the  time 
wm^,        within  which  the  defendant  shall  appear,  and  the  manner  of 
hia  appearing,  is  included.     It  can  hardly  be  supposed  that  a 
summary  mode  of  compelling  an  appearance  should  be  pro- 
vided, as  to  an  information  filed  upon  the  order  of  a  single 
Jodge,  and  yet  that  the  legislature  meant  to  deny  this  wfaer^ 
the  proceeding  to  obtain  leave  Mras  more  deliberate,  by  no- 
ttee  and  motion  in  court. 

G.  Griffin^  contra.  The  question  is  simply  whether  the 
act  applies  to  this  proceeding,  which  was  commenced  before 
the  statute  passed.  To  give  it  such  a  construction  would 
he  contrary  to  the  spirit  of  the  constitution.  It  may  well  be 
doubted,  how  far  it  is  competent  for  the  legislature  to  pass 
an  act  like  the  present,  so  as  to  effect  present  or  future  pro- 
oeedings  against  corporations.  It  looks  too  much  like  out- 
lawing one  class  of  the  community  by  a  statute.  Upon  this 
point  we  shall  not  enlarge  at  this  stage  of  the  proceeding  ; 
but  would  barely  ask  the  court  to  look  into  Holden  v.  James 
(11  Mass.  Rep.  396.) 

At  any  rate,  this  act  cannot  have  a  retroactive  operation 
upon  proceedings  instituted  several  weeks,  and*  indeed, 
months  before  it  passed.  The  general  rule  is  certainly 
against  this.  **Nova  constitutioftUuris  formam  imponere  &• 
bet,  non  pmleritis:*  (2  Inst.  202.  Bract,  lib.  4,  fol.  228.) 
The  rule  is  clear,  where  the  words  of  the  statute  are  genera 
alt  that  it  shall  not  have  a  retrospection  to  take  away  rights* 
(Gilmare  v.  JExeaUor  of  Shooter,  2  Mod.  310.  Couch,  q.  L 
V.  Jeffries,  4  Burr.  24, 60.  Duffield  v.  Smkh,  8  Serg.  & 
Kawle's  Rep.  590.  Bedford  v.  ShiUing,  4  id.  401.  Dash 
y.  Van  Kleek,  7  John.  Kep.  477.)  That  the  legislature 
mayt  in  certain  cases,  by  express  words,  modify  <Mr  control 
pending  proceedings,  need  not  be  denied  for  the  present ; 
but  they  have  not  professed  to  do  so.  Where  the  words  are 
equivocal,  the  construction  should  always  foe  against  this. 
Bttt  by  looking  at  different  parts  of  the  act,  it  will  be  seen 
that  Ihey  inteaded  to  make  it  prospective*      The  attention 
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of  the  Cbort  has  been  drawn  by  the  Attorney  GeneniU  to  Nsw-Yoas^ 
three  sections  only,  the  8th,  0th,  and  10th,     But  a  previous     May,l886b 
section,  the  4th,  which  relates  to  the  civil  remedy  againal   The  l^opls 
corporations,  and  which  abridges  the  proceedings  in  the  sense      Tibb'ita 
way  as  the  sections  relied  on,  is  made,  in  terms,  to  embracQ 
only  suits  tohich  should  thereafter  be  prosecuted.     It  was  ml 
deemed  necessary  to  repeat  this,  in  the  subsequent  8ieclif>Qa 
relied  on ;  but  it  is  plainly  implied.     The  prospective  words 
are  to  be  taken  as  connecting  themselves  with  the  aubsequMi 
sections.    The  8th  section  itself  is,  in  the  future  tenae,  <^|hM 
when  the  Attorney  General  shall  proceed,**  &c.    In  the  9ih 
section,  ^that  it  shall  be  the  duty  of  the  Supreme  Court,  (g,t^ 
So  in  the   10th  section,  **  that  it  shall  be  lawful  for  the  Su^ 
preme  Court,  <bc,"    Thus  the  general  rule  is  fortified  by 
the   prospective  words  in  every  section  relied  upon.     The 
14th  section  authorises  the  Court  to  award  Supremo  Court 
eosts  against  the  defendants,  if  judgment  shall  go  against 
them.     This  is  a  provision  penal  in  its  nature ;  and  to  give 
it  efect  would  be  violating  the  constitution,  which  forhtda 
the'passage  of  ex  post  facto  laws. 

The  defendants,  here,  have  a  vested  right  to  a  certain 
mode  of  proceeding ;  and  to  certain  rights  or  privileges  whioh 
oannot  be  taken  away  in  this  manner.  The  penalty  wbich 
they  were  formerly  subject  to,  cannot  be  enhanced.  One 
having  a  right  to  a  penalty  cannot  be  deprived  of  that  right 
by  an  act  of  parliament,  pending  an  action  to  recover  it 
Such  was  the  case  of  Couch  q.  t  v.  Jeffries^  (4.  Burr.  24»  Wk) 

Zl  A.  Emmst,  {same  side.)  The  Attorney  (Tcoeral  admits 
tiiere  is  a  difference  between  a  case  where  an  informalioiilt 
filed  under  the  order  of  a  single  Judge,  and  the  case  of  fmm 
filed  under  a  rule  of  the  Court ;  and  we  contend  that  the  sub* 
sequent  proceedings  have  respect  to,  and  connect  themselves 
with  this  diffisrence.  Will  it  be  denied  that  a  suit  was  oom* 
menced  at  the  ket  term  7  Can  it  be  doubted  that  the  cauatt 
was  so  far  pending  as  to  give  application  to  the  rule  that  th^ 
statute  shall  not  act  prospectively  ?  Who  can  say,  that  had 
we  known  of  this  statute,  we  should  have  appeared  to  the  mo* 
tion  f  That  we  vhouid  not  rather  have  put  the  Attorney  Oen- 
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Hsw-TORK,  eral  to  the  process  required  by  Richardson's  case  T  It  is  ob- 
^^i;^^,^^  •  vious  from  the  9th  section,  that  the  late  statute  did  not  mean 
TIm  People  to  repeal  the  law  of  1788.  That  law  is  referred  to  by  this 
ipil^^^  section,  as  still  existing  in  all  its  branches,  and  among  other 
things,  for  the  purpose  of  the  proceedings.  The  object  of  the 
late  statute  was  merely  to  provide  for  a  new  case.  In  Febru- 
ary term,  the  proceeding  was  completely  within  the  statute 
of  1788.  At  the  present  term,  the  Court  delivered  their  opin- 
ion. In  the  mean  time,  an  act  passed  making  it,  perhaps,  a 
matter  of  regret  that  we  appeared  at  all.  Should  not  the  or- 
der made  at  the  present  term  relate  to  the  last,  and  be  consi- 
dered as  made  then  ?  To  deny  the  application  of  the  late  act 
to  this  proceeding  would,  at  least,  be  a  judicious  exercise  of 
tEe  discretion  which  the  court  are  called  upon  to  exert,  and 
which  they  always  have  power  to  exert  upon  the  proceedings 
on  the  information,  as  well  as  whether  it  shall  be  filed. 

It  was  necessary  that  the  Attorney  General  should  have 
power  to  file  the  information  in  vacation.  This  is  the  case 
provided  for;  and  the  legislature  intended  to  leave  informa- 
tions granted  in  term  time,  which  proceed  under  the  act  of 
1788,  to  be  entirely  regulated  by  that  act  Wherever  the  word 
information  occurs  in  the  late  act,  it  means  an  information 
filed  under  its  own  special  provisions.  The  power  to  give 
preference  and  expedite  other  proceedings  refer  to  an  infor- 
mation thus  filed.     The  act  should  be  construed  strictly. 

The  0th  section  introduces  a  proceeding  in  which  the  right 
to  a  trial  by  jury  is  forgotten  to  be  a  part  of  our  constitution. 
True,  it  gives  an  issue,  which  we  trust  will  never  be  dented. 
The  court  may  decide  summarily,  direct  an  issue,  or  grant 
leave  to  file  an  information  under  the  act  of  1788.  Then 
comes  the  10th  section  regulating  the  proceedings.  This  is, 
^  that  it  shall  be  lawful  for  the  Supreme  Court,  in  case  any 
such  issue  shall  be  ordered,  or  any  such  information  directed, 
&c.^  to  make  order  for  expediting  the  proceeding.  This  evi- 
dently refers  to  one  of  the  two  previous  modes,  viz.  a  sum- 
mary proceeding,  or  an  issue  directed. 

&  JoneSt  in  reply.  The  two  statutes*  being  in  pari  ma- 
teria^ are  connected  by  their  very  nature.    We  have  a  right 
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to  go  on  under  the  old  act,  and  apply  the  new  one  to  it.  icEW-vomx, 
The  court  will  hardly  pass  upon  the  constitutionality  of  a    ^*y*  ^®^ 
law  in  this  summary  way,  but  refer  the  question  to  a  sub*    The  Peopl# 
sequent  stage  of  the  proceedings,  when  it  can  be  more  de-      ^J^* 
liberately  and  formally  considered  in  a  shape  which  shall 
give  the  party,  thinking  himself  aggrieved,  a  remedy  on  er- 
ror. 

Suppose  the  suit  to  have  been  commenced  at  the  last 
term,  we  deny  the  want  of  power  in  the  legislature  to  inter- 
fere ;  and  we  deny  the  rule  that  general  and  comprehensive 
words,  embracing  the  case,  shall  be  construed  to  steer  clear 
of  the  proceeding.  The  rule  is,  simply,  that  a  statute  shall 
not  be  so  construed  as  to  vary  antecedent  vested  rights ; 
but  was  it  ever  before  heard,  that  an  act  could  not  be  passed 
applying  to  the  mere  form  of  a  pending  suit  or  proceeding  T 
This  is  done  every  day.  The  legislature  may  give  a  new 
rule  which  shall  entirely  alter  the  course  of  proceeding. 
Nay,  the  Court  itself,  without  legislative  authority,  may  do 
the  same  thing.  It  is  mere  matter  of  practice  invading  no 
right,  interfering  with  no  privilege  ;  and  Couch,  q.  t  v.  Jerf- 
fries f  cited  from  4  Burrow,  2461,  goes  upon  this  distinction. 
The  word  hereafter^  relied  on,  is  in  the  4th  section,  entirely 
independent  of  those  we  rely  upon,  and  relates  to  a  distinct 
proceeding ;  the  civil  remedy  for  a  debt.  There  is  not  the 
least  ground  for  saying  that  it  should  be  read  in  connection 
with  the  8th,  9th  and  10th  sections.  When  the  legislature 
come  to  a  different  class  of  cases,  they  use  different  wordst 
having  a  present  import. 

The  statute  had  two  different  objects  in  view.  The  8tli 
section  relates  to  corporations,  the  9th  to  the  officers  of 
corporations.  It  should  be  so  construed  as  to  suppress  the 
mischief  and  advance  the  remedy ;  and  every  statute  to 
prevent  delays  in  the  administration  of  justice  is  to  be  liber- 
ally and  beneficially  applied.  Then  the  10th  section  confers 
the  fullest  and  most  ample  powers  to  hasten  the  proceedings 
whenever  any  information  is  filed. 

In  Duffield  v.  Smith,  (3  Serg.  &  Rawle,  590,  698)  an  act 
passed  after  an  action  of  trespass  brought,  was  sought  to  be 
Vol.  IV.  50 
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Hsw-TOKK,  80  coiiBtrued  as  to  divest  the  right.    This  wai  denied  i  be* 
May,  1835.   eause  the  right  was  vested.    It  was  a  matter  of  right,  not  6f 
•TbePe^le   ^Bueie  form.    The  case  of  Be^ord  v.  SkUlingf  (4  Serg%  4& 
^^>         Rawie,  401,)  went  upon  the  same  distinction. 

The  Comt  may  not  only  make  a  short  rule  to  appear  and 
plead,  but  may  make  a  rule  as  to  all  the  subseqaent  plead- 
ings and  proceedings,  bringing  them  within  a  shorter  time 
Aan  usual,  so  as  to  effisctuate  the  intent  of  the  legislatoia  io 
making  the  remedy  «a  speedy  as  possible. 

The  last  day  of  term,  (SmrmutLARD,  J.  being  absent.) 

WooDWORTR,  J.  said  all  the  members  of  the  CSourt  had 
examined  the  statute  and  the  questions  submitted  upon  it, 
and  were  unanimous  that  the  motion  must  be  granted.  The 
remaining  Judges  were  authorised  to  say,  that  SutkerJandf 
J.  (who  had  this  morning  departed  for  his  residence)  unhes- 
itatingly concurred  in  this  opinion.  The  Oonrt  had  adopt- 
ed no  written  opinion ;  but  he  would  briefly  state  the  views 
they  entertained  upon  the  subject. 

The  Court  had  thought  it  a  proper  ease  for  an  informa- 
tion :  according  to  an  opinion  which  they  had  expressed  at 
the  present  term,  upon  papers  submitted  at  the  last ;  and  the 
relator  now  applies,  upon  die  statute  sinoe  passed,  fern  rdie 
Umt  the  defendants  appear;  and  he  aho  moves  that  the 
Court  should  make  a  short  rule  for  pleading,  in  order  that 
an  issue  may  be  speedily  joined.  The  act  of  1788,  declared 
upon  what  terms  an  information  should  be  filed ;  but  left 
the  proceedings  upon  it  to  their  usual  and  ancient  course. 
The  only  provision  in  that  act  expressly  hastening  the  pro- 
ceedings is  in  the  first  section,  which  enables  the  Court  to  re- 
quire a  plea  as  c^  the  same  term  at  which  the  information 
should  be  filed.  This  indicated  an  intention  that  a  case  of 
this  kind  should  be  proceeded  in  with  more  than  ordinary 
diligence ;  but  the  provision  was  inadequate  to  the  object, 
m  as  much  as  it  left  the  preliminary  steps,  the  process  to 
compel  the  defendant's  appearance,  to  be  pursued  according 
to  the  rules  of  the  common  law ;  a  proceeding  so  dilatory 
as  to  render  the  suit  in  many  cases  altogether  ineflicient. 
This  was  held  to  be  the  course,  at  the  last  term,  in  Richard" 
Boris  case,  {ante  97,)  after  a  full  examination  of  the  subject. 
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The  mithontie*  spoke  so  plsuq  a  language  as  left  the  Court  newyork, 
i^Q  room  fiur  donbt    The  act  pqw  in  question  was  obviously    ^^^'  ^^^^' 
piuuie4  to  remedy  this  defect.    There  ci^onot  be  a  question   The  People 
tJ^%  \i  applies  to  all  informations  filed  against  corporaUons      T-bbete 
Q^  ^ir  officers ;  and  the  only  question  which  can  arise  is, 
whether  tb^  act  is  to  be  deemed  so  entirely  prospective  as 
tp  sMr  clei^*  of  the  present  case.     The  defendants  ipsi^t 
thpit  it  If  so ;  i|nd  ground  themselves  mainly  upon  the  lirgu- 
gient,  that  a  cootngry  copstruction  wo\d4  take  away  vest- 
<s4  rights. 

It  if  also  said,  that  this  construction  is  deducible  from  the 
)9i%u^W  of  the  4th  section,  which  is  prospective  in  terms. 
This  is  tnss  of  fh^t  particular  sectipi^ ;  but  it  was  well  af)r 
awerpd  at  the  bar,  that  it  relates  entirely  to  a  distiqct  sfijb- 
jacty  and  that  the  sections  relied  upon  are  altogether  di^con- 
neated  with,  and  independent  of  it ;  that  the  former  relates  to 
the  civil,  the  latter  to  the  criminal  remedy  against  corpora- 
^i|M9P,  and  the  plain  difference  of  expression  by  the  legisla- 
ture, in  relation  to  these  different  subjects,  is  a  strong  argu- 
pnent  against  the  construction  for  which  the  defendants  con- 
tend. The  legislature  thought  it  rather  too  severe  and  rig- 
orous a  proceeding,  to  change  the  oourse  of  the  civil  remedy 
for  debt,  in  suits  abeady  brought ;  and  hence  they  made  it 
fizpressly  prospective.  Not  so  as  to  a  proceeding  for  intru- 
sion or  usurpation. 

It  is  not  necessary  to  inquire  whether  a  suit  might  pro- 
perly be  said  to  be  commenced,  when  this  motion  was  made. 
The  information  was  not  yet  filed ;  and  it  may  well  be  doubt- 
ed whether  it  is  perfectly  correct ;  in  technical  meaning,  to 
say  that  before  process  issued,  or  even  an  information  filed, 
which  is  in  the  nature  of  a  bill  or  plaint,  that  an  action  is 
Gommeoced.  Admitting,  however,  that  it  was  commenced, 
for  all  the  purposes  of  this  question,  there  is  no  invasion  of 
private  right  in  the  case  within  the  rule  which  struggles 
against  givipg  statutes  a  retroactive  efiect  The  words  of 
the  0th  section  are,  that  it  shall  be  the  duty  of  the  Supreme 
Court,  upon  the  application  of  any  person,  or  persons,  o^r 
body  corporate,  &c.  to  proceed  forthwith,  and  in  a  summa- 
ry way,  dec  to  Miquire  as  to  the  election  coipplained  of,  ipc. 


zn  CASES  IN  THE  SUPREME  COUKT 

HBW-YORK,  order  an  issue,  &c.  or  direct  the  Attorney  General  to  file  an 
Maj,  1835.   information  under  the  act  of  1788.     Then  the  next  section 
The  People    iSf  that  it  shall  be  lawful  for  the  Supreme  Court,  in  case  any 
T-  such  issue  shall  be  ordered,  or  any  such  information  direct- 

ed or  permitted  to  be  filed,  to  make  order  for  prescribing 
and  limiting  the  times  for  the  parties  to  plead  and  proceed 
therein,  for  giving  preference  to  the  issues,  and  for  expedi- 
ting the  ulterior  proceedings,  so  as  to  cause  the  same  to  be 
proceeded  upon,  and  the  final  determination  thereof  to  be 
had  with  the  best  and  most  convenient  speed  that  may  be, 
and  to  cause  the  same  to  be  expedited  by  all  such  ways  and 
means  as  a  due  regard  to  the  ends  of  justice  will  admit,  and 
the  case  may  require,  (c)  This  applies  to  all  cases  whether 
any  incipient  proceedings  may  have  taken  place  before  the 
passage  of  the  act  or  not.  Whenever  the  relator  comes 
forward  with  his  application,  at  whatever  stage  of  the  pro- 
ceedings, he  may  have  the  benefit  of  the  act,  by  the  expedi- 
tion of  his  case  as  its  exigency,  and  the  ends  of  justice  may 
demand.  The  act  looks  to  the  end  of  the  term  for  which 
the  ofiices  endure.  In  respect  to  corporations,  this  term  is 
usually  a  single  year,  and  without  a  speedy  hearing  the  suit 
will  be  entirely  nugatory. 

If  it  were  true  that  the  statute  interfered  with  vested  rights, 
the  Court  would  feel  bound  to  give  it  the  very  strictest  con- 
struction ;  but  there  is  no  such  thing.  What  right  is  taken 
away  7  Are  the  defendants  divested  of  their  defence  upon 
the  merits  ?  Their  saying  that  the  proceeding  is  hastened 
in  point  of  form  makes  nothing  for  them.  They  have  no 
right  to  complain  of  this.  It  is  complaining  that  he  is  put 
upon  his  defence  to-day,  whereas  he  had  a  right  to  delay  till 
to-morrow ;  a  singular  head  of  vested  right :  a  right  to  de- 
lay justice.  Are  not  the  legislature  competent  to  take  away 
or  abridge  such  an  evil?  It  is  most  important  that  they 
should  possess  this  power.  The  pretence  of  the  defendants 
does  not  merit  the  name  of  rigkt.  It  relates  to  the  remedy. 
The  act  merely  says  that,  under  its  regulations,  the  questions 
between  the  parties  may,  peradventure,  be  brought  to  trial 

(e)  See  a  ■mmiitiy  of  the  aet,  so  fur  ee  it  relitM  to  proceedios^  on  infbr« 
fnition  in  the  nature  oft  qwa  varranto,  ante  Ud,  note, 
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Siix  months  earlier  than  they  otherwise  would  have  been,  hsw-tosk* 
This  is  a  very  usual  subject  of  legislative  interference.  In-  ***''  ^^^' 
deed,  as  was  said  at  the  bar,  the  court  might  do  the  same  The  Pbcple 
thing  independent  of  the  legislature.  Suppose  they  were  to  Tibbnii. 
make  an  order  that  all  rules  to  plead  should  be  10  days  in- 
stead of  20,  would  it  lie  with  the  parties  interested  to  gain- 
say  this  ?  The  legislature  are  in  the  habit  of  changing  the 
form  of  proceeding,  to  try  rights,  in  various  ways.  Take  a 
single  instance.  Ejectment  may  now  be  brought  for  the 
people  instead  of  the  former  more  dilatory  form  of  a  writ  of 
escheat  or  intrusion.  The  former  is  much  the  more  summary 
remedy,  and  was  itself  instituted  by  the  courts,  and  applied 
to  various  cases  where  a  more  dilatory  form  prevailed  ac- 
cording to  the  ancient  practice.  This  remedy  was  given 
to  the  people  by  an  act  of  the  legislature,  (1  K.  L.  485,  s.  5.) 
which  act,  too,  sanctioned  ejectments  pending  at  the  time  of 
its  passage.  Would  it  be  competent  for  defendants  in  pos- 
session, or  against  whom  ejectments  'were  brought,  when 
that  act  passed,  to  object  that  the  remedy  against  them  was 
thus  made  too  speedy,  and  demand  to  be  proceeded  against 
by  the  old  writ  ?  To  complain  that  the  alteration  hurrying 
them  on  to  trial  was  a  violation  of  the  constitution,  or  of 
vested  rights  7  At  this  rate,  every  statute  by  which  the 
collection  of  debts  or  the  trial  of  rights  is  rendered  more 
speedy,  or  effectual,  would  be  inapplicable  and  void  in  refer- 
ence to  subsisting  rights.  We  are  clear  that  short  rules  for 
pleading  should  be  granted. 

It  is  true  that  nothing  is  said  in  the  act  as  to  compelling  an 
appearance,  where  the  proceeding  is  against  officers.  The 
right  to  make  a  rule  for  the  defendants  to  appear,  depends 
upon  the  construction  which  should  be  given  to  the  words  of 
the  10th  section.  The  power  of  the  court  is,  not  only  to 
make  rules  for  pleading,  but  rules  to  proceed ;  and  the  whole 
is  to  be  done  so  as  to  cause  the  matter  to  be  proceeded 
upon,  and  the  final  determination  thereof  to  be  had,  with  the 
best  and  most  convenient  speed  that  may  be.  The  court  are 
to  cause  the  same  to  be  expedited  by  all  such  ways  and 
means  as  a  due  regard  to  the  ends  of  justice  will  admit,  and 
the  case  may  require.    If  the  act  meant  to  confer  no  sum* 
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-TomK,  UMiry  power  of  compelling  an  appearance,  it  would  use  a 

May,  ias6.  m^g^  inconsistent  language*    Ttiis  department  of  the  pro- 

"s^^du      oeedinga  in  which  the  greatest  delay  must  intervene,  would 

▼•         be  wholly  unprovided  for.    The  intention  of  the  act  must 

^^^^'     have  been,  that  the  cause  should  be  put  in  sucb  a  situatiop, 

as  would  enable  the  relator  to  proceed  inunediat^ly. 

The  court  order  the  following 

RuuB :  That  the  Attorney-General  have  leave  to  file  an 
information  or  informations,  in  the  nature  of  a  quo  voarTanto^ 
under  the  act  entitled  ^  an  act  to  prevent  fraudulent  bank- 
ruptcies by  incorporated  companies,  to  facilitate  proceed- 
ii^  against  them,  and  for  other  purposes,"  passed  April 
21st,  1825,  against  Elisha  Tibbets,  &c.  to  try  by  what  war- 
rant, or  authority,  the  said  last  named  persons,  or  any  of 
them,  claim  to  hold  and  exercise  the  office  of  directors  of 
the  Franklin  Fire  Insurance  Company.  And  it  is  further 
ordered,  that,  within  20  days,  after  filing  such  information 
and  notice  thereof  to  the  defendants,  the  appearance  of  the 
defendants  be  entered  in  the  book  of  common  rules ;  and  that 
the  defendants  plead  to  the  said  information  or  informations 
within  the  same  time ;  and  further,  that  all  subsequent  plead- 
ings, if  any,  on  the  part  of  the  defendants,  shall  be  served 
within  ten  days  after  service  upon  them  of  the  pleading  to 
be  answered ;  and  if  the  defendants  shall  neglect  to  plead, 
or  answer,  within  the  times  above  limited,  their  default  or 
de&ults  may  be  entered ;  and  thereupon,  judgment  of  ous- 
ter shall  be  given  against  them,  or  such  of  them  as  make  de- 
fiudt  upon  motion  to  be  made  to  this  court ;  unless  such  de- 
faults are  set  aside* 


^KTDJOL  against  Sinn»BK. 


^^.  ^,  6.  A.  SauvBLDT,  for  the  defendant,  moved  to  set  aside 
ttUintiir  neff.  the  v^erdict,  dec.  in  this  cause  for  irregolarity ;  upon  affidavits 
toa'd^T^  {ghewiog  these  fects ;  that  the  declaration  contained  three 

Um  ■tatnte  of  ^ 

UmitiHn—:  and  went  to  trial  opoo  a  iiifj  jHub  reoord  jomittiDg  it ;  but  Uie  defendant 
had  tiM  fbll  beneUt  of  a  daftnoe  npon  the  atatiite,  al  iho  trial ;  the  eonrt  reftwed  to  aet 
Mida  a  TwiHtt  Ibf  the  fhimifffor  iimfnlirilj ;  hot  wottunA.  him  to  amend. 
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counts ;  the  first  upon  a  promissory  note,  the  second  for  lorar-yowiv 
goods  sold,  dtc,  and  the  third  for  money  lent,  &c.     That  to   ^^*  ^^^ 
the  1st  count,  the  defendant  pleaded  the  general  issue,  and      B^yder 
to  the  3d  and  3d,  the  statute  of  limitations  ;  and  that  without      g  ^\ 
replying  to  this  last  plea,  the  plaintiff  noticed  the  cause  for 
trial*  and  tried  it  upon  the  nisi  prius  record,  containing  no 
plea  except  the  general  issue ;  but  the  defendant  appeared 
by  his  counsel  at  the  trial,  and  with  the  plaintiff's  consent, 
insisted  upon  and  had  the  full  benefit  of  the  statute  of  limita- 
tions in  his  defence,  as  if  an  issue  had  been  joined  upon  the 
plea.    Verdict  for  the  plaintiff 

K.  Miller  J  contra,  insisted  that  it  was  too  late  for  the  de- 
fendant to  make  this  objection,  after  having  appeared  at  the 
trial,  and  taken  the  full  benefit  of  the  defence  upon  the  sta- 
tute. He  had  sustained  no  injuiy.  At  any  rate,  tbe  Court 
would  allow  the  plaintiff  to  amend,  by  filing  a  replication 
nunc  pro  tunc^  and  amending  the  nisi  prius  record  according- 
ly.   And 

The  Court  were  clear,  that  the  amendment,  as  prayed  by 
Mr.  MUler,  should  be  granted. 

Rule  accordingly,  (a) 


(c)  The  fame  point  was  virtaally  decided  by  the  English  Common  Pleu, 
in  the  late  case  of  Cook  r.  Burke^  (5  Taunt.  164.)  There  to  debt  on  jadg- 
ment,  the  defendant  pleaded  three  pleas  to  the  whole  action ;  the  plaintiff 
omitted  to  reply  to  the  aeoond  which  required  a  replication,  being  qweial. 
The  canae  waa  tried  and  a  verdict  found  for  the  plaintiff  on  all  the  pleaa ; 
bat  becaiiae  there  waa  no  iaaae  on  the  aecond,  the  defendant  moved  in  airegt 
of  judgment.  The  merita  of  the  aecond  plea  having  been  tried,  the  court 
permitted  the  plaintiff  to  amend  by  filing  a  replication,  and  would  not  al- 
low a  new  trial.  And  aee  S  Saund.  319,  note  (6)  by  Sergt.  Williana;  and 
Orundy  v.  Mell,  4  B.  &  P.  38,  ofUn  oiled  aa  1  Kew  Reporta.  The  priani- 
pal  caae  aeema  to  be  within  the  atatute  of  amendmenta  and  jeofkila.  (1  R 
L.  118,  a.  6.) 
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May,  1885. 


Hamun  against  Hart. 

ThapUintiff  AuuMPsiT.  On  a  reference,  the  report  was  in  favour  of 
MB  in  BO  MM  the  plaintiff  $22,  the  accounts  of  both  parties  exceeding 
a  miii  origia-  9400.  And  upon  this,  the  question  was  whether  the  plain- 
•lly    broaght  tiff  should  have  costs,  or  whether  he  should  pay  costs  to  the 

IB  tiM  nipronie    ,   ^      , 

eoort,  in  an  defendant. 

ao^cm   of  as. 

E^^c  K^      ^-  *»^«^»»  for  the  plaintiff. 

▼er  mor«  than 

•50.  F.  M.  HaiglU,  for  the  defi^ndant. 

Ho    cannot 

th^  the^Ml      Curia.     The   plaintiff  must  pay  costs  to  the  defendant. 

eoontsofboth  It  is  true,  the  suit  could  not  be  brought  in  a  Justice's  Court, 

^4^  the  whole  accounts  of  both  sides  exceeding  $400.    But  the 

To    ontiile  plaintiff,  in  order  to  recover  costs,  must  have  sued  in  the 

to  coota.  Common  Pleas.     In  assumpsit,  the  plaintiff  can  in  no  case 


Si  *5m^**  *^  '**^®  costs  in  the  Supreme  Court  in  a  suit  originally  brought 
mon  ploM.      there,  unless  he  recovers  more  than  950  damages. 

Rule  accordingly.(a) 

(a)  Sm  1  R.  L.  344, 1.4,  5»  and  mm.  47,  oh.  238,  ■.  1,  33. 


YiscHER,  Widow,  demandant,  against  Conaht,  tenant. 

In  dower  DowKR  unde  nihil  habeU  of  land  in  Massena,  in  the  coun- 
M^t  Tiew*k  ^y  ^^  ^^  Lawrence.  The  count  was  in  the  usual  general 
not  of  Goarae.  form,  without  shewing  any  land  in  certain ;  and  now,  after  a 
^  yieJT^JlJm  special  imparlance,  and  before  plea, 

not  be  grant. 

od,       nnloM      S.  M.  Hopkins  moved  for  a  view,  on  an  affidavit  of  the 

mmeetion.     tenant,  that  he  was  seized  in  his  demesne  as  of  fee,  of  sever- 

TO,  in  real  lots  of  land  in  Massena,  purchased  by  him  of  different  per- 

tenant  with  a  SOUS ;    and  none  of  the  conveyances  or  titles,  for  which, 

more   definite 

kaowledfe  of  the  extent  of  the  demandant*!  daima,  that  he  Mn  obtain  from  the  eeont,  he 

•bould  oEtain  a  bill  of  particoUn,  m  in  the  action  of  ^eotmeot. 
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were  received  by  him  of  the  demandaot'i  husband,  in  whose  new-torx, 
right  she  claimed,  or  from  any  person  claiming  under  him,    ^*y*  ^^^' 
as  the   deponent  believed ;  that  he  was  also  possessed  of      viaehtr 
several  lots  or  tracts  of  land,  in  the  same  town,  as  tenant  at      ^  ^*  ^ 
will ;  that  he  did  not  know  of  what  lands  dower  was  sought 
in  this  suit ;  that  he  had  procured  the  records  of  St.  Law- 
rence county,  and  of  the  state,  in  the  office  of  the  secretary 
of  state,  to  be  searched,  and  could  not  find  that  the  demand- 
ant's husband  had  ever  been  seized  in  fee,  of  any  lands  in 
the  town  of  Massena. 

J.  M'Kown^  contra,  said  it  was  not  a  matter  of  course,  in 
the  action  of  dower,  to  grant  a  view.  (Ostrander  v.  Kneelandf 
20  John.  Rep.  276.)  Indeed,  view  could  not  formerly  be  had 
in  dower  unde  nihil  habetj  at  all.     (Booth,  38.) 

Hopkins  said  this  was  the  only  way  in  which  the  tenant 
could  obtain  notice  of  the  extent  to  which  the  demandant 
claimed. 

Curia,  per  ^Savaob,  Ch.  J.  It  was  decided  in  Ostrander  v. 
Kneelandj  (20  John.  Rep.  276,)  that,  in  dower  unde  nihil 
habetf  view  cannot  be  demanded  of  course  ;  and  it  has  been 
doubted  whether  it  lies  at  all ;  (Booth  on  R.  A.  38,  and 
note,  Anthon's  ed.  Park  on  dower,  286 ;)  though  the  better 
opinion  seems  to  be  that  it  does.  (Park  on  Dower, 
286,  and  the  authorities  there  cited  in  note.)  And  this 
is  plainly  implied  by  the  statute,  1  R.  L.  86,  7,  s.  21,) 
which  denies  it  "  when  the  dower  in  demand  is  of  land 
that  the  husband  aliened  to  the  tenant,  or  his  or  her 
ancestors,  where  the  tenant  ought  not  to  be  ignorant,  what 
land  the  husband  did  alien  to  him  or  her."  In  this  case, 
the  tenant  denies  that,  to  his  knowledge  or  belief,  the  dow- 
er demanded  is  of  lands,  claimed  by  him,  directly  or  in- 
directly, under  the  husband  ;  and  it  is,  thus  far,  we  think,  a 
case  proper  for  a  view.  But  is  a  view  necessary  ?  In  such 
case  only  is  it  to  be  granted.  (1  R.  L.  86.)  And  upon  this 
question  we  must  be  governed  by  the  circumstances  of  the 
case.  This  is  the  course  in  ejectment,  where  the  form  of 
the  declaration  is  equally  general  as  in  this  action.     For  the 
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HBW-TORKy  purposes  of  viewt  the  two  cases  are  precisely  similar;  and 
May,  1825.  ^^  think  the  same  practice  should  be  followed  in  each,  upon 
the  question  of  granting  it.  This  Court  have  decided  that 
they  would  not  grant  a  view  in  the  latter  action,  unless  it 
appear  that  boundaries  will  come  in  question.  (Wickhamv. 
Waters,  Col.  Cos.  46.)  And  it  is  difficult  to  perceive  how 
a  view  can  be  necessary  in  any  other  case.  To  ascertain 
the  precise  premises  for  which  the  plaintiff  is  proceeding,  the 
constant  course,  in  an  action  of  ejectment,  is,  to  obtain  a  bill 
of  particulars,  which  may  be  done  at  any  time  before  trial, 
on  application  to  a  Judge  or  Commissioner.  (2  Archb.  Pr. 
48,  49,  and  the  cases  there  cited,)  This  will  answer  all  the 
purposes  of  a  view  in  the  present  case.  The  object  of  the 
tenant  is,  to  be  advertised  in  which  of  the  several  tracts  in 
Massena,  whereof  he  is  possessed,  the  dower  in  demand 
lies.  This  proceeding,  to  obtain  a  bill  of  particulars,  seems 
applicable  to  all  actions  in  which  the  plaintiff  declares  gen- 
erally, without  specifying  particularly  his  cause  of  action. 
(2  Archb.  Pr.  198.)  The  only  difficulty,  in  this  stage  of  the 
proceeding,  will  be  in  saving  to  him  his  pica  of  non  tenure, 
if  the  claim  should  happen  to  relate  to  those  lands  of  which 
he  is  not  seized.  For  this  purpose,  he  should  have  obtained 
the  order  for  particulars  during  his  imparlance.  Under  the 
circumstances  of  this  case,  however,  we  will,  if  he  wish  it, 
grant  him  a  special  imparlance  to  the  next  term,  to  the  end 
that  he  may  obtain  the  particulars  of  the  demandant's  claim 
as  in  other  cases. 


Hopkins  said,  as  he  did  not  wish  the  specification  with  the 

view  to  a  plea,  but  merely  to  the  trial,  he  would  plead  the 

present  term,  and  take  the  course  mentioned  by  the  Court 

to  obtain  a  bill  of  particulars  to  inform  the  defendant  as  to 

the  trial. 

Motion  denied. (a) 


(a)  There  haTe  been  three  deeisioiM,  previoofl  to  the  one  in  the  prinoip&l 
»,  upon  the  question  when  a  view  shall  be  granted  in  real  actions,  vii. 
Tk$  FrMeMdMV  and  Ink,  of  Oravetend  v.  Voorhi9,  (1  John.  Cas.  337;) 
Hayne9  ▼.  Budd,  (id,  Z3o  \)  hnd  Ottrandery,  Kneeland,  (20  John.  976,) 
In  the  first,  the  kind  of.  action  does  not  appear ;  and  the  court  lay  down 
the  general  mle,  which  eeems  to  be  the  anoient  oon«truotion  of  the  ■tatnta 
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Df  Wert.  9,  13  ed.  1.  eh.  48,  (the  Latin  of  whieh  ie  in  3  Inat.  460,)  tranalatad  NEW- YORK, 

and  enacted  in  1  R.  L.  86,  a  21,  viz  that  the  tenant  is  entitled  to  have     May,  1825. 

view  as  matter  of  right,  and  that  it  cannot  be  denied  except  in  the  cases 

mentioned  in  the  statute.     Thcso  ciscs  are  but  few,  viz.  where  a  writ  is 

brought  to  recover  Iind  lost  by  default,  or  a  second  writ  where  the  6rst 

was  abated    ailer  view,   provided  the  party  had  view  in  the  first  writs; 

in  dower,  where  the  husband  aliened  to  the  tenant  or  his  ancestor ;   upon  a 

•econd  writ  of  entry,  afler  abatement  for  misnomer  of  the  entry  in  the  Brst, 

if  there  was  view  in  the  first ;   and  in  all  writs  df;manding  lands  by  reason 

of  a  demise  made  by  a  demandant  or  his  ancestor,  during  certain  diaabili. 

lies,  to  the  tenant.    The  technical  meaning  of  each  of  these  exceptions  is 

considered  in  2  Inst.  480  to  484.     Hainet  v.  Budd  went  on  the  same  rule, 

holding  that  a  view  in  a  writ  of  right  was  of  course.    This  ancient  and 

narrow  construction  was  broken  in  upon  and  done  away  by  Oatrander  ▼. 

Kneeland,     By  the  old  law,  the  tenant  was,  in  real  actions  in  general, 

prima  faeit^  entitled  to  a  view,  (Booth,  37)  and  this  notwithstanding  the 

statute  of  West.  2 ;   and  the  only  way  to  shew  the  exception  was  by  conn. 

tarpleading  it,  (id.  38.;  thus  shewing  of  record  that  the  ease  was  within 

some  of  the  exceptions  in  the  statute  ;   whereas  the  practice  is  now  altered 

to  a  form  more  convenient  and  conformable  to  modern  practice  in  other 

cases ;   the  o/ius  cf  shewing  the  view  to  be  necessary  being  thrown  on  the 

tenant,  and  the  cases  in  which  a  view  is  to  be  granted  much  narrowed.     It 

is  plain  that  the  statute  (1  R.  L.  86,)  applies  to  real  actions  generahy,  writs 

of  right  as  well  as  dower ;   and  this  being  so,  the  reasoning  of  the  court  in 

Oatrander  v.  Kneeland,  and  the  principal  case,  seems  to  do  away  the  two 

former  cases. 


Walus  against  JMurrat. 

J.  I.  Roosevelt,  for  the  plaintiff,  moved  for  a  rule  that  ^a^ordertS 
the  defendant  furnish  the  plaintiff's  attorney,  at  the  plain-  defendant  to 
tiff's  expense,  with  a  true  copy  of  the  written  contract  on  pi^jjff  ^ 
which  this  action  is  founded.  He  read  affidavits  shewing  take  a  copy  of 
that  the  action  is  assumpsit  brought  to  recover  the  price  of  Jc^^Jl^iJJ!,  <^ 
a  large  quantity  of  merchandize  sold  to  the  defendant  by  the  which  the  suit 
plaintiff's  agent,  under  a  written  contract  special  in  its  pro-  though  the 
visions  ;  that  one  part  was  retained  by  the  plaintiff's  agent ;  gjj^^^^f  ^^^ 

f^art  which  is 
ost. 
It  is  not  necessary  to  show  that  it  was  delivered  to  the  defendant,  to  hold  as  trustee  of 
thaplaiotiff. 

The  supreme  court  will  grant  this  rule,  as  to  saoh  a  paper,  in  all  cases  where  ehanoery 
would  entertain  a  hill  of  discovery. 
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jisw-TORK,  and  the  counterpart  of  the  defendant ;  that  the  part  retained 
May,  1825.  ^y  j|jg  agent  had  been  lost  ;  that  a  paper  produced  and  an- 
WaiUs  nezed  to  the  affidavits  was  believed  to  be  a  copy  ;  but  the 
plaintiff's  agent  and  attorney  not  being  certain  of  this,  feared 
that  the  action  might  fail  on  account  of  a  variance  between 
the  declaration  to  be  filed  and  the  contract  to  be  proved  in 
evidence  at  the  trial ;  and  that  the  counterpart,  or  a  copy 
of  it,  was  necessary  to  enable  the  plaintiff  to  declare  with 
accuracy  ;  that  though  one  Canning  was  named  in  the  con- 
tract as  one  of  the  parties,  he,  in  fact,  entered  into  it  as  the 
agent  of  the  plaintiff. 

P.  W.  Radcliff,  contra,  read  an  affidavit  of  the  defendant, 
neither  admitting  nor  denying  that  the  paper  annexed  to  the 
plaintiff 's  affidavits  was  a  true  copy  of  the  agreement ;  but 
stating  that  when  he  entered  into  the  contract,  he  then,  and 
for  some  time  afterwards,  supposed  it  was  with  Canning 
in  his  own  right,  and  not  as  agent  for  the  plaintiff;  that  the 
counterpart  was  delivered  to  the  defendant  as  his  own  prop- 
erty, and  for  his  own  use,  and  not  as  trustee  for  Canning,  or 
any  other  person ;  that  he  had,  as  he  believed,  fully  complied 
with  the  agreement  on  his  part ;  that  Canning  had,  before 
the  commencement  of  this  suit,  made  a  statement  in  writing 
concerning  the  matters  in  controversy,  which  he  had  deliv- 
ered to  the  defendant,  who  had  returned  it  to  Canning,  all 
of  which  was  before  any  dispute  had  arisen  touching  the  sub- 
ject of  this  suit ;  that  the  statement  may  be  material  to  the 
defendant  in  his  defence,  as  he  is  advised  by  counsel  and  be- 
lieves ;  that  he  has  applied  to  the  plaintiff's  attorney  for  a 
copy  of  that  statement,  which  had  been  denied. 

Roosevelt  cited  Denslow  v.  Fowler,  (2  Cowen's  Rep.  592,) 
and  the  cases  cited  in  the  note  to  that  case,  note,  (a)  ;  Jackson 
V.  Jones,  (3  Cowen's  Rep.  17,)  and  The  People  v.  Vail,  (2 
Cowen's  Rep.  623.) 

Radcliff  relied  on  the  same  authorities ;  and  especially 
Street  v.  Brown,  (6  Taunt.  602.)  In  Morrow  v.  Saunders,  (1 
Brod.  and  Bing.  318)  it  was  expressly  sworn  that  there  was 
but  one  copy  and  never  had  been  any  other,  that  it  was  only 
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upon  an  affidavit  going  thus  far,  that  the  court  would  grant  nkw-torx, 
the  motion.     Mr.  Cowen,  in  his  note  to  Denslow  v.  Fowler^  ^  ^^^1  1?^* 
omitted  to  notice  that  circumstance.    In  Dunlap's  Practice,  (1 
Dunl.  Pr.  616, 17,)  the  rule  is  laid  down  in  the  same  manner. 


Curia^  per  Savage,  Ch.  J.  The  power  of  the  courts  in 
England,  to  compel  a  party  to  produce  or  furnish  copies  of 
papers  to  his  adversary,  is  said,  by  the  later  cases,  to  rest  on 
the  idea  that  the  paper  in  question  was  left  with  the  party 
required  to  furnish  it  as  a  trustee  for  the  other ;  and  the  mo- 
tion has  been  denied  where  a  counterpart  was  kept  by  the 
party  applying.  Why  this  trust  should  give  jurisdiction 
more  than  an  accidental  loss  of  a  counterpart  once  existing, 
it  is  difficult  to  perceive.  If  the  courts  go  upon  the  analogy 
to  equitable  relief,  accident  is  as  plain  a  ground  as  trust. 
This  court  have  certainly,  in  practice,  been  confined  to  nei- 
ther ground.  In  Lawrence  v.  The  Ocean  Insurance  Company^ 
(11  John.  Rep.  245,  note)  a  rule  was  granted  to  produce 
numerous  items  of  written  evidence  in  an  insurance  cause, 
complicated  in  its  details,  and  important  on  account  of  the 
amount  involved.  In  Jackson  v.  Jones^  (3  Cowen*g  Rep.  17) 
deeds  of  the  party  were  ordered  to  be  deposited  for  inspec- 
tion, on  an  allegation  that  thereby  the  adverse  party  hoped  to 
be  enabled  to  prove  them  forgeries.  The  same  thing  has  been 
done  of  a  promissory  note.  (Brush  v.  Gibbon,  id.  18,  note 
a,)  In  Willis  v.  Bailey,  (19  John.  Rep.  268.)  this  court  de- 
clare the  principle  upon  which  they  proceeded  in  Lawrence 
v.  The  Ocean  Insurance  Company,  viz.  that  the  necessity  of 
the  rule  to  enable  the  defendants  to  defend  themselves  was 
fully  shown  on  affidavit;  and  they  adopted  the  principle 
that  from  the  facts  shown,  the  defendant  would  be  entitled, 
on  a  bill  of  discovery,  to  the  information  sought.  It  is  said 
the  King's  Bench  acted  on  the  same  principle  in  the  time  of 
Ld.  Mansfield.  (2  Archb.  Pr.  186.)  When  the  court,  in  Wil- 
lis V.  Bailey,  say  they  do  not  mean  to  adopt  the  English  prac- 
tice, they  allude  to  the  proceeding  before  a  Judge  at  cham- 
bers. The  only  restriction  intimated  by  that  case  relative 
to  the  subject  matter  is,  that  the  paper  ordered  to  be  pro- 
duced must  constitute,  in  itself,  a  cause  of  action.  They  say 
that  the  English  practice  has  not  gone  beyond  this. 


Wallii 

T. 

Momj. 
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NBW-TORK,      There  is  no  doubt  that,  on  a  bill  of  discovery,  the  plaintiff 
May,  1835.  -^qqU  ^e  entitled  to  all  that  he  asks,  and  even  more;   a 
Tiie  People    discovery  of  the  contents  of  this  paper  and  the  oath  of  the 
J  d^     f     defendant  as  to  its  execution.     Nor  is  there  any  doubt  that 
Oaeiv.a.      the  paper  will  be  necessary,  to  enable  the  plaintiff  to  proceed 
in  bis  cause  with  safety.   The  paper  itself  constitutes  a  cause 
of  action  ;  and  on  the  whole  we  grant  the  motion,  on  condi- 
tion that  the  plaintiff  deliver  a  copy  of  the  statement  asked 
for  by  the  defendant. 

Rule  accordingly. 


The  Pboplk,  ex  rel.  Green,  against  The  Judges  of 

the  C.  P.  of  Oneida  County. 

Mandarons      An  alternative  mandamus  issued  to  the  defendants,  corn- 
to  a  court  of  manding  them  to  set  aside  a  rule  made  by  the  Oneida  Com- 

C    *  •     coin» 

manding         mon  Pleas.     On  their  return,  a  peremptory  mandamus  was 

aroto^^new  ^^^'^^ »  *^^  ^^  taxing  costs,  the  Commissioner  allowed  a 
■nit;  and  on  retaining  fee  against  the  relator. 

anu*  lacceed-      -^  motion  was  now  made  to  retax  the  bill,  on  the  ground 
mgr^thejahall  that  this  and  Other  items  in  the  bill  were  improper. 

have  a  retain, 
ing  foe  taxed 

a^inatthere.      R.  N.  MorrisoHf  for  the  motion. 

lator. 

T.  E.  Clarkf  contra. 

Curia.  The  retaining  fee  was  properly  taxed.  This  is 
in  no  sense  a  mere  continuation  of  the  cause  below,  but  a 
new  suit. 

Motion  denied. 
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Ma^r  1895. 

The  Pbople,  ex  rel.  Knapp,  against  The  Judges  of 
the  Court  op  Common  Fleas  of  ihe  county  of  West- 
chester. 

'      Alemathra 

The  defendants  not  having  yet  made  return  to  the  alter-  ihe^jadBef  of 
native  mandamus  issued  in  this  cause,  for  which  purpose  ^^^  ^*  P- i*  ui 
time  was  given  them  at  the  last  term.  (vid.  ante,  78,  S.  C.)  niie  to  ahew 

cauae,  maybe 

Jos.  Smithy  now  moved  for  a  peremptory  mandamus.  ■©rved  in  y^- 

ahewinr     tho 

E.  Williams^  contra,  said  the  Judges  could  make  no  re-  ®''*?»™  ^^ 
turn  till  they  were  possessed  of  the  writ  itself;  and  he  read  copy,  the 
affidavits  that  this  had  not  been  furnished.     They  deemed  J"°8f*»  ^^^ 

, ,  -^  return     with. 

this  essential.  oat  waiting  to 

receive       the 

Curia.     The  Judges  did  not  understand  the  purpose  for  reiiior^ahoSd 
which  we  made  the  rule  giving  time  at  the  last  term.     We  caaae  thia  to 
considered  the   alternative   mandamus  in  the  nature  of  a        *  ' 
rule  to  shew  cause  ;  that  it  might  be  served  by  shewing  the 
original,  and  delivering  a  copy  in  vacation.     It  follows,  that 
the  Judges  might  have  made  a  return  without  the  writ.    We 
give  them  to  the  next  term,  at  which  time  they  are  to  make 
a  return.     The  relator  must  then  file  the  original  writ. 

Rule  accordingly. 


Root  against  Kinq  and  others. 

/.  /.  Roosevelt^  for  tlie  defendants,  moved  to  change  the  The  change 
venue  from  Delaware  to  New  York  or  Albany.  He  read  an  aciion'^^fOT** 
affidavit  of  the  defendants,  that  the  action  was  for  a  libel  !**^^  diaperaed 
published  of  the  plaintiff  in  his  character  of  Lieut.  Govern-  coantiea,  de. 
or;  that  the  justification  would  rest  on  proof  as  to  the  ap-  P®°^"  on.the 

.     ._,    ♦  .      ,         .  aame     pnnci* 

pearance  and  conduct  of  the  plaintiu,  at  a  particular  time,  plea  aa  in  an 
whilst  he  was  presiding  over  the  senate  at  Albany ;  that  the  J^^ct?  ^r^a 

change  of  ye. 
nne  will  accordingly  be  denied,  unleaa  there  ia  a  decided  preponderance  of  witneaaea,  or 
aome  other  atrong  oircamatancea  in  favour  of  the  change. 


Root 
▼. 

King. 
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HBW-YowK.  defendants  have  10  witnesses  at  New  York  and  Long  Island, 
^^i^'    material,  &c.  and  a  greater  number  at  Albany. 

Takott,  (Attorney  General)  contra,  read  an  affidavit  of  the 
plaintiff,  that  he  had  many  witnesses  residing  in  the  county 
of  Delaware,  where  he  resides,  necessary  and  material,  &c. 
the  number  of  the  witnesses  he  did  not  know,  nor  could  he 
at  present  ascertain,  but  believed  it  would  exceed  ten  ;  that 
he  had  no  witnesses,  as  he  was  aware,  in  New  York  ;  that 
if  the  defendants  should  justify,  he  would  need  the  testi- 
mony of  many  senators,  present  at  the  time  and  place  men- 
tioned in  the  libel,  who  could  attend  with  less  travel  at  Dela- 
ware than  New  York ;  and  that  the  libel  was  circulated  in 
Delaware. 

He  said  the  venue  was  optional  with  the  plaintiff,  the  ac- 
tion being  for  a  libel  dispersed  in  several  counties.  (I  Dnnl. 
Pr.  410.)  It  does  not  appear  that  the  cause  of  action  arose 
any  more  in  New  York  than  Delaware,  which  is  necessary  in 
order  to  change  the  venue,  the  action  arising  ez  delicto.  (&- 
rially  v.  WelL%  1  Cowen's  Rep.  196.)  Indeed  it  did  arise  in 
Delaware.  At  any  rate,  the  plaintiff  may  retain  his  venue 
on  stipulating  to  give  material  evidence  arising  in  Delaware. 

If  the  convenience  of  the  parties  is  to  be  consulted,  it  is 
to  be  remarked  that  the  change  would  be  directly  against 
the  convenience  of  the  plaintiff.  lie  has  no  witnesses  in 
New  York.  This  does  not  appear  to  be  so  with  the  defend- 
ants in  relation  to  Delaware. 

As  to  witnesses  living  in  other  counties,  it  appears  by  the 
plaintiff's  affidavit,  that  they  can  attend  with  more  conven- 
ience in  Delaware  than  New  York.  In  such  a  case  the  ve- 
nue will  not  be  changed,  but  on  special  grounds ;  as  where 
witnesses  of  both  parties  reside  in  the  county  to  which  the 
defendant  wishes  to  take  the  venue.  (1  Dunl.  Pr.  411.) 
The  contrary  appears  in  this  case. 

If  the  plaintiff's  witnesses  live  in  the  county  where  the 
venue  is  laid,  the  venue  will  be  retained,  unless  there  is  a 
great  and  striking  preponderance  against  him.  (1  Dunl.  Pr» 
411.)     The  contrary  appears  in  this  case. 
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CuriCf  per  Savage,  Ch.  J.  In  Clinton  v.  Crosvjell^  (2  if  r«w-YORK, 
Caines'  Rep.  245)  the  libel  was  published  in  a  newspaper  ^*y»  '®^*' 
printed  in  Green  County  ;  but  it  had  also  been  published  in  Root 
New- York,  where  the  plaintiff  resided.  On  a  motion  to  JT' 
change  the  venue  from  New- York,  where  it  was  laid  by  the 
plaintiff,  to  the  county  of  Green,  it  was  contended  to  be  of 
more  importance  to  an  individual,  to  protect  his  character 
in  the  place  of  his  residence,  than  at  a  distance.  The  court 
«aid  there  was  no  ground  for  the  application,  and  denied  it. 
In  Manning  y.  ifowning,  (2  John.  Rep.  453,)  this  court  laid 
down  the  general  principles  on  which  venues  are  changed 
in  transitory  actions  ;  that  the  change  depended  on  the  con- 
venience of  suitors,  and  the  saving  of  expense  to  the  par- 
ties ;  and  they  would  not  allow  the  plaintiff  to  retain  his 
venue  by  stipulation,  when  it  was  shown  that  the  defendant 
had  witnesses  in  a  distant  county.  In  Nicholson  v.  Laihrop^ 
(8  id.  139)  which  was  an  action  for  a  libel,  the  venue  was 
laid  in  Albany.  The  defendant  moved  to  change  it  on  the 
ground  that  the  libel  was  published  by  the  defendant  in  a 
paper  printed  in  Utica,  where  he  resided,  the  plaintiff  being 
a  resident  in  Herkimer ;  and  also  on  the  ground  that  the  de- 
fendant had  a  number  of  witnesses  in  Oneida  and  Herkimer. 
It  did  not  appear  that  the  plaintiff  had  any  witnesses  in  Al- 
bany. The  Court  allowed  the  plaintiff  20  days  within  which 
to  elect,  whether  he  would  lay  his  venue  in  Oneida  or  Her- 
kimer. In  Ross  V.  Lown^  (8  id.  354)  the  Court  again  re- 
cognized the  general  principles  of  convenience  and  saving 
of  expense,  and  said  they  would  not,  in  an  action  sounding 
in  contract,  permit  the  plaintiff  to  retain  his  venue,  by  a  sti- 
pulation ;  but  in  that  case,  which  was  trespass  de  bonis  aspoT' 
tatis,  they  allowed  him  to  retain  it  on  stipulating  to  give  ma- 
terial evidence  arising  in  the  county  where  he  laid  his  ven- 
ue, though  his  witnesses  were  only  half  as  numerous  as  the 
defendant's  and  the  cause  of  action  arose  in  the  county 
where  the  defendant  wished  the  cause  tried.  In  Duryee  v. 
Orcuttf  (9  id.  248)  the  Court  recognized  the  same  princi- 
ple ;  and  add,  "  There  are  transitory  actions  in  which  the 
venue  is  altogether  optional  with  the  plaintiff.     In  this  class 
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MEW-YOBK,  we  have  placed,  generally,  all   actions  on  contract.     It  in- 
May,  1825.   cludes,  also,  all  actions  arising  heyond  sea,  or  out  of  the  state 
Mills        /^^  libels  dispersed  in  several  counties ;  for  escapes  or  false  re- 
Jr  turiiS  against,  a  carrier,  on  a  specialty,  note  or  bill  of  ex- 

change ;  and  whenever  the  cause  of  action  is  not  wholly,  or 
necessarily,  confined  to  a  single  county.  In  these  cases  the 
venue  will  not  be  changed,  but  upon  special  grounds,  as 
where  the  witnesses  of  both  parties  reside  in  the  county  to 
which  the  defendant  wishes  to  bring  the  venue.  If  the  plain- 
tiff's witnesses  reside  in  the  county  in  which  he  has  laid  the 
venue,  unless  there  is  a  great  and  striking  preponderance 
against  him,  the  venue  will  not  be  changed.'' 

This  case  places  the  action  for  a  libel,  dispersed  in  several 
counties,  upon  the  same  footing  as  transitory  actions  arising 
on  contract ;  and  it  is  viewed  in  the  same  light  by  the  Eng- 
lish practice.  (1  Tidd,  547-8.  2  Archb.  Pr.  176.)  We  do 
not  see  special  grounds,  sufficiently  strong  in  this  case  to  re- 
quire a  change  of  the  venue,  either  in  the  balance  of  num- 
ber or  convenience  of  the  witnesses  or  parties.  The  pre- 
ponderance is  rather  in  favor  of  the  plaintiff. 

Motion  denied. 


Mills  against  McCot  and  wife. 

Ajadgeat      Case  for  slander  and  malicious  prosecution.    On  the  tri- 
the  circuit  is  |j  ^t  the  Circuit,  various   testimony  was  adduced  on  both 

bound  to  no.  "^ 

tice  an  objec 

tion  for  a  Bubetantial  and  material  varianco  botweon  tbo  declaration  and  evidence,  though 

not  made  till  afler  the  defendant's  counsel  has  closed  his  summing  up  to  the  jury. 

In  a  declaration  for  a  malicious  prosecution,  setting  forth  a  search  warrant,  detention,  in- 
dictment aud  acquittal,  the  search  warrant,  detention,  &c.  are  mere  matter  of  inducement, 
and  need  not  be  proved. 

Declaring  that  the  search  warrant  commanded  to  bring  the  |>er«Ofi;  whereas  it  command, 
ed  to  bring  both  the  person  and  goods,  is  no  material  variance,  the  declaration  not  profes- 
■inj?  to  set  forth  the  search  warrant  in  hac  verba. 

Declaring  that  the  defendant  caused  tlie  plaintiff  to  be  carried  before  O.  and  detained  till 
she  gave  bail ;  whereas  she  was  in  fact  first  committed  for  want  of  sureties  bj  H.  and  af. 
terwardfl  brought  before  O.  and  bailed,  is  no  variance. 

Declaring  t£it  the  plaintiff  was  acquitted  on  an  indictment,  and  that  the  prosecution  was 
ended  and  determined,  and  setting  forth  a  judgment  of  the  court  to  this  effect ;  whereas  the 
feoord  ttopped  with  a  verdict  of  not  guilty,  and  did  not  contain  any  judgment  of  acquittal, 
!■  noTuiance. 

On  «  Terdict  of  acquittal,  if  the  defendant  be  in  prison,  he  is  immediately  discharged ; 

'  if  out  on  beil,  his  recognizance  is,  ipwfwto,  discharged  without  any  further  entry. 
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•ides  ;  and  after  the  defendants'  counsel  had  closed  summing  new-york, 
up  the  testimony  to  the  jury,  and  the  plaintiff's  counsel  had       *^*     ~^' 
risen  to  reply,  the  counsel  for  the  defendants  objected  that        Mills 
there  was  a  variance  between  the  allegations  in  the  counts      mcCov 
for  malicious  prosecution,  and  the  documentary  proof  pro- 
duced to  support  it,  fatal  to  the  plaintiff's  right  to  sustain  the 
action,  and  moved  the  court  so  to  rule.     The  court  declined 
considering  the    objection,  on  the  ground  that  it  was  too 
late ;  and  the  defendant's  counsel  excepted. 

G.  Chriffin^  {W.  M.  Price,  same  side)  now  moved  to  bring 
on  the  argument  upon  the  bill  of  exceptions  as  frivolous. 

D.  Chrahamy  contra. 

Curia.  We  think  it  was  the  duty  of  the  Judge  to  listen  to 
the  objection  if  there  was  any  thing  in  it.  If  the  variance 
was  substantial,  and  such  as  could  not  be  amended,  the  ob- 
jection did  not  come  too  late.  On  the  other  hand,  if  it  was 
merely  formal,  we  should  consider  the  objection,  at  any  stage, 
as  going  for  nothing. 

At  another  day, 

Graham  pointed  out  the  following  variances  : 
1.  The  declaration  set  forth  a  warrant  thus :  that  upon  a 
certain  charge  of  petit  larceny,  (specifying  it,)  made  before 
one  James  Hopson,  a  police  Justice,  &c.  "  she  the  said 
Catherine  McCoy,  (one  of  the  defendants,)  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  what- 
ever, caused  and  procured  the  said  James  Hopson,  so  being, 
&c.  to  make  and  grant  his  certain  warrant  under  his  hand 
and  seal,  in  the  name  of  the  people  of  the  state  of  New  York, 
for  the  apprehending  and  taking  of  the  body  of  the  said 
plaintiff,  with  a  certain  cotton  sheet,  value  of  one  dollar 
and  fifty  cents,  several  pillowcases,  a  feather  pillow,  several 
towels,  &c.  and  for  bringing  her,  the  plaintiff,  before  him 
the  said  James  Hopson,  or  some  other  Justice  of  the  Peace 
for  the  city  and  county  of  New  York,  at  the  police  office  in 
the  City  Hall  of  the  said  City,  to  answer  the  said  charge,  and 
to  be  dealt  with  as  the  law  directs." 


'T-^tT. 


•^- 


Millm 


it/!,   >•%'-?»  7?r.-.i..i    Ir-'jic   1   'j»r'a.:i    .uier  ic#»^::a.   Jiacce. 

^rcca*-'»*  vi.;**  '9'si:*^tr.  'Jrji   Zftf^.ZiZazz    Limcr-ie  MiOiv, 
T^jit  trj^rwirti.  i:  "i:»i  rJ-iurL  ii»ri.i:cs.  hkii  x:,  Act.  te- 


4E*^«    Ji>   ^rZ'm»     \».        X.Ja         •«    ^'.'^         mJC         ^.Ti 

K  •  a 

hatii  '>i:^r.  z ^"^r^  to  .'ta.  Jirr,*?!  Hoc*:::, •:::»*,  A::,  "it  Ciieri-e 

caj'i   <*■**■/- th;''*    ^'':^    •*''-'•«"'■■  "^^   1— 'r-Vs    •  "■  w*     •  rr»*.--  «*rWi* 

ralue  of  orj5  <:o.lar  an.i  f.:'j  Cieits.  s-eTrnl  ^l^^ow  cuses.  a 
leather  p!l>-rTr, -^^Tera!  to-wels.  &c.  r-iTe  l2:-:->  b-s^:;  fe!:-:u- 
oai!y  ukeo,  srolers  and  carried  awav.  :t  Marz^ire:  MLls-  &s 
if  top^jied^  in  it/^  city  aad  -ward  aroresaid  :  aad  that  the 
said  Catherif^  ilcCoy  has  a  probable  ca'j«e  to  siispect,  acd 
does  SMf>c-ct  »Jiat  the  said  articles,  or  part  thereof  are  r»w 
cooceakrd  in  ih^  bocse  of  George  M;ii5,oc  the  Greea  HLI,iD 
the  7th  ward :  These  are,  therefore,  iq  t:.e  name.  dec.  to 
eommaod  and  aathorize  you,  with  proper  assistance,  in  the 
day  time,  to  enter  into  the  hoose  of  the  said  George  Mills,  sit- 
uate as  aforesaid,  and  there  diligently  to  search  for  the  said 
articles ;  and  if  the  sanne.  or  any  part  thereof,  shall  be  found 
yoQ  are  likewise  commanded  to  bring  the  same,  so  lound. 


OF  THE  STATE  OF  NEW-YORK.  400 

together  with  the  said  Catherine,  or  the  person  in  whose  new-tobs, 
custody  the  same  shall  be  so  found,  before  nne,  or  some  other    ^^^*  ^*^" 
Justice  of  the  Peace,  for  the  said  city,  to  be  dealt  with  as        Mpn« 
the  law  directs.     Given,  &c.  the  11th  May,  1824,"  &c.  MoCot 

The  warrant  of  commitment  was  thus  :  **  City  and  county 
of  Neio-Tork,  ss.  By  James  Hopson,  Esquire,  one,  &c.  to 
the  constables  and  marshals,  &c.  These  are,  in  the  name,  dec 
to  command  you,  &c.  to  convey  to  the  said  prison  the  body 
of  Margaret  Mills,  and  deliver  her  to  the  keeper  thereof; 
and  you,  the  said  keeper,  are  hereby  commanded  to  receive 
into  your  custody,  in  the  said  prison,  the  body  of  the  said 
Margaret,  who  stands  charged  before  me,  on  the  oath  of 
Catherine  McCoy,  with  having,  within  4  weeks  last  past,  at 
the  city  of  New- York,  feloniously  taken,  stolen  and  carried 
away,  one  cotton  sheet,  value  one  dollar  and  fifty  cents, 
several  pillow  cases,  one  feather  pillow,  several  towels  and 
other  articles ;  and  that  you  safely  keep  the  said  Margaret 
in  your  custody,  in  the  said  prison,  until  she  shall  be  thence 
delivered  by  due  course  of  law.  Given,  &c.  May  11th, 
1824." 

The  recognizance  before  Orcutt  was  then  given  in  evi- 
dence. 

A  record  of  the  indictment  and  trial  was  then  produced  in 
evidence,  ending,  however,  with  the  verdict  of  acquittal, 
not  followed  by  any  judgment  of  the  Court. 

Graham  cited  the  following,  authorities  : 

1 .  As  to  the  variance  between  the  search  warrant  as  set 
forth  in  the  declaration,  and  that  submitted  in  proof.  (2 
Campb.  270.     8  East,  328.     7  Taunt.  399.) 

2.  Between  the  commitment,  and  that  proved.  (Archb. 
Plead.  125.) 

3.  Between  the  description  of  the  Court,  and  the  finding  of 
the  bill  as  averred  and  proved.  (2  Campb.  193.  Archb. 
Plead.  125.     4  T.  R.  590.) 

4.  Between  the  averment  of  the  plaintifi's  acquittal,  and 
determination  of  the  suit,  and  the  record  of  acquittal. 

Curia^  per  Woodworth,  J.  All  that  part  of  this  declar* 
ation,  which  relates  to  the  search  warrant  and  commitment 
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T0BK,  is  mere  inducement,  and  even  less  than  inducement.  It 
^yi^^/  ™g***  have  been  stricken  entirely  out  of  the  record,  and  the 
cause  of  action  would  have  been  complete  upon  the  indict- 
menty  trial  and  acqittal.  There  was  then  no  need  of  pro- 
ving either  the  search  warrant  or  mittimus.  But  if  other- 
wise, the  variance  complained  of,  is  merely  formal  and  un- 
sobstantial. 

The  variance  now  pointed  out  as  to  the  search  warrant  is, 
that  the  declaration  speaks  of  it  as  commanding  to  bring  the 
person  merekf ;  whereas  the  warrant,  in  fact,  calls  not  only 
for  the  person,  btU  the  goods  found,  and  commands  that  both 
should  be  forthcoming  before  the  magistrate.  The  declara- 
tion does  not  profess  to  set  forth  the  warrant  in  htec  verba  ; 
and  the  bringing  of  the  goods  was,  obviously,  a  matter  en- 
tirely unimportant  to  the  prosecution,  unless,  by  the  form  of 
the  declaration,  it  had  been  made  matter  of  description. 

The  alledged  variance  as  to  the  mittimus  is,  that  the  dec- 
laration says  the  defendant  caused  the  plaintiff  to  be  brought 
before  Orcutt,  detained  and  recognized;  whereas,  upon  a  mit- 
timus, Hopson  committed  her,  and  she  was  afterwards  let  out 
by  Orcutt  on  bail.  This  is  substantially  the  same  thing. 
The  legal  effect  of  the  mittimus  was  to  detain  her  till  bailed 
by  a  magistrate. 

There  is  no  variance  between  the  style  of  the  Court  in  the 
declaration,  and  that  contained  in  the  record  which  was 
given  in  evidence. 

The  only  doubt  is,  whether  the  record  should  not  have 
contained  a  formal  judgment  of  acquittal,  in  order  to  have 
satisfied  that  part  of  the  declaration  which  sets  forth  the 
judgment,  and  says  the  plaintiff  was  duly  discharged  and  ac- 
quitted, and  that  the  prosecution  was  wholly  ended  and  deter- 
mined. 

We  think  this  was  not  necessary.  The  record  ends  with 
the  finding  of  the  jury,  not  guilty.  This  works  a  discharge  in 
law,  and  in  fact ;  for  the  moment  this  verdict  is  pronounced, 
the  defendant,  if  in  prison,  is  set  at  large,  and  if  out  en  bail 
the  recognizance  is  considered  as  ipso  facto  void ;  and  no 
discharge  is  ever,  in  practice,  entered.  No  entry  is  usual, 
apon  the  main  record,  beyond  the  verdict  of  not  guilty  ;  and 
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it  is  prima  facie,  evidence  of  an  acquital  and  determination  nbw- 
of  the  prosecution,  within  the  words  of  the  declaration. 

Judgment  for  the  plaintiff. 


BC«7,  laas. 


W«Ui 

T. 


Wells  and  another  against  Marshall. 
Morrison  and  another  against  The  Same. 

In  the  first  cause,  ^fi^fa.  against  the  goods  of  the  defend-  Afi.ftu^" 
ant  was  delivered  to  the  sheriff  of  Ulster,  on  the  18lh  April,  JjJSff  U^ 
1825.  On  Tuesday  evening  the  19th  of  April,  the  plaintifis  prtibranM  cf 
in  the  second  cause  obtained  an  attachment  against  the  JJ^JST^b^i 
goods  of  the  defendant,  from  a  Justice  of  Ulster,  under  which  the  ^.  /«.  ta* 
early  on  Wednesday  morning,  the  20th,  a  constable  levied  on,  ^^gj  of  tha  jl. 
and  took  into  his  custody,  the  defendant's  goods,  the  fi*  fsu  ^-^^^'^i^* 
not  yet  being  levied  ;  but,  on  the  same  day,  the  sheriff  went 
to  the  defendant's  dwelling  house  and  levied  on  all  the 
goods  to  be  found. 

And  the  question  was,  which  process  should  take  prefer- 
ence. 

iiy  agreement  of  the  parties,  the  sheriff  had  sold  all  the 
defendant's  goods ;  and  they  now  requested  this  Court  to 
direct  the  disposition  of  the  money  in  his  hands.  Judgment 
had  been  daily  obtained  on  the  attachment,  for  $30.  The 
constable  had  notice  of  the^.^.  and  was  forbidden,  by  one 
of  the  plaintiffs  named  in  it,  to  remove  the  goods. 

'C  G,  Dewiit,  for  Wells,  &c.  insisted  that  the  fi.fa.  took 
preference,  by  the  delivery,  though  the  attachment  was  first 
levied,  and  cited  Lambert  and  otiiers  v.  Paulding,  (18  John. 
Rep.  311,)  which  he  said  was  decisive. 

J.  Sudam,  contra,  cited  2  Eq.  Cas.  Abr.  381 ;  12  John. 
Rep.  162,  408,  407 ;  4  East.  1,  523 ;  and  3  M.  <S&  S.  371. 

Curia.  The  case  of  Lambert  and  others  v.  Paulding,  is 
decisive,  that  the  Ji,  fa.  must  take  preference. 

Rule  accordingly. 


4ia  CASES  IN  THE  SUPREME  COURT 


RBW-TORK, 
May,  1825. 


Morui 

^  ^'  MoRAN  against  Dawes. 


In  ir*"\®'^      Ca8b  for  seducing  and  debauching  Jane  Moran,  the  daugh- 
his  hui  elec  ter  and  servant  of  the  plaintiff,  per  quod  servitium  amisit ; 

^  OT^'tJSl?  *™**  ^^^^^^  Edwards,  C.  Judge,  at  the  New  York  circuit, 
MM,  for  de.  January  12th,  1825. 

ftiMle"^  le"  ^^  ^^^  ^''^^'j  ^^^^  Moran,  a  witness  for  the  plaintiff,  testi- 
▼«>*•  .  .  fied  that  she  was  the  daughter  of  the  plaintiff,  and  at  the 
eues,  a  pio.  ^^^^  ^^  ^^e  connexion  between  her  and  the  defendant,  she 

^TTMbL^kh  ^^^  ^^^^  ^^^  *^®  ^^  ^^  years.  That  she  then  lived  with  her 
thtnlatkm  of  mother  in  Rector  street,  in  the  city  of  New  York,  in  a  house 
MmAtinthia  ^^°®*^  ^Y  ^^^  brother;  that  her  brother,  mother  and  sister, 
metkm,      the  also  resided  there  ;  that  her  mother  was  the  mistress  of  the 

Of  ■emce'm  ^^^^  ?  ^^^^  ^^^7  ^^^  ^  common  'table ;  that  each,  out  of 
fulBcient.  their  earnings,  supported  the  establishment ;  she,  and  her 
brother  and  sister  furnished  money  out  of  their  earnings, 
which  made  a  common  fund  in  the  hands  of  her  mother,  who 
out  of  this  fund,  purchased  the  necessary  articles  for  the  fa- 
mily ;  the  mother  rendering  her  services  only ;  that  the  wit- 
ness sometimes  made  up  garments  for  her  mother  gratuitous- 
ly, as  a  daughter  would  ;  and  that  she  assisted  her  mother 
in  her  household  affairs. 

That  while  living  with  her  mother  in  this  way,  the  defend- 
ant, in  the  absence  of  the  mother,  and  the  other  occupants 
of  the  house,  entered  her  room  in  the  day  time,  about  mid- 
day, while  she  was  lying  on  her  bed  asleep,  and  had  carnal 
knowledge  with  her,  first  by  force  and  against  her  will,  but 
she  yielded  before  the  conclusion. 

The  plaintiff  having  rested  here,  the  defendant's  counsel 
moved  for  a  non-suit  on  the  ground  that  the  action  should 
have  been  trespass ;  and  that  the  relation  of  mistress  and 
servant  was  not  established.  The  Judge  overruled  the  mo- 
tion, and  the  defendant  excepted. 

A.  Spencer^  moved  for  a  new  trial ;  and  to  shew  that  the 
action  should  have  been  trespass,  he  cited  Ditcham  v.  Bond^ 
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(3  M.  &  S.  436,)  Woodward  v.  WaUon,  (5  B.  <&  P.  476,  and  msw-york, 
CfMbyy.Leng,  (12  East,  409.)  '    ^^^^J^' 

To  show  that  the  relation  of  mistress  and  servant  was  not  Monm 
established,  he  cited  Postlethwaite  v.  Parkes,  (3  Burr.  1878,)  d^^, 
and  BenneU  v.  Alcott,  (2  T.  K.  166.) 

C  D.  Golden,  contra,  to  shew  that  case  was  proper,  cited 
12  Chit  PL  266,  268  ;  Archb.  Civ.  PI.  s.  5,  p.  25  ;  1  Chit.  PI. 
187 ;  1  BL  Com,  429,  and  note  by  Christian  ;  and  Martin  v- 
Payne,  (9  John.  Rep.  387.)  He  admitted  there  was  some 
confusion  in  the  English  authorities  ;  but  thought  they  were 
all  reducible  to  the  proposition,  that  the  plaintiff  may,  at 
his  election,  bring  case  or  trespass. 

The  shew  that  the  relation  of  mistress  and  servant  was 
established,  he  cited  3  Bl.  Com.  142,  note  by  Christian; 
Selw.  N.  P.  967 ;  and  2  Phil.  Ev.  156,  7. 

Curia.  The  relation  of  mistress  and  servant,  between  the 
plaintiff  and  her  daughter,  was  sufficiently  made  out  at  the 
trial.  The  slightest  acts  of  service  are  sufficient,  as  merely 
milking  cows.  {Bennett  v.  AlcotU  2  T.  R.  168.)  So  it  is  said 
making  tea  for,  or  attention  to  the  plaintiff,  during  sickness. 
(2  Phil.  Ev.  157.)  Mr.  Philips  very  judiciously  remarks, 
that  otherwise  the  action  might  be  confined  to  families  in 
the  lower  ranks  of  life,  where  the  daughter  is  literally  a 
servant ;  and  could  never  be  extended  to  the  higher  orderr 
where  it  is  generally  more  wanted  ;  and  where  the  injury  iff 
often  of  a  more  aggravated  kind,  (id.) 

As  to  the  form  of  the  action :  in  England,  trespass  vi  et 
armiSf  seems  to  have  predominated.  (Woodward  v.  TFaA 
Um,  5  B.  &  P.  476.  Ditcham  v.  Bond,  2  M.  &  S.  436. 
Reeve's  Dom.  Rel.  293.)  Yet  the  right  to  bring  case,  lay- 
ing the  injury  with  a/>er  quod  servitium  amisit,  has  there,  not 
only  been  judiciously  recognised,  but  very  able  writers  upon 
English  la^  treat  this  as  the  most  proper  form.  (ScUherwaite 
V.  Duerst,  5  East,  47,  note  (a.)  1  Chit.  PI.  137,  138.  2  id. 
267,  note  (u.)  and  cases  there  cited.  Christian's  notes  to  I 
Bl.  Com.  429,  and  3  id.  142.)  Mr.  Chitty  has  given  the 
precedent  of  a  declaration  in  this  form  of  action.  (2  Chit* 
PI.  267.)  Case  is  uniformly  brought  in  Connecticut.  (Reeve's 
Vol.  IV.  53 
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MBW-YORK,  Dom.  Rel.  293.)  And  though  trespass  was  holden  to  Ue  ia 
May,  1825.  Pennsylvania,  yet  case  was  pronounced  the  nnost  appropri- 
Moran  ^tc  remedy •  {Ream  v.  Rank,  3  Serg.  &  H.  315.)  Perhaps, 
^-  with  certain  qualifications,  the  remark  made  at  the  bar,  that 
the  plaintiff  may  elect  between  trespass  and  case,  is  correct. 
Where  the  seduction  is  accompanied  with  actual  violence 
upon  the  person  of  the  daughter,  or  an  illegal  entry,  upon 
the  plaintiff's  close,  or  into  his  house,  probably,  in  the  first 
case,  trespass  would  lie  for  the  assault  within  the  case  of 
Ditcham  v.  Bond;  and  in  the  last,  there  is  no  doubt,  tres- 
pass qttare  clausum,  vel  domum  fregit,  would  lie.  And  in 
each  case,  damages  for  the  seduction  and  loss  of  service  may 
be  laid  as  matter  of  aggravation.  But  it  is  clear  we  think, 
both  upon  principle  and  authority,  that  case  is,  without  ex- 
ception, a  proper  remedy.  (Selw.  N.  P.  1033,  note  (17)  cites 
2  T.  R.  167,  8,  per  Bulkr,  J.  and  per  Hob,  C.  J.  Ld.  Raym. 
1082.)  Neither  the  injury  to  the  person  of  the  child,  nor 
the  property  of  tbe  plaintiff,  are,  in  truth,  ever  taken  into 
th^  account*  They  are  little  more  than  a  mere  fiction,  a- 
4opted  in  order  to  sustain  the  remedy  by  trespass.  The  di- 
rect i^ijury  may  be  waived  in,  all  cases  ;  and  the  declaration 
f^med  to  meet  the  consequential  injury,  disregarding  entire- 

•  ly  every  consideration,  except  the  loss  of  service,  and  the 
iqpre  important  one  of  seduption  and  disgrace.  A  very  usu- 
a}  case  may  be  supposed,  in  which,  if  we  are  to  be  governed 
by  the  technical  rules  relating  to  an  action  oi  trespass,  the 
&ther  would  be  remediless,  for  the  most  aggravated  form  of 
the  injury,  unless  he  has  an  election.  The  seducer  is  recei- 
ved at  the  dwelling  of  the  father  on  the  footing  of  a  suitor ; 
he  thus  having  a  license  to  enter  the  house,  of  which  he 
avails  himself  to  accomplish  the  seduction,  with  the  consent 
of  the  daughter.  It  could  hardly  be  said  that  trespass  and 
assault  would  lie  for  such  an  act.  The  father  is  then  put  to 
his  remedy  by  trespass  qttare  domum  fregit,  laying  the  seduc- 
tion, &c.  by  way  of  aggravation.  The  defendant  does  not 
become  a  trespasser  ab  initio ;  for  license  was  given  by  the 

.  party.  A  person  who  is  guilty  of  abusing  an  authority  in 
facty  does  not  thereby  become  a  trespasser  ab  initio ;  but  it 
is  otherwise  where  a  license  is  given  by  law.    (6  Bac,  560, 
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561,  and  the  cases  there  cited.    8  Rep.  146.)  The  defendant  icbw-tork, 
may,  therefore,  justify  the  entry.    It  is  a  rule  that  the  tress-    ^*^*  ^^^' 
pass  itself  being  justified,  this  also  reaches  the  matter  laid  in      Wright 
aggravation ;  (Taylor  v.  Cofe,  1  H.  Bl.  556 ;)  and  thus  the      Hookw. 
defendant  would  be  acquitted  of  the  entire  charge  against 
him.    It  cannot  be  that  the  law  ever  intended  to  trammel 
(his  remedy  by  imposing  upon  the  party  such  an  absurd  re- 
sult   It  marks  the  limit  of  the  prosecution,  by  confining  it 
to  one  holding  the  relation  of  master,  (Nickkson  v.  Stryker, 
10  John.  Rep.  115,)  firom  which  it  looks  directly  to  the  con- 
sequential injury  as  the  vital  spark  of  the  action ;  thus  re- 
ducing the  case  to  the  plain  and  familiar  principle  which 
marks  the  distinction  between  trespass  and  case.    On  the 
whole,  we  are  all  perfectly  clear,  that  case  was  well  brought ; 
and  the  motion  for  a  new  trial  must  be  denied. 

New  trial  refused. 


Wright  and  Ely  against  Hooker. 

Saloofred 

A  DEPUTY  of  the  sheriflf  of  Oswego  had,  by  mistake,  ad-  ^•te  under  « 
vertised  the  defendant's  farm  for  sale  at  the  house  of  the  de-  &c. onmotioii 
fendajUy  upon  a  fi.  fa.  under  a  wrong  description  ;  but  he  inbehalfofthe 
sold  the  farm  and  gave  a  certificate  of  sale  by  a  full  and  cor-  who  lold;  an 
rect  description  including  the  No.  of  the  lot.  The  sale  took  J^^^^JjJ^iJ 
place,  not  at  the  defendant's  actual  dwelling  house ;  but  at  against  the 
his  late  dwelling  house  on  the  farm  sold,  from  which  he  had  Lnaity^yen 
removed  a  few  months  before ;  but  to  which  the  deputy  by  the  atatnta 
made  aflidavit  he  expected  he  would  shortly  return,  as  he  >.  i3,*)hehaT. 
informed  him  that  such  was  his  intention,  and  he  owned  25^^^J?1r 
the  house  at  the  time  of  the  sale.  The  deputy  also  swore  in  the  adT«r- 
that  he  sold  without  discovering  the  error  in  description ;  HjJJJJ"*  ^ 
that  he  could  not  ascertain  the  number  of  the  lot  which  was,  v*^jing  '  the 
therefore,  omitted  in  the  advertisement ;  and  the  misde-  ^Juon^Ld^ 
scription  was  in  the  length  of  one  of  the  boundary  lines,  be-  *^«.  ""t  a. 
ing,  as  he  believed,  by  mistake  of  the  printer,  advertised  as  SCi^thede. 
78  chains  and  50  links  long,  whereas  it  should  have  been  S8  ^%  hmnr 

^  acted  m  ffood 

ftiUi. 
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Bradt 

T. 
KOOD. 


NBW-YOKK,  chains  and  50  links  ;  that  he  believed,  from  repeated  conver* 
May,  1825.  gations  with  the  defendant,  that  he  fully  understood  wher« 
the  sale  was  to  be ;  that  the  proceedings  were  in  good  faitb. 
Hooker  had  sued  the  sheriif  of  Oswego,  Otis  Hart,  for  the 
penalty  given  by  the  statute  (1  K.  L.  505,  s.  13)  for  selling 
real  estate  without  duly  advertising  it. 

Several  affidavits  were  read  on  the  part  of  Hooker  to  re- 
but the  allegation  of  good  faith. 

It  appeared  that  the  plaintiff,  Wright,  bid  off  the  farm  by 
his  agent ;  no  money  was  paid,  but  the  amount  bid  was  en- 
dorsed as  received  by  the  sheriff  on  the  fi.  fa.  and  a  return 
made  accordingly. 

On  personal  notice  of  the  motion  served  on  the  defendant 
and  on  the  plaintiffs'  attorney, 

/.  Plait,  in  behalf  of  the  deputy,  moved  to  vacate  the  sale» 
certificate,  receipt  and  return  upon  the  fi,Ja. 

G.  C,  Bronson,  contra. 

The  Court  being  satisfied  that  the  proceedings  were  id 
good  faith,  granted  the  motion,  on  payment  of  all  the  costs 
of  opposing  this  motion,  and  the  costs  in  the  action  brought 
against  the  sheriff. 

Rule  accordingly. 


Bradt  against  Koox. 
Lawrence  against  Bradt. 

Aa  attoniay  1°  ^^^  ^^st  cause,  Brandt  had  recovered  in  this  Court  $70. 
abuins  judg.  Jn  the  second  cause,  Lawrence  had  recovered  $53,81  in  the 
iafkTor  of  A.  Mayor's  Court  of  the  city  of  Albany,  which  was  assigned  to 
SSiThS-tKoonjandnow. 

right  to  Mt  off 

a     mdgmMit      J.  Koon,  moved  to  set  off  f  53,81 ,  the  last  judgment  against 
Ci^jrainfti^  so  much  of  the  first,  and  cited  Schermerhom  v.  Schermerhom^ 

■lior  tne  judg. 

ment  obUined  in  A.*a  favor,  so  u  to  defeat  the  attorney*!  lien. 
TiM  eourt  will  protect  the  attorney*!  lien  to  the  aaipe  extent  af  the  righta  of  an  aaaignee. 
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(»  Caines'  Rep.  190;)   Hall  v.  Odie,  (2  B.  &  P.  28 ;  Cooper  vww.yomk^ 
V.  Bigelow,  (1  Cowen's  Rep.  206;)  and  Chamberlin  v.  Day,   ^^^Jl^ 


(8  Cowetfs  Rep.  358.)  Ex  pvto 

Affidavits  were  read  in  opposition  to  the  motion,  shewing  ^^'•'^••* 
that  the  judgment  against  Koon  was  obtained  upon  a  stipu- 
lation to  pay  certain  costs  in  a  cause  brought  by  Bradt 
against  Koon,  wherein  Mr.  J.  T.  B.  Van  Vechten  was  attorney 
for  Bradt;  and  these  costs  were  due  and  unpaid  to  Mr.  Van 
Vechten ;  that  this  was  known  to  Koon  when  he  took  an 
assignment  of  Lawrence's  judgment.     Upon  these  facts, 

/.  T.  B.  Van  Vechten,  submitted  that  the  beneficial  interest 
in  the  whole  judgment  was  in  him,  and  that  Bradt  was  a 
mere  trustee  for  his  benefit ;  that  his  equity  was  like  that  of 
an  assignee,  whose  rights  Koon  perfectly  understood.  That 
an  attorney  has  a  lien  upon  the  costs  nominally  due  to  his 
client,  but  really  to  the  attorney,  which  lien  the  court  will 
protect  to  the  same  extent  as  if  the  right  was  acquired  by 
assignment,  he  cited  Martin  v.  Hawks,  (15  John.  Rep.  405.) 
And,  on  the  authority  of  that  case, 

The  court  said  the  motion  must  be  denied. 

Motion  denied. 


Ex  parte  Lawrence. 

A  levy  OB 
Toll  obtained  judgment  against  Chandler,  and  bid   off  P^y°^|g^ 

Chandler's  land  in  Camillus,  Onondaga  county,  on  a  ^  fa,  ant  to  ntisfy 
at  tSO,  May  8th,  1823.  Drake  having  a  junior  judgment  ea^mjj-" 
for  $82,55  against  Chandler  and  one  Hopping,  assigned  it  to  ment  of  tin 
Lawrence,  who  sued  out  a  fi.fa.  on  which  the  sheriff  made  which  itioiB- 
43  dollars  by  a  sale  of  Chandler's  personal  property ;  and  •^'  ^^ 
then  levied  on  Hopping's  personal  property  to  an  amount  ment  SSi 
sufficient  to  satisfy  the^.^.  and  took  a  receipt  for  it.  The  f^  ®^!^  *• 
sale  of  Hopping's  property  was  delayed  from  time  to  time,  real  MUto, 
by  Lawrence's  directions,  till,  in  August,  1824,  Lawrence  ^^t^^^^JS^ 
claimed  of  the  sheriff  to  redeem,  as  a  judgment  creditor  of  ha«  no  riglit. 
Chandler,  the  land  sold,  upon  the  senior  judgment,  to  Toll ;  aom  imdtr 
but  the  sheriff  denied  his  right  to  redeem,  and  would  not  re-  *^  ^iftir*' 
ceive  the  money,  or  give  a  conveyance ;  and  in  September  a.) 


CAOBS  IN  THE  SUPREME  COURT 

r-TOBK,  last,  he  lold  Hopping's  personal  property,  and  collected  the 
qr«  ltt5.   residue  of  Lawrence's  fi.fa.  pursuant  to  his  directions. 
lAokntt         A  mandamus  was  now  moved  for,  to  the  sheriff  of  OnoD- 
pT*^        daga,  commanding  him  to  convey  to  Lawrence. 

O.  Lawrence^  for  the  motion. 

jB.  D.  NaxoUf  contra.. 

Curia.  Clearly  this  motion  must  be  denied.  The  levy 
on  the  personal  property  of  Hopping,  to  an  amount  sufficient 
to  satisfy  Lawrence's  execution  operated  per  se^  as  an  ex- 
tinguishment of  his  judgment.  This  has  been  often  held. 
(Ckrk  V.  Withers,  2  Ld.  Raym.  1072.  1  Salk.  322,  S.  C. 
Ladd  V.  Blunt,  4  Mass.  Rep.  403.  Hot/t  v.  Hudson,  12 
John.  Rep.  207.  Reed  v.  Pruyn  ^  Staais,  7  id.  428-0.) 
Lawrence's  judgment  ceased  to  be  a  lien  from  the  time  of  the 
levy,  and  of  course  he  could  not  redeem.  Matter  of  Hurd, 
8  Cowen*s  Rep.  35.    Matter  of  Marsh,  id  69.) 

Motion  denied. 


Jackson  against  Peer. 


AplMfttif  Trespass  for  mesne  profits,  in  the  name  of  the  nominal 
???*!  ^JJ^  plaintiff,  on  a  recovery  in  ejectment  in  this  court,  ex  dem. 
ia  fMMnl,M  Freeman.  The  cause  being  at  issue,  upon  a  plea  of  the 
Jjjjj^^^  general  issue,  and  noticed  for  trial  at  the  Chautauque  Circuit 
liUbjAkUu  in  August^  1824,  the  defendant  there  interposed  a  plea  puis 

Aadtbedo.  darrein  continuance,  duly  verified  by  oath,  that  the  writ  of 
•j*"*  "J*^  possession  in  the  ejectment  suit  had  been  vacated  by  a  rule 
to  a.  of  this  court,  and  the  possession  of  the  premises  in  question 


^f  MT^in  yi®W®^  "P  ^d  restored  to  the  defendant.    To  this  plea  the 
oc&er  eMM.     plofauiff  demurred  instanter,  and  served  a  copy  of  the  demur- 

^J^ arnS^  ^^^  ^^  ^^  defidndant's  attorney ;  and  moved  the  court  for  a 

mmm  to  re* 
ifyorthtlthe 
yblatBrbo  notiprowtfd. 

tfader  a  role  of  ooune  to  amend  hia  plea,  the  defendant  may  alter  it  so  aa  to  modify,  or 
Ttiy  «itifelj»  tfiocroiiiid  of  deftnoe  taken  by  the  original  plea. 
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trial  of  the  issue  in  fact  which  had  been  j<Mned  in  the  cause ;  mbw-to«j^ 
but  the  Judge  declined  trying  it.  No  rule  to  join  in  demur-  \2v^/ 
ret  vras  ever  entered.  Afterwards  the  defendant's  attorney  JftduMn 
entered  a  rule  of  course  to  amend  the  fieapuis  darrien  am'  p^^ 
tinuance;  and  on  the  30th  day  of  October,  1824,  served  a 
copy  of  the  amended  plea  on  the  plaintiff's  attorney.  This 
plefty  in  addition  to  the  vacatur  and  restitution  pleaded  in 
the  first,  averred  that  on  the  16th  September,  1824,  Freeman 
the  lessor,  had  caused  the  judgment  in  the  ejectment  to  be 
vacated,  set  aside  and  altogether  held  for  nothing.  On  the 
19th  November,  1824,  the  attorney  for  the  plaintiff  returned 
this  copy  to  the  defendant's  attorney,  objecting  that  it  was 
irregular,  and  that  the  plaintiff's  attorney  was  not  bound  to 
receive  It.  This  was  soon  afterwards  returned  to  the  ptaiB* 
tiflTs  attorney  by  mail.  The  defendant's  attorney  having 
entered  a  rule  to  reply  to  the  amended  plea,  gave  notice  of 
this  to  the  plaintiff's  attorney,  and  proceeded  to  judgment  of 
noMpros^  for  want  of  a  replication,  in  the  same  manner  as  in 
the  ordinary  course  of  a  cause,  upon  the  usual  plea.  He  then 
caused  the  defendant's  costs  to  be  regularly  demanded  of 
Freeman,  the  lessor,  on  the  14th  April,  1825,  delivering  him 
at  the  same  time  the  copy  of  a  ca.  sa.  for  the  costs,  with  a 
copy  of  the  taxed  bill,  and  shewing  him  the  original  ca.  »a. 
and  taxed  bill.     And  now 

P^De  Witt  ^J.  Houghton,  for  the  defendant,  moved  for 
an  attachment  against  the  lessor  of  the  plaintiff  for  nonpay- 
ment of  the  costs. 

JR.  Sedgwick  4*  ^-  Dixon,  contra,  moved  to  set  aside  the 
not  pros  for  irregularity,  insisting  that  a  plea  puis  darrein 
continuance  cannot  be  amended  of  course  in  any  respect ; 
and  that  at  any  rate,  it  cannot  be  amended  so  as  to  make  it 
an  entire  new  plea,  setting  forth  additional  matter,  which 
would,  in  itself,  constitute  a  defence.  They  cited  18  John. 
Rep.  810;  Bull.  N.  P.  309 ;  2  Dunl.  Pr.  6289 ;  1  Chit.  PI. 
638;  2  Tidd,  778;  Yelv.  181;  Freem.  252;  Gilb.  C.  P. 
105 ;  1  Str.  493 ;  1  Ld.  Kaym.  266 ;  and  Col.  Cas.  87. 

They  also  insisted  that  the  plea,  not  being  verified  by  aflH- 
davit,  was  a  nullity.     (Tidd,  777.) 
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nw-YORK,      Dewitt  4*  •'•  Houghton^  to  shew  ihat  the  plea  need  not  be 

BUj,  1825.    yerified  by  affidavit,  cited  Bancker  v.  Aih,  aud  Lawrence  r. 

Ex  parte      The  same^  (9  John.  Rep.  250,)  and  they  insisted  that  this 

®®""^-       plea,  as  well  as  any  other  in  the  ordinary  course  of  the  cause, 

might  be  followed  by  a  rule  of  course  to  reply. 

Cutna.  Both  these  motions  depend  upon  the  regularity 
of  the  plea,  and  the  proceedings  under  it.  The  amended 
plea  puis  darrein  continuance  was  not  void  for  want  of  being 
verified  by  affidavit.     (9  John.  Rep.  250.) 

The  4th  rule  of  April  term,  1796,  is  general,  that  the  rule 
to  plead  or  answer  shall,  in  all  caseSy  be  a  rule  of  20  days  af- 
ter notice  of  its  entry,  except  in  certain  specified  cases  not 
including  pleas  puis  darrein  continuance  ;  and  we  see  no  ob- 
jection in  polir.y  or  convenience,  against  its  being  extended 
to  these  pleas.  The  8th  rule  of  that  term  is  also  general , 
that  the  defendant  may  amend  a  special  plea  which  is  demur- 
red to ;  and  we  think  that,  in  spirit  as  well  as  terms,  it  em- 
braces a  ^{edipuis  darrein  continuance.  This  is  not  the  case 
of  adding  a  new  plea ;  but  a  mere  alteration  of  an  old  one* 
Under  a  rule  of  course  to  amend,  the  defendant  has  a  right 
to  alter  his  plea  in  substance,  so  as  to  modify,  or  vary  entire- 
ly the  original  ground  of  defence. 

The  plaintiff's  motion  must  be  denied,  and  the  defendants' 
granted ;  but  without  costs  or  either  side. 

Rule  accordingly. 


Ex  parte  Board. 

M.  Denton  recovered  against  A.  Stickney  9360,  in  the 
oomM  to^i^  Orange  Common  Pleas ;  and  the  judgment  was  docketed, 
deem  ttwa  e  April  23d,  1822,  and  on  the  1st  December,  1823,  assign- 

jadgmeiit  ere- 
wtor      under 

■fit  eeM.  43,  ch.  184,  b.  3.  may  pay  the  money  either  to  the  sheriff  or  the  creditor. 
The  dieriff  may  receive  corfeut  bank  biUa  even  agrainat  the  expre  ■  directions  of  the  ere . 

ditor. 

So  he  may  allow  an  aaiignee  to  redeem,  de  ben§  e»9$,  without  demanding  present  eridence 

of  the  aiiifnmeiit. 
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ed  to  D.  Denton,  H.  Seely  &  D.  Roe.    P.  Board  then  reco-  new-tork, 
vered  against  the  same  Stickney  9316,68  in  the  same  Court »    ^*^*  ^^^' 
and  the  judgment  was  docketed  September,   1823 ;  and  in     Ex  parte 
February  following  assigned  to  C.  Board.     J.  Steward  then        Board, 
recovered  against  Stickney  850,74  cents,  before  a  Justice  of 
Orange  county;  and  the  transcript  was  filed  in  the  clerk's 
office  of  Orange  the  17th  October,   1823;  and  on  the  15th 
January,  1824,  he  assigned  to  D.  Uoe. 

On  the  7th  January,  1824,  certain  lands  of  Stickney  were 
sold  by  the  sheriff  of  Orange,  on  3  writs  of  ^.  fa,  issued  on 
judgnnents  docketed  before  either  of  the  above,  and  bid  off 
by  D.  Roe  at  8350,  who  received  a  certificate  of  sale,  upon 
which  he  was  entitled  to  a  deed,  unless  the  lands  should  be 
redeemed,  on  the  7th  April,  1825.  At  11  o'clock  P.  M.  of 
this  day,  J.  B.  Booth  presented  himself  to  the  sheriff  to  re- 
deem in  behalf  of  C.  Board,  assignee  of  P.  Board*s  judgment ; 
and  produced  the  requisite  evidence  of  his  (C.  Board's)  right 
to  redeem,  and  tendered  the  requisite  amount  in  specie,  which 
the  sheriff  received.  D.  Roe  then  immediately  came  to  the 
sheriff  and  demanded  of  Mr.  Booth  an  account  of  the  sum  '^ 

due  upon  C.  Board's  Judgment.  Mr.  Booth  answered  8180, 
whereupon  Roe  handed  the  sheriff  8200,  stating  to  Mr.  Booth 
that  he  redeemed  upon  the  judgment  in  favor  of  M.  Denton, 
and  that  in  favor  of  Steward,  for  the  benefit  of  himself*  H. 
Seely  &  D.  Denton,  the  assignees. 
Mr.  Booth  insisted  that  the  sheriff  should  require  from  Roe 
the  exhibition  of  an  assignment  of  the  judgments  upon  which 
he  redeemed,  objected  to  his  receiving  banknotes,  and  insis- 
ted that  he  should  take  nothing  but  specie.  The  sheriff  re- 
fused to  comply  ;  but  informed  Mr.  Booth  that  if  he  wished 
to  redeem  over  against  Roe,  he  would  accept  current  money ; 
and  Roe  told  Booth  that  if  he  wished  to  redeem  further,  he 
would  immediately  give  him  the  amount  due  upon  his  (Roe's) 
judgments.  But  Booth  did  not  require  the  amount,  nor  ex- 
press, a  wish  to  redeem  further ;  and  declined  receiving  from 
the  sheriff  the  money  which  he  had  paid  with  the  money  paid 
by  Roe ;  and  C.  Board,  also,  afterwards,  declined  receiving 
this  money,  though  offered  to  him  by  the  sheriff.  On  these 
facts, 
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JTBW-TORK,      H.  O.  Wisner  moved  for  a  mandamus,  commandin);  ihb 
May,  1825.   sheriff  of  Orange  to  convey  to  C.  Board. 
Ex  parte         He  insisted,  1.  That  according  to  the  true  censtruction  of 
Board.      |he  statute,  the  money  should  have  been  paid  to  the  judg- 
ment creditor,  not  the  sheriff. 

2.  That  if  otherwise,  the  sheriff  was  the  mere  agent  of 
the  creditor,  and  had  no  right  to  receive  bank  bills  contrary 
to  the  instructions  of  his  principal. 
8.  The  evidence  of  the  assignment  was  wanting. 

O.  Boffmafii  contra. 

Curia.  It  is  clear  frofn  the  statute,  (nor  has  it  ^cr  been 
doubted  in  the  great  number  of  cases  which  baye  been  be- 
fore  us  involving  the  question,)  that  the  sheriff  may  receive 
the  money.  The  statute  leaves  it  optional  with  the  one  who 
tomes  to  redeem,  to  pay  the  money  to  either  the  sheriff  or 
tito  judgment  creditor. 

The  sheriff  is  not  ttierely  a  naked  agent,  sobj^t  1o  the  ab* 
^ute  control  of  the  creditor  an  to  his  conduct.  He  bad  a 
discretion,  as  he  would  have  on  a  isale  upon  execution,  though 
in  both  cases  he  is  quasi  agent ;  and  he  was  right  in  receiv- 
ing the  current  bank  bills  of  the  country  .(a) 

H«  was  also  right  in  trusting,  (though  this  was  also  in  faia 
discretion,)  as  to  the  fact,  that  the  one  who  came  to  redeem 
was  a  regular  assignee,  and  as  such,  entitled  to  redeem.  He 
tnay  receive  the  money,  de  bene  esse^  and  satisfy  himself  af- 
terwards of  the  truth.  It  now  appears  that  there  h  a  sub- 
tf sting  judgment  which  has  been  regularly  assigned.  This 
is  enough.     The  motion  must  be  denied. 

Motion 

■    (•)  Tid.  it  Donald  V,  iV^Ofom  (fi  Cowen'a  Rap.  199.) 
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KEW-TORX« 
Maj,  16S5. 


Springittd 

SvBi!i«>9TBD  against  Jatnv,  impleaded  with  Jatn«.  _  ▼• 

This  cause  was  tried  at  the  Orange  circuit  in  the  summer  !^  ^2!! 
of  1823»  and  a  verdict  given  for  the  plaintiff.  The  defend-  imoMdlnpio 
aot  made  a  case  for  the  purpose  of  moving  for  a  new  trial,  **^^5^^-  **" 
which  was  noticed  for  argument  at  this  term,  by  the  attorney  granted, 
for  the  plaintiff.  In  the  last  autumn,  the  plaintiff  died  intes-  p£f^  ^ 
tate»  and  no  administration  of  his  estate  having  yet  been  utermadUto 

grafted,  andjodcmant. 

thoark      th« 

H.  O.  Wisner,  for  the  defendant,  moved  for  a  rule  that  i^^"  j^^^^  ^ 
all  further  proceedings  oq  the  part  of  the  plaintiff  be  stayed  etm  fom 
till  an  administrator  should  bo  appointed.  in  mch 

the  cause  pre* 

T.  /.  Oakley,  contra,  said  that  this  would  be  of  no  use  to  uif  th^  plala- 
the  defendant,  nor  did  the  death  of  the  plaintiff  vary  the  situ-  ^  ^^  a^ 
ation  of  the  parties.  Should  judgment  be  for  the  plaintiff,  it  worka  no 
would  relate  to,  and  be  entered  up  as  of  the  term  next  after  «***"?•  ™  **• 

"  coane. 

the  verdict  was  rendered.     In  the  eye  of  the  law,  the  plain-     If  jadfmfnt 
tiff's  death  worked  no  change  whatever  in  the  cause.    Every  him°i^relaSe 
thing,  even  the  attorney  remained  the  same  ;  and  all  should  to  the  teni 
be  treated  as  if  Springsted  was  still  alive,  until  the  question  '^^^    ' 
as  to  the  new  trial  should  be  granted ; 

And  of  this  opinion  was  the  Court ;  and  they  denied  the 
motion. 

Motion  denied. 
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KSW-YORKf 
Maj,  1835, 


Shook 

-,  T;         Shook  against  Fultor  and  othbbs,  executors  of  FHnmi^ 

Fuitoii* 

WlMvttliede-  AsBUMPSTr.  The  defendants  pleaded  a  judgment  recoT* 
two  dkln^  ^^^  ^^^  outstanding  in  favour  of  Dubois  and  others,  for 
plMi^  neiUier  $274,24,  Without  concluding,  et  hoc  paratus  est  verificare 
iiMlf,  R  do*  p^  recordum ;  and  then  proceeded  thus :  «'  And  for  further 
ftnoe,  thoagh  pj^^  j^^  ^jjig  behalf,  by  leave  of  the  Court  first  had  and  ob- 

DoUi  togotner  •    ,  " 

would  bs;  tamed,  accordmg  to  the  term  of  the  statute  in  such  case 
^io^]M*8e^  made  and  provided,  the  said  defendants  further  say,**  (going 
pinteij,  and  on  and  pleading  a  debt  to,  and  retainer  therefor,  by  Fulton, 
CTthe  ^^  on®  of  ^^^  executors  to  #122;  and  then  proceeded  thus:) 
are  fband  for  «« and  the  said  defendants,  executors  as  aforesaid,  further 
judraiont  say  they  have  duly  and  fully  administered  all  and  singular 
Siw  f*  SH  ^®  goods  and  chattels  which  were  of  the  said  Philips,  de- 
oann  is  with  ceased,  at  the  time  of  his  death,  which  ever  came  to  their 
^lorocoS*  ^^^^^  ^o  be  administered,  except  goods  and  chattels  to  the 
and  the  court  value  of  8332,  &c.  which  were  not  sufficient  to  satisfy  the 
a»  two'^^eM  several  debts  aforesaid  due,  and  owing  on  the  said  judgment, 
■nbrtantiallj  and  also  due  to  the  said  Fulton,  &c.  and  this,  they,  the  said 
^form,  t'wo;  defendants,  are  ready  to  verify,  &c."  praying  judgment, 
aad  to  ayail  The  plaintiff  put  in  two  distinct,  full  replications,  viz. 
deftot,  the  1*  -^Vu^  ^^^^  record,  as  to  the  judgment ;  and  2.  Assets  be- 
Pj^^^^  yond  what  were  admitted,  sufficient  to  satisfy  the  plaintiff's 
'  claim. 

A  motion  was  made  at  the  last  term  to  bring  on  the  trial 
by  record  upon  the  first  replication  ;  but  some  difficulty  be- 
ing started  as  to  the  effect  of  the  defendants'  pleading,  the 
court  refused  to  give  judgment  until  the  issue  of  fact  should 
be  disposed  of;  and  they  directed  that  the  matter  should  be 
then  moved  again. 

It  was  now  admitted,  by  both  parties  that  the  debt  due  to 
the  plaintiff  was  8145,01,  and  that  the  assets  in  the  defend- 
ant's hands  were  no  more  than  8163,  over  and  above  what 
would  pay  the  debt  due  to  Fulton,  the  executor,  the  sum 
which  he  claimed  by  his  plea  to  retain. 
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O.  A.  Shufeldt,   {P.  Ruggles,  same  side,)  insisted  that,  mBW-YomK, 
upon  the  form  of  the  pleadings,  the  plaintiff  was  entitled  to    ^*^*  ^^^^ 
judgment.  ^'sk^ 


J.  W.  Wheeler  9JiA  E,  Williams,  conir^L. 

Curia.  No  doubt,  taking  the  judgment  and  the  retainer 
to  be  pleaded  separately,  they  would  be  bad.  Neither  would 
be  a  full  answer  to  the  plaintiff's  declaration.  The  plain- 
tiff has  treated  them  as  distinct  by  putting  in  two  sepa- 
rate and  distinct  replications ;  but  this  does  not  make  them 
80.  The  verdict  of  the  jury,  on  the  state  of  facts  before 
us,  would  be,  that  the  testator  promised  as  averred  in  the 
declaration;  but  that  the  defendant,  Fulton's  plea  of  re- 
tainer is  true.  Then  comes  the  record  verifying  the  plea  of 
a  judgment  recovered,  so  that  all  the  issues  are  in  favor  of 
the  defendants.  On  the  whole  record,  the  cause  is  with 
them.  In  form,  the  pleas  are  separate  ;  but  we  cannot  avoid 
seeing  that,  in  substance,  they  are  one.  We  will  not  suffer 
the  plaintiff  to  entrap  the  defendants  by  taking  issue  in  this 
way,  going  down  to  trial,  and  then  coming  in,  on  the  ground 
of  this  form,  to  work  a  substantial  injury  to  the  defendants. 
If  he  considered  the  pleas  bad  in  form,  he  should  have  de- 
murred, when  the  defendants  might  have  amended.  Upon 
this  state  of  the  case,  we  should  give  judgment  for  the  defen- 
dants. But  as  the  plaintiff  may  have  mistaken  his  course, 
he  may  withdraw  his  replications,  and  enter  judgment  for 
assets  in  fiUuro,  on  paying  all  the  costs  accrued  subsequent 
to  the  filing  of  the  replications,  and  the  costs  of  this  motion. 
If  he  do  not  elect  to  do  this  within  30  days,  the  defendants 
may  then  take  judgment. 

Rule  accordingly. 


Fkihoa. 
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IHW-YORK, 
BUy*  18S5. 


Pell  and  Wife  against  Grigg. 

If  the  dee-      Ths  oc  etiam  in  the  alias  capias  ad  respondendum,  on 
luniaM  rf  w^  which  the  defendant  was  arrested,  was  thus :  "  for  speaking, 


diffiumt  ottering  and  publishing  certain  slanderous,  scandalous,  and 
•fimmheape-  actionable  words  against  the  said  Joseph  and  Sarah,  to  their 
oalbMl  inay  damage,  &c."  The  defendant  having  been  holden  to  bail 
cMMTcfw,      below  upon  a  Judge's  order,  put  in  bail  above.     The  declar- 

oi^md^^  'th  *^^"  ^'^^  ^^^  maliciously  suing  out  an  attachment  under  the 
absconding  debtor  act,  against  Mrs.  Pell,  upon  false  repre- 
sentations, and  affidavits  wrongfully  procured  ;  and  upon  the 
false  affidavit  of  the  defendant,  &c. 

H.  A.  Fay,  moved  that  an  exoneretur  be  entered  on  the 
original  bail  piece,  for  the  variance  between  the  ac  etiam 
and  the  declaration  ;  and  cited  Tidd's  Pr.  242,  2  H.  Bl.  278, 
2  B.  &  P.  358. 

H.  A.  Western,  contra,  believed  that  the  bail  were  dis- 
charged by  the  variance  ;  but  insisted  that  the  motion  was 
unnecessary,  and  should,  therefore,  be  denied.  The  vari- 
ance exonerated  the  bail  by  its  own  operation ;  and  would 
be  a  defence  in  an  action  on  the  recognizance.  At  any  rate, 
costs  should  not  be  allowed  against  the  plaintiff. 

Fay,  In  reply,  said  the  bail  were  entitled  to  a  discharge  of 
record.  Without  this  formality,  they  would  be  liable  to  a 
suit.  The  delay  to  apply  for  this  would,  by  and  by,  be  in- 
sisted on  as  a  waiver  of  the  objection. 

The  Court,  without  assigning  their  reasons,  granted  the 
motion  with  costs. 

Rule  accordingly. 
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NBW-TOMty 
May,  18S5. 


Jacksqn,  ex  dem.  Howell  and  others,  against  John  and      Jactooa 

Mary  Delancey.  DeUaoy. 

Ejectment  for  a  lot  of  ground  in  the  Bowery,  city  of  ©fa  grantor  of 
New  York,  tried  before  Edwards,  C.  Judge,  at  the  New  landwithwar. 

ranty«  n«  naT* 

York  Circuit,  July  1st,  1823.  ingdied  iiuol. 

John  Deitz,  being  seized  in  fee  of  the  premises  in  ques-  ^^yj*^"^!^ 
tion,  died,  leaving  the  lessors  of  the  plaintiff,  his  heirs  at  law.  nen  in  rap. 
During  his  life  time,  Deitz  executed  and  delivered  to  Abra-  g^'Jf^^^; 
ham  Buice,  his  son-in-law,  a  deed  of  the  premises  in  question,  tee,  on  being 
which,  so  far  as  his  material  here,  was  thus:  "To  all  to  him,andwiS 
whom  these  presents  shall  come,  or  may  concern.  Know  out  her  relea*. 
ye,  that  I,  John  Deitz,  of,  &c.  in  consideration  of  the  perform-  ©.t  in  her  hosl 
ances  hereinafter  mentioned,  have  given,  granted,  alienated,  band's  perM- 
enfeoffed  and  confirmed;  and,  by  these  presents,  do  give,  The  grantor 
grant,  alien,  enfeoff  and  confirm  unto  my  son-in-law,  Abra-  ^j**?*^^,!©^ 
ham  Buice,  all  my  estate,  real  and  personal ;  and  the  rcver-  potent witneaa 
sion,  &c.  to  have,  &c.  to  the  said  Buice,  his  heirs,  &c.  |he"«aateo'i 
Provided  always,  and  upon  this  special  trust  and  confi-  title 
dence,  nevertheless,  and  upon  this  express  condition,  that  consMenoimi 
he,  the  said  Abraham  Buice,  his  heirs,  executors,  adminis- ".  <*»^ti*l  *« 

1         .  I    II  I  J  •  1        /r  i_     give  effect toa 

trators  and  assigns,  shall  and  do  permit  and  suner  me  to  be  conveyance  of 
and  remain  in  possession,  and  to  use  and  enioy  all  and  everv  l«nd»t"*bar. 

r  '  J   J  •    gain  and  aale. 

my  said  estate,  both  real  and  personal,  during  my  natural  a  conveyance 
life,  without  paying  or  yielding  any  thing  therefore,  or  in  ^^^JJ^j^^ 
respect  thereof,  and  not  otherwise;  and  further,  that  from  ationofthefb. 
and  after  my  decease,  the  said  Abraham  Buice,  his  heirs,  &c.  ^^  <|?ceruS 
shall  well  and  truly  pay  unto  Frederick  Howell  £100,  and  condiiiona, 
also  deliver  unto  the  said  Frederick  Howell  two  feather  beds,  ih^beSpiw 
and  all  my  wearing  apparel ;  and  further,  that  during  my  money,  is  not 
natural  life,  the  said  Abraham  Buice,  his  heirs,  &c.  shall  and  gain  and  sain.' 
will  find  and  provide  me  with  good  meat  and  drink,  washing  ^  ^^^^^ 
and  lodging  ;  and  the  said  Abraham  Buice  is  to  occupy  and.  freehold  to 
be  in  possession  of  my  house,  situate  at  the  corner  of  Eagle  Jp^'^^-f"^ 
street,  for  which  he  is  to  allow  me  £60  a  year  during  my  otherwiM,    it 

■eems,  of  a 
corenant  to  stand  seized. 

When  a  deed  states  a  consideration,  and  does  not  say,  for  other  considerations,  none  other 
than  the  one  expressed  can  be  shewn. 

A  deed  cannot  operate  as  a  covenant  to  stand  seized,  unless  th^  conAderation  of  blood  or 
marriage  be  expressed  on  its  face.  * 
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imekaon 

V. 

Delanoj. 


YORXy  natural  life ;  and  further,  I  am  to  assist  the  said  Abraham 
Maj,  1825.  Buice,  in  repairing  the  buildings ;  and  further,  I  do  hereby 
promise  that  I  will  pay  and  discharge  all  debts  and  incum- 
brances on  my  said  estate,  except  £345,  which  is  to  be  paid 
out  of  my  estate,  for  which  I  am  to  allow  the  said  Abraham 
Buice  interest  after  my  debts  are  paid ;  and  that  from  and 
after  my  decease,  he,  the  said  Abraham  Buice,  his  heirs,  &c. 
shall  or  lawfully  may  have,  hold  and  enjoy  the  premises 
hereby  given  and  granted,  and  every  part,  &c.  and  dispose 
thereof,  and  convert  the  same  to  his  and  their  own  proper 
use  and  behoof,  &c." 

Abraham  Buice  and  his  wife,  by  deed  of  indenture,  dated 
July  11th,  1803,  conveyed  the  premises  in  question  to  Peter 
Crawbuck,  with  covenants  of  seisin  and  quiet  enjoyment* 
a  covenant  against  incumbrances,  and  for  further  assurance, 
Crawbuck  conveyed  to  one  of  the  defendants. 

In  the  course  of  the  trial,  Margaret  Buice,  the  widow  of 
Abraham  Buice,  who  had  died  since  the  execution  of  the 
deed  to  Crawbuck,  was  offered  as  a  witness  by  the  defend- 
ant, but  objected  to  on  the  ground  of  interest.  The  defend- 
ant thereupon,  executed  to  her  a  general  release,  and  especi- 
ally a  release  of  all  claims  by  reason  of  her  being  a  grantor 
in  the  deed  from  her  husband.  The  objection  was  persisted 
in,  on  the  ground  that  her  interest  consisted  in  a  claim  to  a 
residuary  share  in  her  husband's  personal  estate.  The  de- 
fendant then  proved  that  her  husband  died  insolvent,  and  she 
was  sworn. 

Peter  Crawbuck  was  also  oflered  as  a  witness  on  the  part 
of  the  defendant.  He  was  objected  to,  as  being  the  imme- 
diate grantor  of  Mary  Delancey,  one  of  the  defendants  ;  but 
it  did  not  appear  that  the  deed,  by  which  he  conveyed,  con- 
tained any  covenants,  and  he  was  sworn. 

The  defendant  examined  Margaret  Buice,  Peter  Craw- 
buck, and  other  witnesses,  to  shew  that  Buice  had  fulfilled 
the  conditions  in  the  deed  from  Deitz ;  that  Buice  intermar- 
ried with  the  grantor's  daughter,  and  that  the  conveyance 
was  judicious,  under  the  circumstances  of  the  case,  &c. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case,  with  leave  to  turn  it  into  a  special  verdict. 
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On  the  argument  at  the  bar, 

A.  Bun-  and  L.  Mitchell,  for  the  pla'mlifT,  argued  five  dif- 
ferent points  which  they  made  upon  the  case,  among  which 
were  these  two : 

1.  That  the  evidence  of  Mrs.  Buice  and  Crawbuck  should 
have  been  rejected. 

2.  That  the  deed  from  Deitz  to  Buice  was  void,  both  as  a 

common   law  conveyance,  and  under  the  statute  of  uses ; 

because,  first,  there  is  no  consideration,  either  of  blood  or 

money  ;  secondly,  because  it  pretends  to  convey  an  estate 

of  freehold  to  commence  in   future  ;    thirdlv,  because  the 

subject  of  the  conveyance  was  not  sufficiently  located  or 

described. 

To  shew  that  the  deed  from  Deitz  could  not  be  valid  as 

a  covenant  to  stand  seised,  there  being  no  consideration  of 
blood  expressed,  or  existing  in  fact,  they  cited  Jackson  v. 
Florence,  (16  John.  Rep.  47,)  and  the  cases  there  cited  ;  Jack- 
son v.  CadwelU  (1  Cowen's  Rep.  G22  ;)  Vin.  Abr.  Uses,  (Z.  a) 
pi.  8  ;  Cruise's  Dig.  Deed,  ch.  12,  s.  20 ;  Jackson  v.  Sehring, 
(IG  John.  Rep.  51.5;   Wallis  v.  Wallis,  (4  Mass.  Rep.  135.) 

That  no  other  consideration  could  be  shown  than  what  is 
expressed,  3iri/^/ey  V.  Hauer,  (7  John.  Rep.  341  ;)  Schermer- 
horn  V.  Vanderheyden,  1  John.  Rep.  139 ;  Howes  v.  Barker, 
(  aid.  506.) 

That  an  estate  of  freehold  cannot  be  conveyed  to  com- 
mence infuturo,  Barwick^s  Case,  (5  Rep.  95,  3  res.)  Roe  v. 
Tranmer,  (2  Wils.  75  ;)  Pray  v.  Pierce,  (7  Mass,  Rep.  384.) 

That  the  deed  cannot  take  effect  as  a  bargain  and  sale,  for 
want  of  a  pecuniary  consideration,  Jackson  v.  Sebring,  (16 
John.  Rep.  515;)  Jackson  v.  Alexander,  (3  John.  Rep.  488  ;) 
Jackson  v.  Saunders,  (1  Cowen's  Rep.  622 ;)  there  being 
no  livery  of  seisin.  (Shep.  Touch.  209,  220.    Litt.  -s.  59.) 

As  to  the  effect  of  the  condition  in  the  deed,  they  cited 
Butler  V.  Lady  Bray,  (Dy.  189,  190;)  Shep.  Touch.  219, 
220. 

if.  Bogardus,  and  /.  O.  Hoffman^  contra,  insisted  that  tho 
testimony  of  Mrs.  Buice  and  Crawbuck  was  admissabl^; 
Vol.  IV.  55 
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NSW- YORK,  (\V  Donald  V.  NeilsoTij  2  Cowen's  Rep.  139,)  and  that  the 
May,  i8io.  j^g^j  j„  question  was  valid  and  efleciual  under  the  circum- 
stances and  facts  in  the  case  ;  and  a  bar  to  the  lessors  of  the 
plaintiff,  who  claim  as  heirs  at  law  of  the  grantor.  They  in- 
sisted that  this  was  a  conditional  estate  in  fee,  vesting  pre- 
sently, and  defeasible  by  condition  subsequent,  (2  Bl.  Com. 
164.  Co.  Litt.  201.)  They  never  had  contended  that  this 
was  a  covenant  to  stand  seised  ;  because  it  wanted  the  con- 
sideration of  blood  upon  the  face  of  the  deed  ;  but  it  was  a 
bargain  and  sale,  supported  by  a  pecuniary  consideration. 
It  is  not  necessary  for  the  deed  to  say  that  money  is  paid. 
That  it  is  to  be  paid  is  enough.  (Dy.  336.  b.  337.  a.)  Sup- 
pose the  grant  to  be  of  a  freehold  lo  commence  in  futuro  ; 
the  conveyance  is  good  under  the  statute  of  uses,  and  this 
has  been  so  held,  ever  since  the  decision  in  Jackson  v.  Duns- 
bagh^  (I  John.  Cas.  91.)  At  page  96,  this  very  case  is  put 
by  LewiSf  Ch.  J.  who  delivered  the  opinion  of  the  Court. 
He  says,  **  here  is  a  conveyance  to  the  bargainee,  to  take 
effect  at  the  decease  of  the  bargainor,  which  creates  a  resul- 
ting use  to  the  latter,  during  life,  with  a  vested  use  in  re- 
mainder to  the  bargainee  in  fee,  both  uses  being  served  in 
succession  out  of  the  seisin  of  the  bargainor.  An  authority 
to  this  effect  will  be  found  in  Saunders  on  Uses  and  TVusts, 
133,  where  it  is  said,  that  if  a  man  bargains  and  sells  his 
lands  after  seven  years,  the  grant  is  good,  and  until  it  takes 
place  the  use  results."    (Bac.  on  Uses,  63.) 

The  description  is  sufficiently  certain.  On  the  whole,  it 
refers  to  the  lotas  being  in  the  possession  of  Buice. 

Curia;  per  Savage,  Ch.  J.  In  my  opinion,  the  Judge 
properly  admitted  the  testimony  of  Mrs.  Buice.  Her  inter- 
est, if  any  was  extremely  remote  and  contingent.  Craw- 
buck  was  properly  admitted,  if  his  conveyance  was  merely  a 
quit  claim  ;  though  otherwise,  if  he  had  warranted  the  title. 
How  the  fact  was,  the  case  does  not  inform  us  ;  and  it  lay 
with  the  plaintiff  to  shew  the  warranty,  if  it  existed. 

But  the  important  question  is  upon  the  validity  of  the 
defed  from  Deitz  to  Buice.  It  cannot  operate  as  a  bargain 
and  sale  for  want  of  pecuniary  consideration,  (1  Cowen's 
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Rep.  622t)  and  if  it  cannot  offerate  as  a  covenant  to  stand  new-york, 
seised,  it  is  void,  because  it  purports  to  convey  a  fieehold  in  *^* 
futuro.  (7  Mass.  Rep.  384.)  It  certainly  cannot  operate  Jaokaon 
as  a  covenant  to  stand  seized,  for  want  of  the  considerations 
of  blood  or  marriage.  It  is  settled,  that  where  there  is  a 
consideration  stated  in  a  deed,  and  it  is  not  said,  for  other 
considerations,  you  cannot  enter  into  proof  of  any  other ; 
for  that  would  be  contrary  to  the  deed.  (7  John.  Rep.  342.) 
The  consideration  stated  in  this  deed  is  as  follows:  ''in 
consideration  of  the  performances  hereinafter  mentioned." 
Those  performances  were  expressed  by  way  of  condition  to 
this  effect :  1.  That  the  grantor  should  occupy  and  enjoy 
for  life.  2.  That  after  his  death,  Buice  should  pay  Frederick 
Howell,  £100,  &c.  3.  That  Buice  should  find  and  provide 
for  the  grantor,  meat,  drink,  &c.  4.  That  Buice  should  oc- 
cupy one  house,  and  pay  £60.  In  consideration  of  perform- 
ing these  things,  after  the  death  of  the  grantor,  Buice  was 
to  have  an  estate  of  inheritance. 

The  case  then  comes  within  the  principle  of  Jackson  v. 
Fhrence^  (16  John.  Rep.  47,)  unless  the  stipulation,  or  rather 
condition,  that  £100  be  paid  to  Howell,  distinguishes  it.  In 
that  case,  the  lessor  was  a  blind  and  infirm  old  man,  and  the 
consideration  was  his  support  for  life.  Here  Deitz  was  an 
old  man,  extremely  intemperate,  and  the  only  pecuniary 
consideration  is  a  condition  to  be  performed  aAer  the  grant- 
or's death,  until  which  event  the  estate  is  not  to  vest 
There  was  no  covenant  whatever,  on  the  part  of  Buice,  to 
perform  the  conditions  ;  and  his  going  into  possession  of  one 
house  and  lot  cannot  raise  an  implied  agreement  to  perform 
them.  He  was  to  pay  rent  for  the  use  of  the  house.  It 
was,  then,  perfectly  optional  with  him  to  perform  the  condi- 
tions or  not. 

It  was  contended  on  the  argument,  that  the  conveyance 
was  of  a  present  estate  absolutely,  to  be  defeated  by  the  non- 
performance of  conditions  subsequent.  It  is  certain,  how- 
ever, that  no  estate  passed  till  the  death  of  the  grantor.  The 
support  of  the  grantor  must  have  been  his  inducement  for 
making  the  deed.  The  grantee  was  under  no  obligation  to 
afford  such  support,  nor  was  he  obligated  to  make  the  pay- 
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WEW-YORK.  ment.     The  deed,  then,  when  executed,  was  inoperative  and 

May,  1825.     ^oid. 

Farley  The  premises  in  question  are  not  designated  by  the  deed, 

^1  A  except  under  the  general  description  of  all  my  estate.  Such 
a  description  has  been  adjudged  insufficient  in  a  sherilF's 
deed  ;  but  the  same  considerations  do  not  apply  as  between 
individuals.  On  the  whole,  however,  I  am  of  opinion,  that, 
all  other  objections  aside,  the  deed  in  question  is  inoperative 
as  a  bargain  and  sale,  for  two  reasons  :  1.  Because  there 
is  no  pecuniary  consideration ;  and  2,  because  it  purports 
to  convey  an  estate  in  fee  simple  ;  to  commence  in  fuXuro^ 
without  any  other  less  estate  to  support  it. 

Judgment  for  the  plaintiff. 


Farley  against  Cleveland. 

Whero  a  On  error  from  the  Washington  C.  P.  Farley  sued  Cleve- 
the'debt  of*a  ^^^^  ^^  ^^^  Court  bcIow,  declaring  specially,  that  one  Moon 
third  person,  on  the  22d  November,  1815,  gave  the  plaintiff  a  promissory 
tome  new  con.  note  for  8100,  with  interest,  payable  the  1st  June  thereafter ; 
•ideraiion    of  ^(^^1  on  the  1st  Januarv,  1817,  Cleveland,  in  consideration  of 

benefit  to  the  •  »  » 

promiMor,  or  15  tons  of  hay  (value  8250)  sold  and  delivered  by  Moon  to 
hirm  to  the  j^j^^  ^^  ^^^  instance,  promised  to  pay  the  note  of  Moon  to 
movingr  to  the  r  aney. 

ihe™£Voiii  the  ^n  his  trial,  the  plaintiff  offered  to  prove  the  note  ;  and  that 
promiBseo  or  jn  the  spring  of  1817,  Moon  absconded,  just  before  which 
debtor,**"8uch  the  defendant  promised  to  pay  Moon's  note  to  the  plaintiff, 
promwe  is  not  jjj  consideration  of  15  tons  of  hay,  worth  810  per  ton,  to  be 
euiuto  of  delivered  by  Moon  to  him ;  that  the  hay  was  thereupon  de- 
frauds, (1  R.  livcred  to  the  defendant,  and  in  consideration  thereof,  he 
thousrh  tho  promised  the  plaintiff,  by  parol,  to  pay  the  note ;  that  the 
.tf  ""iuw."!  next  day  Moon  absconded. 

and  remain  The  C.  P.  nonsuited  the  plaintiff,  on  the  grouad,  that  the 
fjctod  V  "^»«  promise  being  to  pay  the  debt  of  another,  and  not  in  writing, 


niw       agree - 


mont. 

Thus  where  M.  owed  F.  and  C.  in  conpideration  that  M.  delivered  tc  him  hay  to  the  value 
of  Uie  debt,  promised  by  parol  to  pay  F.  held,  that  this  was  not  within  the  statute. 

The  Enf^lish  and  American  cases  establishing,  illustrating  and  explaining  this  rale,  colla- 
ted and  examine;!,  per  Savaoi,  Ch.  J. 
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wat  void  within  the  statute  of  frauds ;  and  that  was  the  only  Nsw-Tomt. 
question  made  on  the  argument  here.  ^*3^'  ^®*^' 


D.  Russelj  for  the  plaintiff  in  error,  said  the  delivery  of 
the  property  constituted  a  new  and  distinct  consideration, 
and  thus  took  tlie  case  out  of  the  statute ;  and  he  relied  on 
Schermerhorn  v.  Vanderheyden^  (1  John.  Rep.  139,  and  the 
cases  there  cited,)  that  a  promise  to  one  for  the  benefit  of 
another,  will  maintain  a  suit  in  the  name  of  the  one  for  whose 
benefit  it  is  made.  He  said  in  Leonard  v.  Vred^nburgh^  (8 
John.  29)  the  cases  were  considered  and  classified  by  Kcnty 
Ch.  J.  and  his  third  class  of  cases,  which  he  says  is  not  with- 
in the  statute,  embraces  the  present  one.  It  is, "  when  a  pro- 
mise to  pay  the  debt  of  another,  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  moving"  between  the 
newly  contracting  parties."  (id.  39.)  The  arrangement  oper- 
ated as  an  extinguishment  of  Moon*s  debt ;  and  the  note  was 
retained  merely  as  evidence  of  the  consideration  of  the  de- 
fendant's promise ;  and  to  show  the  extent  of  the  plaintiff's 
claim.  He  also  cited  Skelton  v.  Brewster,  (id.  376,)  Myers 
^  Bellinger  v.  Morse,  (15  John.  425,)  Chaplin  v.  Rogers,  (1 
East,  192)  Hinde  v.  Whitehouse,  (7  id.  558,)  Elmore  v.SlonCf 
(1  Taunt.  457,)  Rob.  on  frauds,  232,  and  Stadt  v.  Lill^  (9 
East,  348.) 

/.  Willard,  contra,  said  the  rule  is,  that  wherever  the  lia- 
bility of  the  original  debtor  is  not  destroyed  by  the  promise 
of  the  third  person,  the  promise  is  collateral  and  within  the 
statute  ;  (Sirnpso?i  v.  Patten,  4  John.  Rep.  422 ;  Jackson  v. 
Rayner,  12  id.  291  ;  Leonard  v.  Vredenhurgh,  8  id.  29  ;  Fish 
V.  Hutchinson,  2  Wils.  94  ;)  and  he  also  cited  1  H.  Bl,  120  ; 
2  Ld.  Raym.  1085 ;  2  T.  R.  80. 

He  said  Farley's  remedy  against  Moon  continues  unim- 
paired. In  all  the  cases  cited  on  the  other  side,  the  liability 
of  the  original  debtor  was  discharged ;  and  that  discharge 
constituted  the  whole  or  a  part  of  the  consideration  of  the 
promise.  In  such  case  the  promise  is  original.  There  is 
nothing  left  to  which  it  can  be  collateral.  (3  Burr.  1886. 7 
John.  Rep.  463.     8  id.  376.) 


Farley 

V. 

Cletvlaad.' 
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nw-TORK,      There  is,  if  the  promise  be  in  truth  an  original  one,  a  vari- 
llmy,  1825.   ^j^jg  f,^Q^  ^  declaration,  which  sets  it  forth  as  collateral. 


^^^  RuMsellf  in  reply,  said  there  was  no  substantial  variance  ; 

^^^^^^^^w*^    butif  otherwise,  the  objection  could  not  be  listened  to  here, 
iiecause  omitted  in  the  Court  below. 

CuriOj  per  Savaob,  Ch.  J.  That  part  of  the  statute  which 
relates  to  this  case,  is  as  follows :  '*  No  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriages  of  another 
person,  unless  the  agreement  upon  which  such  actions  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,''  &c.  Our  statute  is  a  transcript  of  the  29  Ch.  2. 
The  English  decisions,  therefore,  upon  that  statute,  are  enti- 
tled to  consideration.  We  have  been  referred  to  several, 
before  noticing  which,  the  three  classes  of  cases  mentioned 
by  Kent,  Ch.  J.  in  Leonard  v.  Vredenburgh,  (8  John.  Rep.  39,) 
should  be  attended  to.  These  are  1.  Where  the  promise  of 
the  defendant  is  collateral  to  the  principal  promise,  but  made 
at  the  same  time ;  2.  Where  the  collateral  promise  was  sub- 
sequent to  the  original  indebtedness,  and  was  made  upon  no 
other  consideration  but  the  liability  of  the  original  debtor ; 
8.  Where  the  promise  arises  out  of  some  new  consideration  of 
benefit  or  harm,  moving  between  the  newly  contracting  par- 
ties, or,  as  expressed  by  Mr.  Roberts,  (Rob.  on  frauds,  232,) 
**  If  it  spring  out  of  any  new  transaction,  or  move  to  the  par- 
ty promising  upon  some  fresh  and  substantive  ground  of  a 
personal  concern  to  himself."  The  first  class  needs  no  other 
consideration  than  the  original  debt  to  which  it  is  collateral ; 
the  second  does ;  and  the  third  is  not  within  the  statute  at  all. 
In  the  two  first  cases  the  consideration  must  be  in  writing, 
as  well  as  the  promise ;  in  the  third,  all  may  rest  in  parol,  as 
in  ordinary  cases. 

Buckmyr  v.  Damall,  (2  Ld.  Raym.  1085)  belongs  to  the 
first  class.  The  defendant  had  promised  the  plaintiff  to  re- 
turn his  horse,  if  he  would  let  him  to  one  English,  to  ride  to 
Reading.  This  was  held  to  be  collateral,  because  English 
was  liable  on  the  original  bailment ;  and  hence  it  must  be 
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in  writing.     So  also  in  Jones  v.  Cooper,  (Cowp.  227,)  the  hbw-yobk, 
promise  was  to  pay  the  plaintiff,  if  the  debtor  did  not,  which    ^^^^^^^ 
was  clearly  within  the  statute.     In  Matson  v.  Wharam^  (2       Farley 
T.  R.  80.)  the  defendant  applied  to  the  plaintiff  to  sell  goods    ciefiuad. 
to  one  Coulthard,  and  said,  "  I  will  see  you  paid.^    This 
was  held  to  be  void,  being  merely  by  parol.     In  Andersonv. 
Hayman^  (1  H.  Bl.  120.)  the  defendant  said,  **  use  my  son 
well,  charge  him  as  low  as  possible,  and  I  will  be  bound  for 
the  payment  of  the  money,  as  far  as  £600,  or  AlfiOO.^ 
The  goods  were  charged  to  the  son.    The  promise  was  held 
to  be  collateral  and  void,  being  by  parol. 

In  this  court,  the  case  of  Leonard  v.  Vredenhurgh^  as  de- 
cided, belongs  to  the  third  class.  The  defendant  promised 
in  writing  to  guaranty  a  note  of  one  M.  Johnson,  for  $500, 
on  which  the  guaranty  was  written. 

The  case  of  Fish  v.  Hutchinson^  (2  Wils.  94.)  belongs  to 
the  second  class.  The  plaintiff  had  sued  one  Vickars,  and 
the  defendant  in  consideration  that  the  plaintiff  would  stay 
his  action,  promised  to  pay  him  the  money  owing  to  him  by 
Vickars.  The  court  decided  this  promise  to  be  within  the 
statute,  as  the  original  debt  was  still  subsisting.  So  also  in 
the  case  of  Jackson  v.  Rayner,  in  this  court,  (12  John.  201,) 
the  defendant  in  the  court  below,  promised  the  plaintiff  be- 
low, (who  had  sued  the  defendant's  son,)  that  he,  the  defend- 
ant, would  pay  the  debt,  as  he  had  taken  his  son's  property, 
and  meant  to  pay  his  honest  debts.  The  court  decided, 
that  a  promise  in  writing  was  necessary ;  and  emphasize  the 
fact,  that  the  original  debt  of  the  son  was  still  subsisting. 
This  case  was  decided  on  the  authority  of  Simpson  v.  Paiten^ 
(4  John.  Rep.  222,)  which  will  be  hereafter  noticed. 

The  third  class,  mentioned  by  Kent^  Ch.  J.  as  not  within 
the  statute,  has  been  illustrated  by  the  following  cases: 
In  Read  v.  Nash,  (1  Wils.  305.)  one  Tuack,  the  plaintiff's 
testator,  had  sued  one  Johnson  for  an  assault  and  battery, 
and  the  cause  being  at  issue,  the  defendant  promised,  that, 
if  Tuack  would  withbraw  the  record,  he  would  pay  him  £60 
and  the  costs.  This  was  held  an  original  promise,  and  that 
here  was  no  debt,  default  or  miscarriage.  In  WUKanu  v. 
Lqi^er,  (3  Burr.  1886,)  the  plaintiff  was  proceeding  to  distrain 
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•YORK,  the  goods  of  one  Taylor,  his  tenant,  for  3  quarter's  rent,  be- 

•Jlay,  1835.    jpg  £45^  when  the  defendant,  who  was   agent  for  Taylor's 

-    Farley       Creditors,  to  sell  the  goods  under  an  assignment  of  ihem, 

cittvlund     pr^onised  the  plaintiff  to  pay  the  rent  in  arrcar,  if  he  would 

desist  from  distraining.     It  was  contended  that  this  promise 

should  have  been  in  writing,  and  that  Taylor  still  remained 

•  liable  till. actual  satisfaction.  Ld.  Mansfield  said  the  land- 
lord had  a  legal  pledge  :  he  had  a  lien  upon  the  goods  ;  and 
that  the  statute  did  not  apply.  The  case  of  Simpson  v.  Pat- 
ten, (4  John.  Rep.  222,)  came  here  on  certiorari.  Fatten 
had  sued  Simpson  in  the  court  below  on  a  promise,  that  if 
he  Patten,  would  forbear  to  sue  one  J.  S.,  Simpson  would 
pay  the  amount  of  J.  S.'&  note,  as  soon  as  he  could  sell  an 
acre  of  land  of  J..  S.  which  he,  Simpson,  was  authorized  to 
sell.     Simpson  had  sold  the  land,  and  a  recovery  was  had 

•  on  the.  parol  promisa.  This  court  reversed  the  judgment, 
I  saying  that  a  promise  to  pay  the  debt  of  a  third  person 
vmust  be .  in  writing,  notwithstanding  it  is  made  on  sufficient 

tx>n8idei:atLon.  They  said  nothing  about  this  promise  being 
an  .original  undertaking.     In  support  of  their  opinion  they 

« citQ  some  of  the  above  cases,  and  King  v.  Wilson,  (2  Str. 

:873,)  where  Raymond,  Ch.  J.  held  that  a  parol  promise  to 
pay  the  debt  of  another,  in  consideration  of  forbearance,  was 
void  by  the  statute  of  frauds  and  perjuries.  In  the  cases  of 
Simpson  v.  Patten,  and  Jackson  v.  Rayner,  there  was  a  good 
<;onsideration,  that  of  indefinite  forbearance,  and  in  both 
cases  funds  of  the  original  debtor  were  placed  in  the  hands 
of  the  defendants,  by  which  they  had  the  means  of  perform- 
ing their  promises  ;  but  the  original  debt  was  still  subsisting. 
The  case  of  Slingerland  v.  Morse,  (7  John.  Kep.  463,)  was 
very  much  like  the  case  of  Williams  v.  Lnper.  The  plain- 
tiff bad  distrained  the  goods  of  his  tenant,  and  the  defendants 
promised  in  writing  to  deliver  them  six  days  after  demand, 
or  pay  $450.  It  was  contended  that  the  writing  should 
have  contained  a  consideration  according  to  Sears  v.  Brink, 

t(d  John.  Rep.  210,)  considering  the  case  as  within  Ch.  J. 
KanCs  second  class ;  but  the  undertaking  was  held  to  be 
original.  The  plaintiff  had  a  lien  which  he  relinquished  ; 
Apdas  this  took  the  oase  out  of  the  statute,  no  writing  was 
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necessary.     Shelton  v.  Brewster,  (8  John.  376)  came  here  on  new-york, 
certiorari.     Brewster  had  levied  on  the  property  of  one  W.    ^^^*  ^®^* 
S.  by  virtue  of  an  execution.    W.  S.  delivered  all  his  goods        Farlej 
to  Skelton,  who,  in  consideration  of  this,  and  that  the  plain-  ^j 

tiff  would  discharge  W.  S.  from  the  execution,  promised  to 
pay  935.  In  this  case,  the  Court  said,  "  the  promise  of  the 
defendant  below  to  pay  the  judgment  against  a  third  person, 
was  founded  on  a  new  and  distinct  consideration,  which  was 
the  delivery  of  the  goods  of  such  person,  and  the  plaintiff's 
discharge  of  the  judgment ;"  and  they  held  it  an  original 
promise.  This  case  differs  from  Simpson  v.  Patten,  and 
Jackson  V.  Rayner  in  no  essential  particular,  except  that,  in 
those  cases,  the  original  debtor  remained  liable.  In  this  case 
he  was  discharged.  In  those  cases  the  promises  were  held 
to  be  within  the  statute  ;  in  this,  not.  It  would  seem,  there- 
fore, that  the  liability  of  the  original  debtor  was  a  controlling 
fret.  But  in  Gold  ^  Sill  v.  Philips,  (10  John.  412)  the  lia- 
bility of  the  original  debtor  was  overlooked,  or  not  deemed 
importaat.  In  that  case  the  plaintiffs  had  a  demand  against 
one  Aaron  Wood.  Wood  sold  his  farm  to  the  defendants,  and 
they  agreed  to  pay  Wood  a  certain  sum.  The  rest  of  the 
consideration  was  composed  of  Wood's  debts,  which  the  de- 
fendants agreed  to  pay  ;  and  among  them  was  the  demand  of 
the  plaintiffs.  The  defendants  wrote  to  the  plaintiffs  as  fol- 
lows :  ^  Gentlemen,  an  arrangement  has  been  made  between 
us  and  Aaron  Wood,  by  which  we  are  to  be  accountable  to 
you  for  the  balance  due  from  him  to  you,  on  account."  The 
Court  say,  ''  the  promise  of  the  defendants  was  not  within 
the  statute  of  frauds.  It  had  no  immediate  connexion  with 
the  original  contract,  but  was  founded  on  a  new  and  distinct 
consideration.  The  distinction  noticed  in  Leonard  v.  Vre- 
denburgh,  applies  to  this  case,  and  takes  it  out  of  the  stat- 
ute. The  defendants  made  the  promise  in  consideration 
of  a  sale  of  lands  made  to  them  by  Wood;  and  they  assum- 
ed to  pay  the  debt  of  the  plaintiffs,  as  being,  by  arrangement 
with  Wood,  part  payment  of  the  purchase  money.  Hero 
was  a  valid  assumption  of  the  debt  of  Aaron  Wood."  In  this 
ease  the  original  debtor  was  not  discharged,  and  the  proper- 
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-TORK»  ty  purchased  of  Wood  had  passed  to  another  person  who 
May,  1825.    |,j^j  made  a  similar  promise.     In  the  case  of  Myers  v.  MorsCf 
Tvler       (l^  John.  425,)  the  plaintiffs  were  liable  as  endorsers  of  one 

^'  .  H,  M,  They  also  held  a  note  drawn  by  H.  M.  and  endors- 
ed  by  the  defendant  on  which  he  was  liable.  It  was  agreed 
by  the  plaintiffs  that  they  would  not  hold  the  defendant  lia- 
ble on  the  note  held  by  them  ;  in  consideration  whereof,  he 
promised  to  indemnify  the  plaintiffs  against  one-third  of  any 
loss  which  they  might  sustain  as  endorsers  of  H.  M.  This 
was  held  to  be  an  original  promise,  founded  upon  the  new 
consideration  moving  between  the  newly  contracting  parties. 
The  case  of  Olmsted  v.  Greenly^  (16  John.  12,)  was  this  : 
The  plaintiff  was  liable  as  endorser  for  B.  &.  H.  for  •1,0(K). 
B.  owed  the  plaintiff  9150,  and  it  was  agreed  between  the 
plaintiff,  defendant  and  B.  that  B.  should  place  in  the  defend- 
ant's  hands,  in  cash,  9600,  and  in  goods  91,500 ;  and  that  the 
defendant  should  pay  the  note  endorsed  by  the  plaintiff,  and 
indemnify  him  against  all  damages  and  costs  by  reason  of  that 
endorsement;  and  should  also  pay  the  plaintiff  the  debt 
doe  him  from  B.  The  plaintiff  averred  that  B.  had  the 
money  and  goods,  and  that  the  plaintiff  caused  them  to  be 
put  in  the  defendant's  hands  for  the  purposes  mentioned. 
The  Court  said,  this  is  not  a  case  within  the  statute  of 
frauds.  It  is  not  a  mere  collateral  undertaking,  on  the  part 
of  the  defendant,  to  pay  the  debt  of  Bristol ;  but  was  an 
original  contract  on  an  independent  consideration,  received 
by  the  defendant  by  the  procurement  of  the  plaintiff.  The 
plaintiff  has  the  same  ground  of  action,  as  if  he  had  deliver- 
ed his  own  goods  to  the  defendant  as  the  consideration  of 
the  promise. 

These  cases  do  not  entirely  agree,  unless  they  are  distin- 
guishable by  the  circumstance  that  in  some  of  them /oriear- 
one*  to  sue  the  original  debtor  is  the  whole,  or  a  principal 
part  of  the  consideration  for  the  promise  ;  and  in  the  others, 
the  whole  consideration  is  something  new,  moving  to  the 
party  making  the  promise.  Thus,  in  Simpson  v.  Patten  and 
Jackion  V.  Haynor^  the  promise  was  founded,  as  well  upon 
tbe  forbearance  of  the  plaintiflb  to  sue  the  original  debtor, 
as  upon  property  of  the  debtor  being  placed  in  the  hands  of 
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the  defendants,  out  of  which  the  debts  might  be  paid ;  but  nbw-tork« 
in  the  cases  of  Gold  v.  Philips,  Mi/ers  v.  Morte^  and  Olm-    ^*y*  ^®^ 
sted  V.  Greenly^  no  allusion  is  had  to  the  cfTect  to  be  produced        Fwlej 
upon  the  original  debtor.     The  promise  in  those  cases  was     _,   \ 
predicated  upon  value  received  by  the  defendants,  either 
from  the  plaintiffs  or  the  original  debtor. 

The  case  under  consideration  is,  in  principle,  very  much 
like  the  case  of  Gold  v.  Philips,  The  defendant  had,  in  that 
case,  purchased  land  of  the  original  debtor,  which  was  the 
consideration  moving  to  the  defendant.  In  this  the  defend- 
ant purchased  hay,  which  was  the  consideration  moving  to 
him.  So,  too,  in  Obnsted  v.  Greenly^  the  original  debtor 
placed  money  and  goods  in  the  defendant's  hands,  with  which 
he  promised  to  make  certain  payments,  and  to  pay  the  plaiii- 
tifi's  debt.  It  was  averred  that  this  was  done  by  the  pro- 
curement of  the  plaintiff,  which  is  the  only  difference  be- 
tween that  case  and  this,  if  the  hay  was  not  absolutely  sold  ..^ 
by  Moon  to  the  defendant     In  all  these  cases,  founded  upon/ '^' ' "' 


a  new  and  original  consideration  of  benefit  to  the  defendantf)^- 


or  harm  to  the  plaintiff,  moving  to  the  party  making  the  prom^ 
ise,  either  from  the  plaintiff  or  the  original  debtor,  the  subsii" 
ting  liability  of  the  original  debtor  is  no  objection  to  the  recoth 
ery. 

I  am,  therefore,  of  opinion  that  the  Court  below  erred ; 
that  the  judgment  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reverted. 
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IIKW-TORK, 
May,  1825. 

Oneida 
Manafactar. 

ing  Society    Thb  OjNEIeda  Manufacturino  Society  against  Lawrbrck 
•     ^'  and  OTHERS. 

liawrenco. 

lar^phrawlSoI  AssuBfPsiT,  upon  an  express  warranty  of  cotton.  The 
gy  is  neceseary  declaration  was,  that  the  defendants  promised  that  the  cot- 
wamnty^  ^of  ton  was  good  merchantable  cotton,  free  from  dirt  and  aU  fiUhy 
goods ;  but  an  matter. 

affirmation  The  cause  was  tried  July  17th»  1823,  at  the  Oneida  cirx^uit, 

^nceming      before  WiLLiAMs,  C.  Judge. 

to  be  evidence  At  the  trial,  it  was  proved  that  the  defendants  sold  the 
^^'bl*"  d!  co"<>"  to  the  plaintiffs  by  bill,  as  25  bales  of  Georgia  upland 
tive  and  uno.  cotton ;  the  plaintiffs'  witness  swore  that  one  of  the  defend- 
whi^theven!  ^"ts  (December,  1820,  or  January,  1821)  sold  the  cotton  to 
dee  relies  on,  the  agent  of  the  plaintiffs,  presenting  him  with  samples  of 
derstood^  "w  the  cotton,  declaring  they  were  drawn  from  the  bales  in  the 
the  parties  as  ware  house  of  the  defendants,  and  that  it  was  sood  upland 

an  absolute  as.  ,ft  «  nuirjt 

■ertion,  and  cotton,  and  that  those  were  true  samples,  Ine  defendants 
not    the   ex.  witness,  who  spoke  of  the  sale,  said  the  defendant  represented 

pression  of  an  *^  .  .     -/»•  i.    j 

opinion.  it  as  prime  upland  Georgia  cotton.     The  plaintiffs'  agent  had 

■alls.*^whe%  ^o  opportunity  to  inspect  it. 

the  vendee  has  The  cotton  turned  out  to  be  far  inferior  to  the  sample 
ty  <S'*exam?nI  ^^^  representation,  being  foul  and  damaged.  It  had  been 
ing  the  com-  packed  with  a  mixture  of  water,  which  had  stained  the  cot- 

modity,      the  "^  ,  ,  ^  . 

vendor  is  not  ton,  and  rotted  a  part  of  it. 

answerable  for      ^^  exemplification  of  a  commission  to  examine  witnesses 

any  latent  de-  ^ 

feet,  without  executed  in  Georgia,  with  the  return,  was  offered  in  evi- 
fraudoranex.  de^ce  by  the  defendants  ;  but  objected  to,  and  excluded  by 

press  warran-  ^  »  j  »  j 

ty,  or  such  a  the  Judge,  on  the  ground  that  there  was  no  certificate,  or  en- 
tion^or  reprel  dorscment  among  the  papers  offered  and  exemplified,  of  any 

■entation  as  is 

tantamount  to  a  warranty,  and  not  the  expression  of  an  opinion. 

But  in  the  case  of  sales  by  sample,  the  vendor  is  held  responsible,  that  the  quality  of  tha 
bulk  of  the  commodity  shall  be  equal  to  the  sample  shown. 

Declaration  upon  a  Mrarranty  of  cotton,  that  it  was  good  merehantable  cotton,  freofrom 
dirt  and  all  filthy  matter;  proof  that  the  defendant  produced  a  sample  of  good  merchantable 
cotton,  freff  ^e,  (as  in  the  declaration,)  and  stated  that  it  was  good  upland  cotton,  and  thai 
tho  oample  wao  true,  or  that  it  was  prime  upland  Georgia  cotton ;  held,  no  variance. 

To  entitle  the  exempIifieationB  of  a  commission  and  depcMitions  to  be  lead  in  evidence, 
there  must  be  an  accompanying  certificate '  of  a  judge,  or  other  officer,  authorized  by  the 
statute  (1  R.  L.  520.  s.  11,)  to  receive  and  open  commissions. 

Krery  sale  of  packed  cotton  must  be  considered  in  the  nature  of  a  sale  by  sample,  which 
•moants  to  a  warranty  that  the  whole  bulk  shall  compare  with  the  specimen  exhibited.  (Per 
Satage,  Ch.  J.  on  the  authority  of  Nott  and  M'Cord's  Rep.  540,  1.) 
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Judge  or  other  officer,  authorized  by  statute  to  receive  and  w«w. 
open  commissions,  that  he  had  received  and  opened  this,  or      >JX«i^/ 
by  whose  hands  it  was  received.  On^ld* 

Verdict  for  the  plaintiffs.     Ds.  •736,99.       JJ^taSSl 

/.  PlaU  moved  for  a  new  trial.  1.  He  contended  that  ^^" 
there  was  a  variance  between  the  contract  declared  on,  and 
the  one  proved ;  and  he  cited  the  following  cases  as  illui- 
trative  of  the  great  strictness  with  which  courts  bind  down 
the  plaintiff"  in  his  proof  to  the  exact  words  of  his  count,  vix.: 
Snell  V.  Moses,  (1  John.  Rep.  96.)  Perry  v.  Aaran^  (id. 
129.)  Bristow  v.  Wright,  (Doug.  665.)  King  v.  Pifpei, 
(1  T.  K.  235.)  Parkinson  v.  Lee,  (2  East,  314.)  Symonds 
V.  Carr,  (1  Campb.  361.)  Clarke  v.  Gray,  (6  East,  564.) 
Hands  v.  Burton,  (9  id.  349.)  Goulding  v.  SkinnoTf  (I 
Pickering's  Rep.  162.) 

2.  To  show  that  the  declaration  of  the  defendants  did  not 
amount  to  a  warranty,  he  cited  Chandelor  v.  Lopus,  (Cro. 
Jac  4.)  Seixas  v.  Woods,  (2  Caines'  Rep.  48.)  Sugd.  L. 
V.  3.  Heermance  v.  Vemoy,  (6  John.  Rep.  5.)  De  Freeze 
V.  Thumper,  (1  id.  274.)  HoUen  v.  Dakin,  (4  id.  421.)  Da- 
vis V.  Meeker,  (5  id.  354.)  Jendwine  v.  Slade,  (2  Esp.  Rep. 
572.)  Willings  v.  Consequa,  (I  Peters'  Rep.  317.)  Sands 
V.  Taylor,  (5  John.  Rep.  395.)  Swett  v.  Colgate^  (20  John.  . 
106.)  2  Com.  on  Contr.  265.  Coop.  Just.  609.  Parkinson 
v.  Lce„(2  East,  314.) 

3.  He  said  the  statute  (1  R.  L.  520,  s.  11)  is  merely  di- 
rectory  as  to  the  duty  of  the  Judge  on  receiving  and  open- 
ing the  commission ;  his  certifying  is  not  essential  to  its 
being  evidence ;  and  his  omission  should  not  prejudice  the 
party.  All  the  statute  requires  is,  that  it  should  be  execoted 
in  a  certain  manner ;  that  this  should  appear  on  its  face;  bat 
being  filed  with  the  clerk  and  exemplified,  the  intendment  is, 
that  it  was  properly  received  and  opened,  until  the  contrary 
is  shewn. 

Takott,  (Attorney  General)  contra,  insisted  that  there  wu 
enough  proved  to  authorize  the  inference  of  a  warranty  by 
the  jury;   and  for  this  he  relied  mainly  on  Chapman  r. 
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YORK,  Marckf    1 9  John.  Rep.  290)  and  cited  Bradford  v.  Manly^ 
Ifsf,  1825.    ^13  Mass.  Rep.  139,)  in  which  the  court  decided  that  a  sale 
Oaiida      ^Y  Sample  is  tantamount  to  a  warranty  ;  that  the  article  sold 
BUaolketnr.  jg  of  the  same  kind  with  the  sample ;  also,  Gardiner  v.  Gray, 
(4  Campb.  Rep.  144)  where  it  was  held  that  when  goods  are 
•old,  by  written  contract,  as  goods  of  a  certain  denomina« 
tion,  there  is  an  implied  warranty  that  they  are  of  a  mer- 
chantable quality  of  the  denomination  mentioned  in  the  con- 
tract;   and  Rose  v.   Beatie^  (2  Nott  &  M'Cord's  Rep.  of 
South  Carolina,  538,  540,  1.) 

He  said  the  contract  was  set  forth  in  the  declaration,  ac- 
cording to  its  substance  and  effect,  which  is  enough.  It 
need  not  be  literally  pursued.  {Brtstow  v.  Wright^  Doug. 
605,  6,  per  Ld.  Mansfield.  West  v.  Andrews^  1  Barnw.  & 
Cress.  77.) 

That  the  commission  and  depositions  were  inadmissible, 
he  cited  Jackson  v.  Hobby^  (20  John.  Rep.  357.) 

Curiaj  per  Savage,  Ch.  J.     The  questions  are, 

1.  Did  the  defendants  warrant  the  cotton,  and  if  so,  what 
was  the  warranty  ? 

2.  Is  the  contract  proved  as  laid  7 
8.  Was  the  commission  properly  rejected  T 
There  is  no  particular  phraseology  necessary  to  constitute 

a  warranty.  The  assertion,  or  affirmation  of  the  vendor, 
concerning  the  article  sold,  must  be  positive  and  unequivo- 
cal. It  must  be  a  representation  which  the  vendee  relies  on, 
and  which  is  understood  by  the  parties  as  an  absolute 
assertion,  and  not  the  expression  of  an  opinion.  (3  T.  R.  57, 
8.  19  John.  290.)  Seixas  v.  Woods^  (2  Caines*  48,)  is  a 
leading  case  on  this  subject.  The  law  is  there  fully  recog- 
nixed,  that  a  sound  price  does  not  imply  a  warranty,  and 
that,  as  to  any  latent  defects  in  the  article,  the  rule  caveat 
emptor  applies,  unless  there  is  a  warranty.  Nothing  is  there 
said,  however,  as  to  what  expressions  shall  constitute  a  war- 
ranty. It  appeared  that  the  defendant  was  agent  for  a  house 
ID  New  Providence,  from  which  he  received  the  wood  in 
question.  It  was  invoiced  as  braziUetto;  he  advertised  it  as 
luoh,  told  it  as  such,  described  it  as  such  in  the  bill  of  par- 
cels, and  the  plaintiff's  agent  selected  it  from  other  wood. 
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supposing  it  to  be  brazilletto,  and   both  parties  supposing  nbw^toui,. 
that  the  wood  was,  in  fact,  brazilletto.     These  facts  did  not,    ^*][l]|2** 
in  the    opinion  of  the  Court  constitute  a  warranty.     The      OtMU 
late  case  of  SuoeU  v.  ColgaU,  (20  John.  196,  202-3)  was  de-   ^""^SS^ 
cided  on  the  same  principle.     The  next  case  after  Seixas  v.         t. 
Wood,  was  thatof/Snetf  v.  Moses,  (1  John.  Rep.  06,)  in    ^^ 
which  the  plaintiffs  attempted  to  recover  for  fraud.  They  pur- 
chased blue  guineas,  for  which  the  cartman  enquired,  and  re- 
ceived three  bales  of  blue  goods,  described  as  blue  guineasin 
the  bill  of  parcels.   No  intimation  is  given  in  this  case  on  the 
question  of  what  would  constitute  a  warranty.     In  Perry  r. 
Aaron,  (1  John.  Rep.  129)  there  was  an  express  warranty, 
and  the  Court,  in  granting  a  new  trial,  do  not  state  whether  it 
was  on  the  ground  of  a  variance,  between  the  count  and  the 
proof,  or  on  the  ground  of  merits.     In  Holden  v.  Dakin,  (4 
John  Rep.  421)  the  defendant's  clerk  sold  the  plaintiff  paints 
of  an  inferior  quality,  for  good  paints ;  but  the  kegs  had  not 
been  opened  since  the  dcfendaiit  purchased  them.   The  court 
say  here  was  no  express  warranty.     All  that  was  proved 
upon  the  trial  was,  that  the  clerk  of  the  vendor  sold  the  paints 
for  good   paints,  and  at  a  fair  price ;  but  this  was  not  suffi- 
cient to  raise  a  warrantv.     If  a  warrantv  was  to  be  inferred 
from  these  circumstances,  it  would  be  universal,  upon  every 
bona  fide  sale  at  the  usual  price,  unless   there  was  a  ttipQla- 
tion  to  the  contrary.     Such   was  the  civil  law  ;  and  sudi  is 
now  the  law  of  South  Carolina,  (2  Nott  &  M'Cord's  Kep. 
538,)  In  Daois  v.  Meeker,  (5  John.  Rep.  355,)  the  Court  saft 
**  the  assertion  of  the  defendant  that  the  waggon  was  worth 
more  than  its  real  value,  furnishes  no  ground  of  action."    In 
(he  case  of  Sands  4*  Crump  v.   Taylor  4*  Loveil,  (5  John. 
Rep.  395.)  Spencer,  Ch.  J.  says,  **  It  has   been  frequently 
decided  here,  that  on  the  sale  of  a  commodity,  no  action  ciui 
be  sustained,  for  any  difference  in  quality  between  the  thii^ 
contracted  for,  and  the  thing  delivered,  unless  there  be  fraiid 
or  a  warranty.    I  am  disposed  to  confine  this  rule  to  the 
case  of  a  sale  where  the   thing  sold  is  exhibited,  and  am 
ready  to  admit,  that  on  sales  by  sample,  there  is  an  implied 
warranty  that  the  sample  taken  in  the  usual  way  is  a  fair 
specimen  of  the  thing  sold.** 
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mw-TORK,      So,  also  in  Gardner  v.  Gray,  (4  Camp.  145)  Ld.  EllenbO' 
M^Tflsas.    rough  says,  "  Where  there  is  no  opportunity  to  inspect  the 
Oaeida       commodity,  the  maxim   of  caveat  emptor  does  not  apply. 
MMi^fc^-  He-<the  purchaser)  cannot,  without  a  warranty,  insist  that 
T.  it  shall  be  of  any  particular  quality  or  fineness  ;  but  the  in- 

tention of  both  parties  must  be  taken  to  be,  that  it  shall  be 
saleable  in  the  market  under  the  denomination  mentioned  in 
the  contract  between  them." 

In  the  case  under  consideration,  the  sale  was  by  sam- 
ple^  for,  though  the  plaintiffs'  agent  saw  the  bags  in  which 
the  cotton  was  packed,  yet  he  had  no  opportunity  of  inspect- 
ing the  bulk  of  the  commodity.  He  could  only  see  the  sam- 
ples. In  this  respect,  the  present  case  differs  from  those 
of  the  blue  guineas,  the  barilla  and  the  brazilletto.  Every 
sale  of  packed  cotton  must  be  considered  in  the  nature  of 
a  sale  by  sample,  which  amounts  to  a  warranty  that  the 
whole  bulk  shall  compare  with  the  specimen  exhibited.  (2 
Nott  &  M'Cord's  Rep.  540, 1.) 

From  an  examination  of  the  cases,  some  of  which  I  have 
stated,  I  am  safe  in  laying  down  the  rule,  that  in  ordinary 
sales,  when  the  vendee  has  an  opportunity  of  examining  the 
commodity,  the  vendor  is  not  answerable  for  any  latent  de- 
lect, without  fraud  or  an  express  warranty,  or  such  a  direct 
affirmation  or  representation,  as  is  tantamount  to  a  warran- 
ty, and  not  the  expression  of  an  opinion  ;  but  in  cases  of 
sales  by  sample,  the  vendor  is  held  responsible  that  the 
quality  of  the  bulk  of  the  commodity  shall  be  equal  to  the 
sample  shewn. 

In  the  case  of  Gardiner  v.  Crray,  where  a  sample  of  waste 
silk  was  shewn  to  enable  the  purchaser  to  form  a  judgment 
of  the  commodity,  but  not  as  a  warranty,  Ld.  Ellenborough 
held,  that  under  such  circumstances,  the  purchaser  has  a 
right  to  expect  a  saleable  article,  according  to  the  descrip- 
tion in  the  contract  He  adds,  ''without  any  particular 
warranty,  there  is  an  implied  term  in  every  such  contract. 
Where  there  is  no  opportunity  to  inspect  the  commodity, 
the  maxim  caveat  emptor  does  not  apply.**  It  seems  to  roe, 
therefore,  that  whether  the  production  of  the  samples  in  this 
case  be  construed  a  warranty  that  the  bulk  is  of  the  same 
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quality,  or  whether  they  were  shewn  to  the  plaintiff's  agent  jtew-york, 

lo  enable  him  to  form  a  judgment  of  the  quality  of  the  arti-    ^^^^^  ^^** 

cle,  the  defendants  are  bound  cithcM*  that  the  article  shall  be    The  People 

equal  to  the  samples,  or  that  it  shall   be  a  saleable  one,  of  ,  ^    ^'„  , 
■  *^  Judges  of  £rie 

the  description  contracted  for. 

This  is  the  main  point  in  the  cause.  I  am  of  opinion  there 
was  no  substantial  variance  between  the  contract  as  laid  and 
proved;  and  the  deposition  was  properly  rejected  within 
Jackson  y.  Hobby,  (20  John.  Rep.  357.) 

I  am  accordingly  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment. 


The  People  ex  rel.  Fooalsonger  against  The  Judges  or 
THE  Court  op  Common  Pleas  of  the  Countv  of  Erie. 

A  mandamus,  tested  May  9th,  1821,  was  directed  to  the     Ajud^ent 
defendants,  recitinfj  that  an  execution  had  issued  out  of  the  O'g'^nstoxeca- 

'  c>  lors  or  admin- 

Common  Pleas  of  Niagara,  (now  Erie)  on  a  juclgnuMU  against  istraiors,  by 
Pierce,  Raymond  and  Smith,  administrators,  tfcc.of  C.  Smith,  concius^'  "* 
deceased,  at  the  suit  of  the  relator,  tested  November  10th,  proof  that 
1819,  and  returnable  the  20th  of  that  month,  with  an  en-  bcis  sufficient 
doraement  directing  the  sheriff  to  levy  of  the  proper  .^oods  ^^L^.^^K^^  »^-_ 

.      .  .         ^.lo,  1-  r  t  ^  ^^^  plaintiff 

and  chattels  of  the  defendants  8100,  and  interest  fn)m  the  mnj,  aaer  ie- 
26th  August,  1816;  that  the  defendants,  at  their  February  ^]'J|ffJ^^^/«- 
term,  1820,  by  rule,  ordered  this  execution  to  be  set  aside  tons,  vel intea- 
for  irregularity  ;  and  commanding  them  to  vacate  the  rule,  {urn'of^a*^ 
or  shew  cause,  &c.  at,  &c.  on  the  first  Monday  of  August,  vastamt     by 

-Qj^i  ^^°  sheriff,  ig. 

**»'^*-  sue  a.^. /a.  </e 

To  this  the  defendants  returned  a  judgment  before  them  bonispropriu, 
in  1816,  in  favor  of  the  relator  against  the  defendants  below,  without  '  the 

formality  of  a 
scire  fieri  in- , 
quiry,    or    an 
action  of  debt  ■ugflreiting  a  devaatavit. 

The  different  forme  of  jurtgmont  against   executors  anfl  administrators,  considered,  ae. 
cording  to  the  different  pleas  which  thay  interpose,  and  the  forms  of  execution  upon  these. 
The  rule  on  this  head  in  Laming  \.  Lansing,  (18  John.  503;  cxpl  lined  and  qualified. 
If,  on  tifi*  fa,  de  boniainteatatoriSf  issued  upon  a  judgment  by  confession,  against  an  ad. 
■iaiatrator,  he  do  not  prodnce  aesets,  this  justifies  the  sheriff  in  returning  a  devaatavit* 
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mm-TOBK,  Fierce,  d^c.  as  administrators  of  C.  Smith,  rendered  on  a 
^•wr»  1835.  cogHouet  actionem^  in  1816;  a  jS.  ^.  for  a  balance  due  on 
Th*  People  that  judgment  of  9100,  tested  August  26th,  1819,  returnable 
the  3d  Tuesday  of  November  (then)  next,  de  bonis  intestatoris. 
To  this,  the  sheriff  returned  thus :  "  The  within  named 
G.  Pierce,  C.  W.  Raymond  and  A.  Smith  have  no  goods  or 
chattels  in  my  bailiwick,  which  were  of  the  within  named 
Cushman  Smith,  at  the  time  of  his  death  to  the  value  of  the 
damages  within  mentioned,  or  any  part  thereof,  but  divers 
goods^and  chattels  which  were  of  the  said  Cushman,  at  the 
time  of  his  death,  to  the  value  of  the  damages  within  men- 
tioned, after  the  death  of  the  said  Cushman,  came  to  the 
hands  of  the  said  defendants  to  be  administered,  which  said 
goods  and  chattels  the  said  defendants  have,  before  the  com- 
ing of  this  writ  to  be  directed,  cloined,  wasted  and  convert- 
ed to  iheir  own  use." 

The  return  then  set  forth  the  fi.  fa.  tested  and  returnable 
as  stated  in  the  mandamus,  reciting  the  first  Ji.  fa,  and  return 
and  commanding  the  sheriff  to  levy  the  damages,  de  bonis 
propriis ;  and  that  the  Judges  set  this  execution  aside  as 
irregular.    General  demurrer  and  joinder. 

X  Plati^  in  support  of  the  demurrer,  contended,  that  afler 
judgment  by  confession  against  administrators,  and  return  of 
nulla  bona  and  devastavit  on  a  Ji.  ja.  de  bonis  intestatoris,  it 
was  regular  to  issue  SLji,fa.  de  bonis  propriis  without  a  scire 
fieri  enquiry ;  and  he  cited  the  following  authorities  :  1 
Saund.  Rep.  edited  by  Serjt.  Wms.  219.  note  (8).  Rast 
But.  323.  326.  Tidd,  929.  2  Archb.  Pr.  133.  Rock  v. 
Leighton,  (1  Salk.  310.)  Ramsden  v.  Jackson,  (1  Alk.  292.) 
Ewing  v.  Peters,  (3  T.  R.  685 ;)  and  PlaU  v.  Robins,  (1 
John.  Cas.  276.) 

/.  A.  Collier,  contra,  said  nearly  all  the  authorities  would 
be  found  in  1  Saund.  219,  note  (8)  cited  on  the  other  side. 
He  would,  however,  refer  the  Court  to  the  following  in  par- 
ticular, which  would  shew  the  difference  between  the  ancient 
and  modern  practice :  Stubbs  v.  Rightwife,  (Cro.  Eliz.  102.) 
1  Saund.  805-6.  Lill.  Ent.  667.  Morfoot  v.  Chivers,  (2 
Ld.    Raym.    1895.)      Com.  IMg.    Administration,  (I.  8.) 


Judf»«affiri» 
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Maunsan  v.  Bmim,  (Cro.  Can  518.)  id.  627,  S.  C.  Prvc^or  wbw-vom, 
V.  Chamberlaiiu,    (id.  564.)  Heme  v ^  (I  Lev.  7.)       ^^J^^X^' 

The  Peopto 

Curia  per  Savage,  Ch.  J.     In  considering  this  question,  j^^^^^i 
it  is  proper  to  look  into  the  form  of  the  judgment  against  an 
executor.     This  should  be  according  to  his  liability.     2So 
far  as  this  arises  from  pleading,  I  take  the  rule  to  be  as  fol- 
lows  :  If  he  plead  ne  ungues  executor^  or  a  release  to  himseift 
and  the  issue  be  found  against  him,  the  judgment  is,  that  ex- 
ecution issue  in  the  first  instance,  de  bonis  testatoris  si^  et  si 
non^  de  bonis  propriis^  for  both  debt  and  costs ;  and  the  rea- 
son is  that  he  pleaded  a  plea  which  he  knew  to  be  false  ;  and 
thus,  unnecessarily  delayed  the   plaintiff.      The  rule  laid 
^oymm  Lansing  \.  Lansing,  (18  John.  503)  is  right  as  to 
that  case;  but  it  is  too  broad,  and  should  be  accompanied 
with  this  qualification,  that  if  the  executor  suffer  judgment 
by  default,  or  give  a  cognovit  actionem,  or  plead  any  other 
plea  but  the  two  above  named,  and  the  issue  be  found  against 
him,  the  judgment  is  de  bonis  testatoris  si,  for  the  whole  debt 
or  damages  and  costs,  et  si  non,  then  de  bonis  proprii*  for 
the  costs,  {Mounson  v.  Bourn^  Cro.  Car.  518.     6  Mass.  Rep. 
303,  contra.)     If  the  executor  plead  pleTie  administravit^  ei- 
ther general  or  special,  and  nulla  bona,  or  nulla  bona  uUrOf 
and  the  plaintiff  be  satisfied  of  the  truth  of  the  plea,  or,  oa 
issue  joined,  it  be  found  for  the  defendant,  then  the  judgment 
is  for  assets  quando  acciderint,      (1  Saund.  336,  n.  (10.) 
Bull  V.  Wheeler,  Cro.  Jac.  647.     Bridgman  v.  Lightfoot^  id. 
671.) 

As  the  regularity  of  the  second  execution  issued  in  the 
Court  below,  the  ancient  practice  of  the  King's  Bench  and 
common  pleas  differed.  In  the  former,  upon  nulla  bona 
and  a  devastavit,  returned  by  the  sheriff,  an  execution 
issued  immediately  de  bonis  propriis,  (Tidd,  933,  1010. 
Dy.  210.  n.)  The  better  practice  was  to  issue  a  scire 
facias,  and  obtain  an  award  of  execution  de  bonis  propriis. 
The  most  usual  practi'^.e  was,  not  to  have  a  devastavit  re- 
turned, but  nuUa  bona  only,  and  then  to  see  a  special  Jtyk 
quod  de  bonis  testatoris,  4^.  at  si  constare  poterit  qttod  ib- 
^fosiavit,  tunc  de  bonis  propriis.      In  the  common  plettythe 
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KEW-YORK,  practice  was  to  suggest  a  devastavit  in  ihc  Ji,  fa.  de  bonis  U$^ 
May,  1820.  ifjif,j,j^  ,  jj^j  direct  ihc  sheriff  lo  enquire  by  a  jury,  whether 
The  People  a  devastavit  had  been  commilled  ;  and  if  it  was  found  by 
Jnd  %E  ■  ^^^  inq'Jisition,  ihen  a  scire  facias  issued  ;  and  unless  a  good 
defence  was  made,  an  execution  de  bonis  propriis  w^s  award- 
ed. In  Petiifcr's  case,  (5  Rep.  32,)  the  judgment  of  the 
Common  Pleas  was  reversed  by  the  King's  Bench,  upon  the 
ground,  that  the  sheriff  was  not  responsible  for  a  return  of  a 
devastavit  upon  an  inquisition,  whereas  he  would  be,  upon  a 
return  on  his  own  responsibility.  Afterwards,  in  Mounson 
V.  BourUy  ((3ro.  Car.  527.)  the  practice  of  the  Common 
Pleas  was  confirmed,  and  finally  it  became  the  practice  of 
both  Courts,  on  a  return  of  nulla  bona^  without  a  devastavit^ 
to  issue  a  scire  fieri  inquiry,  upon  which,  if  an  inquisition  was 
found  against  the  execiiior,  then  he  was  warned  to  appear; 
upon  the  return,  he  might  traverse  the  inquisition,  and  if 
found  agains*.  him,  an  execution  de  bonis propriis  issued.  An 
action  of  debt  suggesting  a  devastavit  is  much  more  common 
in  both  Courts.  In  either  mode  of  proceeding,  the  execu- 
tor is  entitled  to  the  same  defence;  but  in  neither  can  he 
avoid  the  consequences  of  pleading  a  false  plea,  confessing 
judgment,  or  suffering  it  to  go  by  default,  Either  is  an  ad- 
mission of  assets,  with  this  exception,  that  when  pkne  ad' 
ministravit  is  pleaded,  and  found  against  the  executor  he  is 
liable  to  the  extent  only  of  assets  found  to  be  in  his  hands 
unadministered.  (1  Saund.  219,  a.  1  John.  Cas.  276.  3  T. 
R.685.) 

It  is  an  established  principle,  that  if  a  party  omit  on  the 
first  opportunity,  to  plead  matter  in  bar,  he  shall  not  be  per- 
mitted to  do  so  in  a  subsequent  proceeding  founded  on  the 
original  action.  (2.  Str.  732.  3  T.  R.  689.  1  John.  Cas. 
278.)  Ld.  Kenyon,  in  Eweing  v.  Peters,  (3  T.  R.  687,  8,) 
thought  the  law  hard,  which  made  a  previous  judgment  con- 
clusive upon  an  executor,  and  pointed  out  a  discrepancy  be- 
tween the  law  and  the  judgment,  which  is  de  bonis  testatoris, 
while  by  this  very  judgment  the  executor  is  asoblutely  con- 
cluded ;  and  by  another  proceeding,  either  in  scire  facias 
or  debt,  he  shall  be  charged  personally.  It  was  observed 
by  BuUer,  J.  that  though  the  executor  confess  assets,  yet 
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the  judgment  should  be  de  bonis  testatoris ;   for  though  the  new-york, 
judgment  be  evidence  of  assets,  yet  there  is  no  reason  to       ^^'        ' 
levy  on  the  executor's  goods  unless  he  hath  wasted  ;  *'  and    The  People 
that  being  matter  of  fact,  it  must  appear  upon  record,  and  ,  ,    ^'   „  . 
judgment  must  be  given  thereupon,  before  his  own  goods 
can  be  affected/'    Although,  therefore,  the  sheriff  may  re- 
turn  a  devastavit^  yet  the  return  ought  not  to   supply  the 
place  of  an  adjudication  of  the  Court,  and  hence  the  neces- 
sity of  a  scire  facias  or  a  scire,  fieri  inquiry,  or  an  action  of 
debt. 

I  confess,  to  my  mind,  this  distinction  appears  more  like  a 
matter  of  technical  formality,  than  of  substance.  In  the 
present  case,  the  defendant,  by  confessing  a  judgment  ad- 
mitted assets.  By  not  producing  those  assets  to  the  sheriff 
upon  the  fi.  fa,  de  bonis  iniesUUoris,  he  has  committed  a 
devastavit^  and  justified  the  sheriff  in  his  return.  What  de- 
fence can  he  make  either  to  an  inquisition  or  an  action? 
Certainly  none.  It  is  unreasonable,  that  the  plaintifi  should 
be  driven  to  his  scire  fieri  inquiry,  upon  which  he  gets  no 
costs,  unless  the  defendants  appear.  It  is  unreasonable  that 
he  should  be  put  to  an  action  to  obtain  what  cannot  possibly 
be  denied  him.  This  has  always  been  treated  by  the  courts 
as  a  matter  of  practice,  under  their  control,  in  relation  to 
which,  they  may  establish  their  own  rules ;  and  it  is  un- 
doubtedly 80.  That  an  execution  de  bonis  propriis  should 
go  of  course,  at  least  upon  this  return  of  the  sheriff,  results 
from  principles  the  most  plainly  established.  Such  a  course 
unites  convenience,  expedition  and  the  most  perfect  safety 
to  the  rights  of  parties,  with  the  least  expense.  I  feel  my- 
self impelled  to  yield  to  these  considerations,  and  am  ac- 
cordingly of  opinion,  that  the  second  execution  was  regular 
and  that,  consequently,  judgment  should  be  for  the  plaintiffs 
upon  this  demurrer. 

Judgment  for  the  plaintiffs. 
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HSW-TOKK, 
Mmj,  1825. 


JmIcmhi         JjkCKSoif,  ex  denu  Johnson  and  othbes,  agmnst  Tall- 

Where  a  Ejbctxbnt  for  land  claimed  to  lie  in  the  northeast  sec- 
wee  eurreyed,  ^1^°  ^^  towDship  No.  10,  in  Watkins'  &  Flint's  purchase,  in 
Wdireetion  of  t|ie  county  of  Tioga,  tried  at  the  Circuit  for  that  county,  July 
feneral,  and  a  22d,  1823,  before  Nblson,  C.  Judge. 

UMe'orwhi^h  ^^  ^^^  admitted,  at  the  trial,  that  the  lessors  of  the  plain- 
dal  not  acrroe  tiffowned  the  nortlieast  section,  and  the  defendant  the  south- 
WT*  and  *^e  ®*^^  section,  and  the  only  question  was  as  to  the  true  line 
land  wa«  then  between  them.  It  was  admitted  that  both  parties  claimed 
who"***^  ^^  ^*^'®  ^y  ^^^  ^^  conveyance  from  John  W.  Watkins,  the  pat- 
deeds  with  the  entee,  to  which  was  annexed  an  original  or  printed  map  of 
hot  extoneiTe'  the  purchasc.  In  1791,  Lawrence  Vrooman  was  employed 
^^'Se^'^d^*"  by  the  surveyor-general,  to  run  out  the  tract  into  townships 
wedone  taken  aod  quarter  townships.      He  employed    three   assistants, 

^eofd*  '^^^^to  8^^**^  ^'^^^  directions  how  to  run.  They  did  not,  however, 
the  sanrej.  Comply  With  these  directions ;  but  the  map  was  made  out 
poiMOMiomi'^^  upon  the  supposition  that  they  had  run  correctly.  This  pro- 
■faonid  not  he  duced  a  difierence  between  the  map  and  survey;  but  exten- 
th«t  the 'ear.  ^^^  practical  locations  in  the  patent  were  made  in  disregard 
Tey,  and  prae.  of  the  map,  and  according  to  the  survey.  The  patent  to 
oader  i^  Watkins,  was  dated  June  25th,  1794.  The  question  was 
■hooMpreTaU  i/i^hich  should  prevail,  the  map  or  survey;  if  the  former,  the 
After  the  plaintiff  was  entitled  to  recover;  if  the  latter,  the  defendant 
re^^lar  extm.  »p|,^  premises  in  question  were  actually  occupied  from  15  to 
neeeei  upon  a  17  years  Under  the  survey.  A  number  of  witnesses  were 
*"d  the  *^"^'  examined  upon  the  question,  whether  the  lessors  of  the  plain- 
eel  for  the  de  tiff  had  acquiesced  in  the  survey. 

eom^ced  *"  After  the  regular  examination  of  witnesses  was  through ; 
Mimminff  np,  and  while  the  dcfend:int's  counsel  was  summing  up  to  the 
eretion  of  the  i^U*  ^^^  plaintiff's  counsel  offered  further  evidence  upon  the 
i^«*.^^«**>«''  question  of  acquiescence,  which  the  Judge  refused  to  receive, 
fhrther     eru  on  the  ground  that  it  was  too  late. 

denee.  •pjjQ  Judge  charged  in  favor  of  the  survey  and  against  the 

map  line ;  and  the  jury  found  a  verdict  for  the  defendant. 
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J.  Blunt,  moved  for  a  new  trial.    As  to  the  effect  of  the  hew-yorx* 
actual  location,  he  referred  to,  and  considered  the  cases  of    ^*^  ^^^ 
DaM  Lessee  v.  Keeper,   (4  Bin.  161,  166.)  and  Jickson  v.      jaokaon 

Cole  (16  John.  257.)  TalliLli^ 

That  the  further  evidence  should  have  been  received^  he 
cited  Alexander  v.  Byron,  (2  John.  Gas.  318,)  and  Mercery. 
Sayre,  (7  John.  Rep.  306.) 

J.  Talmcidge,  in  person,  contra,  cited  John.  Dig.  Patent* 

11.  pL  14, 15,  16,  22,  and  Jackson  v.  Freer,   (17  John.  Rep. 

29.) 

J.  A.  Collier,  in  reply. 

The  Court  thought  the  verdict  should  not  be  disturbed ; 
and 

Savage,  Ch.  J.  (who  delivered  their  opinion,)  after  sta« 
ting  the  facts,  adverted  to,  and  relied  on  Jackson  v.  Freert 
17  John.  Rep.  31.)  He  said,  the  question  there,  as  stated  by 
Spencer,  Cii.  J.  was,  '*  Which  shall  prevail,  the  actual  loca- 
tion of  the  lots  on  the  ground,  by  marking  and  numbering 
trees  at  the  comers,  and  by  marking  the  lines  of  the  lots,  or 
the  courses  and  distances  which  the  map  represents  the  lots 
as  entitled  to  7 ''  The  Court  decided  in  favor  of  the  actual 
location.  The  survey  was  considered  as  the  act  of  the  par« 
ties,  though  made  by  the  agent  of  the  surveyor-general,  as  in 
this  case.  In  Jackson  v.  Ogden,  (7  John.  Rep.  241)  it  was 
said,  that  when  the  map  and  survey  do  not  agree,  m  practical 
location*  acquiesced  in,  is  entitled  to  great  weight. 

In  this  case,  the  evidence  of  acquiescence  in  the  locatioo 
by  the  lessors  of  the  plaintiff,  was  not  very  conclusive  ;  and 
further  testimony  on  that  subject  might  have  been  satisfacto-^ 
ry.  Such  was  offered  after  the  counsel  had  commenced 
summing  up,  but  rejected.  It  was,  doubtless,  discretionary 
with  the  Judge,  to  receive  or  reject  it ;  and  1  cannot  say 
that  his  discretion  was  not  properly  exercised.  From  the 
case  as  it  stands,  I  think  a  new  trial  should  be  refused. 

New  trial  denied* 
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May,  1P25. 

Barns  a^a/TLY^  Graham. 

Error  from  the  Yates  Common  Pleas.     The  actioD  be* 

Uponanote  Jqw  was  assumpsit,  by  Graham  against  Barnes,  on  the  foN 

ponderou*  ar-  lowing  note :    "  For  value   received  of  Orison  Graham,  I 

tieles,ataday  promise  to  pay  him,  or  bearer,  the  sum  of  127  dollars,  in 

certain,  with-  ^  iiii,  »  -  , 

oat  apecifjinsr  good  merchantable  lumber,  an  equal  proportion  clear  stufi^ 

Sment?  to  ^^  ^^^  J'^^^  ^^^^  ^^^  ^^^^  ^^^  ^^  ^^Y  "®^^»  ^^^^  lawful  in- 
makeatender,  terest ;  as  witness,  &c.  at  Italy,  this  26th  day  of  October, 

SilSTi^k  1822.     N.  B.  Said  lumber  is  to  be  of  good  white-pine  tim- 

the  proroiBwje  ber."     (Signed)  Timothy  Barns. 

and  know  of      The  defendant  below  offered  to  prove,  that  when  the  note 

liim  where  he  became  due,  he  had  at  his  saw-mill  in  Italy,  where  both  par- 
will  have  the     .,.,'_    .  .         n       i  /.    i  i-         i 

artielea  deliy.  ties  Iivcd,  a  sufficient  quantity  of  lumber,  of  the  quality  de- 
Srhe  a^^^^fa  scribed,  to  pay  the  note ;  but  the  plaintiff  below  did  net  call 
teaaonable  to  demand  it ;  and  that  the  lumber  was  in  bulk,  and  not 
amone^aa'"^'*  sorted  or  separated  from  other  lumber  at  the  mill, 
might  haye  This  evidence  was  objected  to,  by  the  plaintiff  below,  and 
contom'^iion  overruled  by  the  Court,  as  not  amounting  to  proof  of  a  ten- 

of  the  parties  J^qy. 

wntoicted?o^      P.  S.  Parker  ^A.  P.  Vosburgh,  for  the  plaintiff  in  error, 
ftr  the  articles  made  the  following  points  : 

I?the  note      !•  The  parties  to  the  instrument,  being  both  residents  of 
be     payable,  |be  town  of  Italy,  it  was  incumbent  on  the  plaintiff  below  to 
Sly'or^ir'a  have  demanded  at  the  mill  of  Barns,  the  lumber  stipulated 
S'^^^artT'  to  be  paid,  no  place  having  been  appointed  in   the  contract 
shooid  not  be  for  the  payment. 

bSk*"^mixid  ^-  ^^  "^  P'^^®  ^^^  appointed  for  the  payment,  or  delir- 
and  'undisUn-  ery  of  the  lumber,  it  should  have  been  left  to  the  jury,  whe- 
SS^'^othersof  ther,  under  all  the  circumstances  of  the  case,  it  was  not  the 
the  kind ;  but  understanding  of  the  parties,  at  the  time  of  making  the  con- 
I^dMddwI  tract,  that  Graham  should  receive  the  lumber  at  Bams'  mill ; 
ting^hed ;  i^qJ  jbey  cited  Chipman  on  Contracts,  24, 25.  Coit  v.  Hous- 
^omisLi  *  ton.  (3  John.  Cas.  243.)  Slingerland  v.  Morse,  (8  John. 
HJhltto^T  Rep.  474)  and  2  Pothier  on  Obligations,  Newbern,  ed.  1802,. 
part  3,  page  28,  article  8. 
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W.  M.  Oliver  ^  H.  A.  Wisnery  contra,  contended,  1.  hbw-yomc 
That,  as  no  place  of  payment  was  specified  in  the  note,  the  ^^^[^^^J* 
tender  should  have  been  made  at  the  house  of  the  payee,  or 
at  the  place  of  making  the  note,  or,  at  least,  that  the  maker 
should  have  called  upon,  and  requested  the  payee  to  name  a 
convenient  place  of  delivery.  (Chip,  on  Con.  26.  28. 9  John. 
Rep.  477.    Cow.  Treat.  483,  and  cases  there  cited. 

2:  But,  should  it  be  thought  that  the  maker's  mill  was  the 
ptoper  place  of  p^jthent,  then  the  lumber  should  have  been 
iritosured,  separated,  and  specifically  designed.  (8  John. 
Bep.  4Ty.)  Th^  eflfect  of  a  tender,  when  properly  made,  is, 
to  pas9  the  property  in-the  specific  articles  tendered,  from 
tte  debtor  to  the  creditor,  and  the  debtor  afterwards  holds 
them  as  a  bailee,  (id.  15  John.  Rep.  351.)  If  any  act  re- 
mains to  be  done  to  prepare  the  goods  for  delivery,  the  pro- 
perty does  not  pass.  (id.  Cow.  Treat.  479,  and  cases  there 
cited.)  These  authorities  say,  that,  if  "  any  act  remains  to 
be  done,  such  as  weighing,  measuring,  &c.  the  goods  do  not 
pass ;  for  the  tenderee  will  not  be  able  to  identify  the  goods, 
or  maintain  an  action  of  trover  for  them.**  (And  vid.  3  John. 
Cas.  243.  7  John.  Rep.  124.  5  John.  Rep.  119.) 

Curia^  per  Savage,  Ch.  J.  The  Court  below  decided 
correctly.  When  a  note  is  payable  in  ponderous  articles, 
and  no  place  is  designated,  the  law  does  not  seem  to  have 
perfectly  settled  the  place.  In  Slingerland  v.  Morse^  (8 
John.  Rep.  477,)  this  Court  appear  to  adopt  the  doctrine  of 
Ld.  Coke,  (Co.  Litt  210,  b.)  that  in  such  case,  the  obligor 
must  seek  the  obligee  before  the  day,  and  know  where  he 
will  appoint  to  receive  them,  and  there  they  must  be  deliv- 
ered ;  yet  they  hold  that  the  obligor  is  not  bound  to  deliver 
the  articles  at  an  unreasonable  place. 

In  this  case,  the  defendant  below  made  no  effort  of  that 
kind ;  nor  did  he  separate  the  property  he  intended  to  ten- 
der in  payment  of  the  note.  Suppose,  the  night  after  the 
note  fell  due,  a  fire  bad  consumed  all  the  lumber  at  the  mill ; 
most  the  payee  have  lost  it  to  the  extent  of  his  demand  T 
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Maw-TORK,  How  could  he  know  which  part  to  preserve,  had  he  been 
May,  1825.   present  at  the  fire  ? 

Yrye  The  defendant  below  should,  before  the  day  of  payment, 

-^-  have  called  on  the  plaintiff  to  know  where  the  lumber  should 

be  delivered,  and  then  have  actually  delivered  it  there,  if 
the  delivery  at  that  place  would  have  been  reasonable,  and 
within  the  probable  contemplation  of  the  parties,  when  the 
note  was  given ;  as  at  the  plaintiff's  house,  in  the  same  town, 
where  he  might  wish  to  use  the  lumber ;  though  the  defend- 
ant ought  not  to  be  obliged  to  carry  it  to  market  for  the  plain- 
tiff But  the  defendant  did  not  do  enough,  even  if  the  lum- 
ber had  been  payable  at  his  mill.  He  should  have  counted 
it  out,  having  regard  to  the  quality  of  the  lumber  specified 
ia  the  contract 

Judgment  affirmed. 


Fktx  against  Lockwood* 


In  Moerml  ASSUMPSIT,  for  money  had  and  received.  The  action  wa* 
wliMw  rnonej  to  recover  back  tlOO,  money  paid  by  the  plaintiff  to  the  de- 
grattobe^plid  fend&ot,  upon  the  ground  that  it  was  wrongfully  collected  by 
2"\  *2  ^  hin^  from  the  plaintiff,  under  pretence  of  its  being  a  court 
which  is  10.  martial  fine,  imposed  under  the  circumstances  detailed  in 

S!II?"wft£jSt  -*'*'^  ^'  ^^^^^^  (^^  ^^^^'  K®P-  '^O  which  see. 

DoUee  not  to      The  cause  was  tried  at  the  Orange  circuit,  July  2d,  1828, 

wmuiHJ^  ^^""^  ^^"^  C.  Judge. 

the  agmt  to     It  was  agreed  that  the  money,  since  the  decision  in  Miirs 

blek  rUt  the  ^*  Martin^  could  not  have  been  legally  collected  by  the  de- 
moner    moift  fendant ;  but  his  counsel  insisted  that  the  action  would  not 

he  Deid    with 

the  h^t  td  li®  against  him,  on  the  ground  that  the  president  of  the  court 
P**i.)^  i?  ^  martial  certified  the  fine  to  the  marshal  of  the  district  where 

Qfent  oi  tbe 
BiiBOipel* 

AjMthe  nile  doee  not  extend  to  an  agent  who  obtaine  money  iHegaUy  by  eompnUion  or 
Wdoition ;  and  MectaUy  whme  a  aoit  brought  to  reeorer  it  of  the  agent  is  defended  at  th» 
iM  and  ezpenee  of  tbe  prineipal. 

TfaoB,  WMce  a  depnty  manhal  of  the  United  Statee,  open  a  warrant,  demanded  mooer.  ae 
dne  Ibr  a  fine  unpeeed  by  a  pretended  court  martial  of  the  United  Statea,  whoae  profieettagi 


judic9  and  Toid,  whieh  moner  waa  paid  on  demand,  paid  oTer  to  the  mar. 

(brought  against  the  depat 
and  the  aait  was  defended  by  the  marshal  or  secretary  at  war ;  Md,  that  tho  setien  lay 


ihalt  without  notioe  not  to  do  it,  and  a  sait  was  brought  against  the  deputy  to  reeorer  it  back. 


•gainst  the  deputy. 

SiftBh  a  payment  is  not  Tohintary,  within  tbe  meaning  of  the  role,  that  a  Tohintary  pay- 
Meat  of  money  will  not  ooastitote  a  ground  of  action. 
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the  plaintiff  resided ;  and  that  the  defendant  in  aid,  and  as  miw-TomXt 
the  assistant  of  Seymour,  a  deputy  marshal,  demanded  the      ^S^^.^' 
fine  of  the  plaintiff,  which  he  voluntarily  paid  to  the  defend-        F170 
aat,  with  thd  fees  of  collection,  which  fine  was  immediately    i^oekwood. 
remitted  by  the  defendant  and  Seymour,  and  paid  over  to 
the  marshal ;  that  both  the  defendant  and  Seymour  were  de- 
puties of  the  marshal,  for  the  purpose  of  serving  and  ezecn- 
ting  court  martial  certificates ;  and  that  the  suit  was  defended 
by  the  marshal,  or  secretary  at  war. 

These  facts  being  proved,  and  it  not  appearing  that  the 
defendant  had  notice  not  to  pay  over  the  fine,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
a  case,  with  liberty  to  either  party  to  turn  it  into  a  special 
verdict. 

E.  WiUiamSf  for  the  plaintiff.  1.  The  money  was  extort- 
ed firom.the  plaintiff,  under  color  of  process,  upon  a  pro- 
ceeding purporting  to  be  judicial,  but  which  was  void.  This 
cannot  be  called  a  voluntary  payment. 

d.  Notice  to  the  defendant  not  to  pay  over  the  money  to 
his  principal  was  not  necessary. 

T.  J.  Oakley,  for  the  defendant,  said,  the  plaintiff  having 
paid  the  money  voluntarily,  cannot  recover  it  back  in  an 
action  of  assumpsit ;  and,  at  any  rate,  the  defendant  being  a 
deputy  marshal,  and  having  paid  the  money  over  to  his  prin- 
cipal before  action  brought,  and  without  notice  not  to  do  this, 
an  action  cannot  he  maintained  against  him,  but  should  be 
brought  against  the  marshal ;  and  he  cited  1  Selw.  N.  P. 
Wheat  ed.  71,  72,  note ;  1  Chit  PI.  25,  and  the  cases  there 
cited ;  Grtenway  v.  Hwrd^  (4  T.  R.  558 ;)  Sadler  v.  JBiMnif, 
(4  Burr.  1984 ;)  Peto  v.  Blades.  (5  Taunt  Rep.  657  ;)  Ei^ 
wards  v«  Hodding,  (id.  815;)  and  Ripley  v.  OelsUnif  9  John. 
Kep.  201.) 

WUHamSf  in  reply,  said  here  was  no  agent  of  any  govern- 
ment Both  principal  and  agent  are  trespassers,  and  the 
law  will  not  recognize  the  relation  of  principal  and  agent* 
for  any  purpose  of  protection.  The  payment  was  not  with 
intention  that  the  money  should  go  to  government,  or  the 
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-YORK,  maiishalL    Bipley  v.  G^gUm^  (9  Johp.  Rep.  201,)  and  dm  r# 

May,  1825.   Prentice^  (3  M.  &  S.  344,)  are  in  poiqt  for  .the  plaintiff  ab 

^^i^     to  the  effect  of  paying  oyer.    The  defeqdant  was  bound  to 

▼*         kooyfr  the  law ;   and  knotwing  this,  he  knew  there  was  no 

right  to  pay  oyer  the  money. 

Curiay  per  SirmiiBLAin),  J.  WJhere  money  is  paid  to  an 
agent,  for  the  purpose  of  being  paid  over  to  I^is  principal,  find 
IS  actually  paid  over,  no  suit  will  lie  against  the  agent  to  re- 
cover it  back.  In  Sqdkr  v.  Evan$^  (4  Burr.  1984,)  the  de- 
fendant was  the  receiver  of  the  rent  of  J^ady  Windsor,  and 
in  that  character  demanded  from  the  plaintiff,  and  received 
a  certain  rent,  for  which  he  gave  a  receipt,  stating  that  he 
received  it  for  the  use  of  Lady  Windsor.  The  rent,  in  truth, 
was  not  due  to  Lady  Windsor,  but  having  been  paid  for  the 
purpose  of  being  paid  over  to  her,  it  was  held,  that  it  could 
not  be  recovered  back  from  the  agent.  In  BuOer  v.  Harris 
^n>  (Cowp.  567,)  and  Coz  y.  PreMiu,  <3  M.  &:  S.  844,)  the 
agent  had  not  paid  oyer  the  monies  to  bis  principal.  The 
case  of  Greenway  v.  Hurd,  (4  T.  R.  558,)  which  was  princi- 
pally relied  on  by  the  defendant's  counsel,  seems  to  be  placed 
by  Ld.  Kenyon,  more  on  the  ground  of  the  want  of  the 
notice,  required  by  statute  to  be  given,  before  an  action 
could  be  sustained,  than  upon  the  principle,  that  the  defend* 
ant  was  exempt  from  liability  as  being  an  agent ;  and  But- 
ler^ J.  seems  to  put  his  opinion  on  the  ground  that  the  pay- 
ment by  the  plaintiff  was  voluntary  on  his  part. 

In  Ripley  v.  GebUmf  (9  John.  Rep.  201.)  the  collector  of 
the  customs  was  held  liable  in  an  action  for  money  had  and 
received,  for  duties  which  had  been  illegally  exacted  by  him, 
although  the  duties  had  been  paid  over  by  him  to  the  United 
Stfites.  The  court  there  adopted  the  true  distinction.  They 
say  the  cases  which  exempt  the  agent  from  the  suit,  if  he  h^9 
paid  over  the  money  to  his  principal,  without  notice,  do  not 
apply.  The  mop^y  was  paid  by  compulsioQ ;  it  was  extor- 
ted as  a  coiidition  of  grantiAg  the  clearance,  and  pot  paid 
wjth  the  intent  or  purpose  that  the  collep^r  should  pfiss  it  to 
the  predit  of  the  United  State?.  Aiffl  ^ey  rely  upon  Snouh 
4^v.  DavUj  (1  Taunt.  359. 
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In  Townson  r.  Wil$onj  (1  Campb.  397,)  Ld.  BUenborough  new-tobc, 
says,  irmny  one  gets  .money  into  hia  bunds  iUegaUift  he  can-    ^*y»  ^®^- 
not  discharge  himself  by  paying  it  over  to  another.    Bat  it     Gnawoid 
is  not  necessary  to  rely  on  that  principle  in  this  case  ;  for  ▼• 

it  was  proved  on  the  trial  that  the  defendant  admitted  he 
had  no  interest  in  the  defence ;  that  it  was  conducted  either 
by  the  secretary  at  war,  or  the  marshal.  In  such  a  cast 
even  if  the  liability  of  the  defendant  were  more  quM- 
tionable,  I  should  hesitate  before  I  would  drive  the  plaintiflf 
to  a  new  action,  against  the  very  persons  who  now  in  truth 
defend  this. 

Judgment  for  the  plaintiff. 


.Gmawou>  againft  Stiwaut  and  thiiltt^iie  others, 

HBIXS  AND  TBIIRK.-TXNAKT8  OF  WALTON.  .  .   ^ 

Ajudffnieiit 

On  scire  facias  against  Stewart  and  others,  setting  forth  a  ur^lta  tera 
judgment  of  this  Court  in  favor  of  the  plaintiff,  against  Wai-  ^^'^ch  com. 
ton,  for  96806,02  debt  and  cosU,on  the  30th  October,  1813  ;  ^r^defo^ 
that  execution  thereof  still  remained  to  be  made ;  that  Wal-  ant*>  death,  » 
ton  was  dead ;  and  commanding  the  sheriff  of  Columbia  ^^  it  is  not 
county  to  warn  the  heirs  and  tenants  of  all  the  lands  in  hie  ™^®  ^^}^ 

^  any     ttatate ; 

bailiwiek,  whereof  Walton,  or  any  other  person  or  persons,  and  u  not 
in  trust  for  him,  were  seized  on  the  39th  of  October,  1818,  g^.  \^^ 
or  at  ^ny  time  after,  to  shew  cause,  &c.  why  the  debt  and  A  judgment 
costs  should  not  be  made  of  those  lands  and  tenements ;  back  to^  T  p^ 
Stewartf  being  warned  as  one  of  the  tenants  on  the  day  of  ^^  beyond 
the  rendition  of  the  judgment,  appeared  aod  pleaded  two  the  teim^  at 
pleas,  one  of  which,  and  the  only  one  which  it  is  important  7^^  *'  "•'*" 
to  notice,  was  thus :  that  the  suit  in  which  the  judgment  On  a  tdre 
was  obtained  a^inst  Walton,  was  commenced  by  bill,  he  {^^^  ?^ 
being  ai^  Mtomey  and  pounsellor  of  this  Court ;  and  that  he  ment  againat 
died  before  the  rendition  of  the  judgment,  to  wit,  on  the  5th  SiUtb^^y 

■how  by  plea 
that  the  jad|^ 
ment  was  eo 
entered;  fbr, 
Tli»n|V9th»to«i<)lfupLpteo9l|i9^4if«ei4iliipliee  only  toMchisarapartieaorpriTiee 
to  t)|a  rfo»fd,  and  mu  bqnff  ernyr ;  and 

The  nue  that mie  tannat  to  a  uire'facUu, plead an^  matter  whiohhe  might  hare  plead- 
ed to  the  orifinal  aetion,  u  also  limited  to  partiee  or  pnriee. 
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J^-YORK,  day  of  October,  1818;  and  that  the  judgment  was  obtained 
^^„^.^^     by  default,  and  without  issuing  any  writ  of  scire  facias. 
Griawoid         General  demurrer  and  joinder. 


T. 

Stewart. 


J.  lA/nch,  in  support  of  the  demurrer,  said  the  plea  is  bad, 

1.  Because  it  impeaches  the  validity  of  record.  (1  Chit. 
Plead.)  354.  Hayward  v.  Rihbansy  4  East.  310.  Horsy  v. 
Daniel^  1  Lev.  161.  Moses  v.  Macferlan^  2  Burr.  1007,  ar- 
guendo. Drake  v.  Mitchell,  3  East,  251.  258.)  According 
to  the  record,  Walton  appeared,  and  must  have  been  alive. 

2.  Because  it  sets  up  matter  of  defence  which  existed  prior 
to  the  judgment.  {M'Farland  v.  Irwin,  8  John.  Rep.  77.  79. 
Cook  V.    Jones,  Cowp.  727-8.     Bush  v.  Gower,  2  Str.  1043.) 

2>.  Cady,  contra.  The  judgment  was  absolutely  void  as 
to  every  one  except  parties  or  privies,  and  all  who  could  not 
bring  error.  (Warter  v.  Perry  4*  Spring,  Cro.  Eliz.  199. 
Proctor  V.  Johnson,  2  Salk.  600.     1  Ld.  Raym.  669,  S.  C. 

Error  could  not  have  been  brought  by  Stewart,  the  terre- 
tenant.     (Bac.  Abr.  E^rror,  (B.) 

At  any  rate  the  judgment  does  not  relate  to  a  day  when 
Walton  was  living,  and  is  no  lien  on  land  which  had  ceased 
to  be  his,  when  the  judgment  was  entered.  (Heapy  v.  Parris, 
6.  T«  R.  368.)  The  lands  had  descended  ;  and  it  is  only  of 
lands,  whereof  he  was  seized  at  the  rendition  of  the  judg- 
ment, that  execution  could  be  had.  (1  R.  L.  500,  501,  s.  2. 

Curia,  per  Sutherland,  J.  The  rule,  that  records  can- 
not be  impeached  in  pleading,  is  founded  on  the  considera- 
tion, that  the  regular  and  orderly  way  of  trying  their  validi- 
ty is  by  writ  of  error ;  and  that  it  might  lead  to  great  abuse, 
to  permit  the  solemn  judgments  of  a  court  of  record  lo  be 
incidentally  called  in  question  in  pleading,  when  a  more  di- 
rect and  satisfactory  mode  of  testing  their  validity  exists.  (1 
Chit.  PI.  354,  and  the  cases  there  cited.  {Qreen  v.  Ovington, 
16  John.  55.) 

The  reason  of  the  rule  shews  its  limitation.  It  is  confined 
to  parties  or  privies,  who  alone  can  bring  error.  (Bac.  Abr. 
Error,  (B)  and  the  cases  there  eited.)  It  does  not  apply  to 
strangers.    Thus,  in  Warier  ▼•  JPerrff  4*  S^ngt  (Cro.  Eliz. 
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109)  which  was  scire  facias  against  bail,  they  pleaded  that  nbw-tork, 
the  principal  was  dead  the  day  of  the  judgment  given ;  and  ^*y»  ^®^' 
the  objection  was  taken  that  the  plea  went  to  avoid  the  judg-  Gruwold 
ment  as  being  erroneous ;  but  the  plea  was  held  good ;  be-  ai^^L-^ 
cause  the  bail  could  not  have  a  writ  of  error  to  reverse  the 
judgment.  So  in  Proctor  v.  Johnson^  (1  Ld.  Uaym.  669)  the 
question  was,  whether  a  scire  facias  lay  at  common  law, 
against  the  terre-tenants  on  a  judgment  in  ejectment.  It  wa» 
held  that  it  did  ;  and  Holt,  C.  J.  said,  '*  upon  the  scire  facias 
the  terre-tenants  will  have  notice ;  and  they,  being  strangers 
to  the  judgment,  may  falsify."  (2  Salk.  600,  S.  C.)  The 
case  of  Randall  and  his  wife,  (2  Mod.  308)  establishes  the 
same  doctrine.  That  was  an  action  of  debt  upon  an  admin- 
istration bond ;  and  the  defendants  pleaded  a  judgment  re- 
covered against  the  intestate,  and  nil  assets  ultra.  The 
plaintiff  replied  that  there  was  an  action  against  the  intestate, 
but  that  he  died  before  judgment ;  and  that,  after  his  death, 
judgment  was  obtained,  and  kept  on  foot  perfraudem.  The 
defendants  traversed  the  fraud,  but  did  not  answer  the  death 
of  the  intestate,  and  the  plaintiff  demurred.  The  replication 
was  held  good ;  because,  the  judgment  being  manifestly  bad, 
and  the  plaintiff  a  stranger  to  it,  he  had  no  other  way  to  avoid 
it  but  by  plea. 

But  it  is  said  the  plea  is  bad,  because  the  matter  of  de- 
fence which  it  sets  up  existed  prior  to  the  judgment,  within 
the  cases  of  M^Farland  v.  Irwitiy  (8  John.  Rep.  77 ;)  Cook 
v.  JoTieSf  (Cowp.  727  ;)  and  Bush  v.  Gower,  (2  Str.  1048.) 
The  rule,  that  nothing  which  was  a  defence  to  the  original 
action  can  be  pleaded  in  scire  facias^  applies  only  to  the  ori- 
ginal parties  or  to  privies,  not  strangers.  This  is  evident 
from  the  reason  and  nature  of  things. 

If,  then,  the  defendant  has  a  right  to  set  up  this  matter  of 
defence,  is  it  not  conclusive,  to  show  the  judgment  which  is 
sought  to  be  enforced,  absolutely  void  as  against  the  defend- 
ant 7  It  was  a  judgment  by  default,  not  by  confession  or  t)er- 
diet^  and,  therefore,  not  within  the  statute  of  17  Car.  2,  c.  8, 
(Tidd.  847,  1  R.  L.  144,  s.  5.)  which  provides  that  the 
death  of  either  party,  Mtosen  verdict  and  judgment,  shall 
not  be  alleged  for  error,  so  as  the  judgment  be  entered  with- 
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]iKW":YOHK»  in  two  terms  after  the  vetdict ;  nor  within  the  act  of  April 
^^^f^^^'  15th,  1814,  (sess.  37,  ch.  200,  g.  40,)  which  has  a  provision 
Grwwoid  similar  to  the  last  in  relation  to  jodgments  entered  hj  con- 
St0w«rt  f^s*'**^"^*  after  the  death  of  the  defendant ;  so  that  they  be  en- 
tered in  two  terms  after  the  signtdg  a  plea  of  confession  in  ac- 
tions  pending  during  the  dcffendtint^s  life  time ;  nor  is  it  with- 
in the  10th  section  of  iikf  act  conceming^ex^cutbrs  and  ad* 
ministrators,  (1  R.  L.  SUS)  which  pYotid^  that  jndgment 
shall  not  abate  by  the  death  of  either  party,  after  interlocu- 
tory judgment,  (8  <k  0  W.  3,  c.  11 ;  Tidd,  84T ;)  for  the  lep- 
rdsentatives  of  the  deceased  were  not  brought  in  and  made 
parties  by  scire  facias^  which  was*  necessary  by^  that  statute. 
Nor  can  the  judgment  be  supported  on  the  ground  of  re- 
lation. It  cannot  relate  back  to  a  period  anterior  to  the  term 
a#of  which  it  was  enteredi  (Tldd,  849,  and  thie  caseii  ibksre 
oited.)(a)  It  was  entered  on  the  20th  October,  I8l8,i.  e. 
during  the  October  term,  which  comtneneed  on  the  third 
Monday  of  that  month.  Walton  died  on  the  Mh;  about  a  fort- 
night before  the  term  commeneedi  Hie  judgment  is,  there- 
fore, void ;  and  the  demurrer  consequently  well  taken.  If 
void,  it  was  no  lien  on  the  lands  of  the  defendant ;  a  conclu- 
sive objection  against  an  execution  upon  land  in  the  hands  of 
the  terre-tenants. 

Judgment  for  the  defendant. 

(«)  And  YiiL  Bemmet  n  DmvU^  S  CoHTMi'b  Rep;  €8. 
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MBW-TORK. 
May,  18U. 


Marsh  against  Lawrence. 


Manb 

T. 

Lawrenor. 


Error  from  the  C.  P.  of  Onondaga,  where  the  cause  came  be^d©emed*^ 
by  appeal  from  a  Justice's  Court,  by  which  judgment  was  Talid  oonfef 
rendered  against  Marsh  for  830.  mSnt^teiMiJii 

The  action  below  was  trover  by  Edmund  Lawrence  against  io«tice  under 
Marsh  for  a  horse.  The  cause  was  tried  in  the  C.  P.  in  Au-  (,««.  41,  eh. 
gust,  1822,  when  the  jury  found  a  special  verdict,  that  in  ^*»  ■•  ^0 
the  term  of  November,  1818,  in  the  C.  P.  of  Onondaga,  one  eonfewion, 
Hutchinson  recovered  a  judgment  of  81010,  the  penalty  of  a  2!d*^*5^!L* 
judgment  bond  and  costs,  against  M.  Curtis  and  Joab  Law-  under  that  lU- 
rence,  which  was  docketed  December  11th,  1818  ;  that  afi.  ^^J^St^ 
fa,  issued  thereon,  and  was  delivered  to  Bronson,  a  deputy  ,  A  i^MifiBa. 
sheriff  the  28ih  September,  1819,  at  8  A.  M.  who  levied  up-  |I^nird5^S2 
on  the  personal  property  of  Curtis  and  Lawrence,  and  sold  3iedebti«d«« 
Lawrence's  property  on  the  15th  September,  1821,  to  8450,30  fendant  to  the 
which  was   paid  to  Hutchinson  ;  and  on  the  15th  January,  pl*™^  ^  J^ 

*     mon6T  paid  by 

1822,  Hutchinson  received  8240,90,  in  full  of  his  judgment.  Uie  latter,  aa 
That  the  judgment  was  given  for  a  debt  of  Curtis,  Lawrence,  JJ^foJ^j^r  ^k 
being  the  surety ;  that  under  date  of  the  10th  May,  1820,  lofficient.' 
Curtis  executed  a  bill  of  sale  of  the  horse  in  question  with  o^awimnent 
divers  other  personal  property  particularly  mentioned  in  it,  of  ^ooda,  de. 
reciting  that  Lawrence  had  thus  become  security,  and  provi-  tlMobJectiato 

■ecQio  the 
Tendee  ep 
aarety  for  the  vendor,  and  that  in  caae  the  vendee  shall  become  liable,  that  he  may  turn  tke 
l^ooda  out  on  execntion,  or  that  they  shonld  be  at  his  disposal  at  private  aale,  accoontiaf  to 
the  vendor  for  the  proceeds,  is  in  nature  of  a  mortgage,  the  possession  of  the  vender  con- 
sistent with  the  face  of  the  deed,  and  therefore  not  evidence  or  fraud  as  to  creditors. 

An  equity  of  redemption  in  goods  cannot  be  taken  and  sold  on  ezeeation. 

A  justice's  execution  was  levied  on  roods,  which  wnre  sold ;  but  previous  to  the  the  levy, 
a^.  fa,  against  the  same  goods  had  oeen  delivered  to  the  sheriff;  held,  that  the  levy  and 
sale  upon  the  justice's  execution  changed  the  property  of  the  goods,  and  the  sheriff  ooald 
not  afterwards  take  them. 

If  a  sheriff,  having  two  executions,  sell  on  a  junior  one,  the  sale  is  valid. 
^  The  supreme  court  will  not  interfere  summarily,  and  direct  how  monmr  levied  on  esooa- 
tion  by  a  constable,  or  other  person,  not  their  own  officer,  shall  be  applied. 

Otherwise,  as  to  their  own  officers. 

Whether  a  levy  will  ever  be  presumed  as  between  conflicting  ezeoations,  (doubUd  ly 
fitmuai.ABrD,  J.  interrupting^  Noxon  arguendo^) 

It  seems,  that  a  levy  will  be  presumed  in  no  case,  unless  where  a  want  of  it  would  bQ 

roes  negligence  ia  the  officer,    (rer  SumRaLAifD,  J.  interrupting  iVoxefi,  mrguendo,) 

Vol.  IV.  59 
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jisw-TOBK,  diDg  that  the  articles  should  be  at  the  disposal  of  Lawrence, 
*^*J*1^'    in  case  he  should  be  made  liab'e  on  the  judgment ;  that  be 
Ifarrii      might  turn  them  out  to  be  sold  on  the  execution,  or  take 
^-         them  into  his  own  possession,  and  dispose  of  them  at  private 
sale,  accounting  to  the  vendor  for  the  proceeds.     That  this 
iBitrument  was  made  out  in  1821 ;  and  was  sent  by  Curtis  to 
Lawrence  on  the  15th  September,  1821,  without  any  request 
of  Lawrence  for  that  purpose,  at  that  time  ;  though  Lawrence 
bad  frequently  requested  Curtis  to  secure  him ;  that  the  bill 
of  tale  was  intended  to  include  all  the  personal  property  of 
Lawrence  holden  by  the  execution ;  and  was  ante  dated  by 
mistake  ;  that  Lawrence  never  took  possession  of  the  pro- 
perty, or  any  part  of  it-    That  on  the  30th  November,  1821, 
a  judgment  was  rendered  before  N.  EL  Earll,  Esq.  a  justice  of 
Onondaga,  in  favor  of  Lawrence,  against  Curtis,  for  9100,32, 
on  a  written  confession,  in  these  words :  **  Joab  Lawrence  r^ 
Medad  Curtis.    Medad  Curtis,  the  defendant  in  this  cause, 
hereby  certifies,  that  he  is  indebted  to  the  plaintifi"  in  this 
cause,  in  the  sum  of  SI 00  over  and  above  all  demands  in 
&vor  of  the  defendant  against  the  plaintiff;  and  that  the  same 
is  due  for  money  paid  by  him  to  James  Hutchinson,  as  s^ 
curity  for  him,  the  defendant.    Witness,  &c.  November  SOtb, 
182L  (Signed)  Medad  Curtis.   That  the  judgment  confessed 
was  for  part  of  the  money  raised  by  a  sale  of  Lawrencels 
property ;  and  Curtis  made  affidavit  before  the  justice  thus  : 
**  Onondaga  county,  ss*    Medad  Curtis,  the  above  named  de* 
fendant,  being  duly  sworn,  saith,  that  the  above  statement  is 
true,  and  that  the  judgment  confessed  in  the  above  cause  is 
not  for  the  purpose  of  defrauding  creditors,  and  that  he  hon- 
estly and  truly  owes  that  sum  to  Medad  Curtis.*"    That  on 
the  1st  December,  1821,  execution  was  issued  on  the  judg- 
ment by  consent  of  Curtis,  and  ddivered  to  J.  Bronson,  a 
constable,  who,  on  the  8d  December,  1821,  levied  on  Curtis* 
property,  including  the  horse,  having  then  the  bill  of  sale, 
which  was  delivered  by  Joab  Lawrence  to  his  son  Edmund 
Lawrence,  (the  defendant  in  error)  the  appellee  in  the  Court 
below,  and  by  him  delivered  to  Bronson,  to  have  the  proper- 
ty specified  in  it,  levied  upon  by  him,  on  the  justice's  exe- 
cution.   That  on  the  16th  December,  1821,  Bronson  sold  the 
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hone  on  this  execution  to  Edmund  Lawrence,  (the  ^fend-  naw-'fi^vSt 
ant  in  error)  who  took  him  into  his  possession.  That  other  ^*^'  ^^^ 
artieles  beside  those  mentioned  in  the  bill  of  sale  were  also 
levied  on  and  sold.  That  when  the  horse  was  sold,  he  was  in  .  ▼• 
Curtis'  bam,  but  had  been  taken  out  and  shown,  and  several 
bids  made  on  him,  ^c  That  in  Augutt  term,  182%  of  tin 
Oupndagat  C.  P.  Jonas  EarU,  Jan.  recovered  judgment 
against  Curtis,  for  •10d,47, docketed  Mth  August,  11^20 ;  apoa 
which  a  writ  of  JE.  fa.  was  iasued  ajKl  leturaed  nulla  bmm  / 
and  on  the  30th  November,  1821,  an  alias  JL  feu  tested  fht 
the  29th  November,  1821,  and  retornable  the  4th  Monday  of 
February  thereafter,  was  delivered  to  Elisha  Marsh*  (the 
plaintiff  in  error)  the  appellant  below,  a  deputy  sheriff  of  On^ 
ondaga;  that  on  the  18th  December,  1821,  Marsh  took  the 
bono  in  question  from  Edmund  Lawrence,  and  adverttacd 
and  sold  him  previous  to  this  suit  being  commenottd  before 
the  justice.  That  Curtis  had  possession  of,  and  used  the  horse 
frofls  the  90th  November,  to  the  1^  December  1821,  Marsh 
&  Curtis  residing  within  100  rods  of  each  other  in  the  same 
village.  That  Marsh  knew  nothing  of  the  constable's  sale, 
till  the  day  he  took  the  horse.  That  the  execution  in  favor 
of  Earll  wail  returned  satisfied  by  Msirsh ;  but  whether,  dec. 
The  Court  of  Common  Fleas  gave  judgment  for  the  plain* 
tiff  (the  appellee)  below. 

B.  F.  Butkry  for  the  plaintiff'  in  error. 

1.  The  property  of  Curtis  was  bound  from  the  time  when 
the  alias  fi.  fa.  was  delivered  to  Marsh,  the  deputy.  The 
defendant  in  error  relies  on  the  general  principle  advanced 
in  Payne  v.  Dreia,  4  (East,  028,)  that  till  actual  levy,  the 
property,  notwithstanding  the  delivery  of  the  execution  to 
the  sheriff,  remains  in  the  defendant,  sutgect  to  be  levied  up- 
on by  any  other  process.  We  understand  this  Court  have 
followed  Payne  v.  Drew^  in  Hotchkiss  r.  M^Vickeff  (12 
John.  403.)  There  is  a  distinction,  however,  between  the 
sheriff's  right  to  maintain  trover,  and  his  right  to  seize  the 
property.  But  admitting  the  constable's  lien  could  not  be 
divested  by  any  act  of  the  sheriff,  while  that  lien  existed ;  that  ' 
the  sheriff  could  not  take  the  property  out  of  the  constable's 
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NBW-TORK,  hands,  because  it  was  in  custody  of  the  law,  the  reason  had 

May.  1825.    ceased  in  this  instance ;  for  it  was  sold  and  had  passed  inta 

Manh      ^^  hands  of  the  defendant  in  error.     The  lien  had  there*^ 

2i fore  ceased.    It  is  extremely  well  settled,  that  the  defendant 

m  the  execution  cannot,  by  any  voluntary  sale  or  assign* 
iiient  oHiis  own,  defeat  the  lien  which  is  created  by  the  mere 
delivery  of  the  execution ;    but  the  sheriff  may  take  the 
property  wherever  he  can  find  it  in  bis  county,  before  the 
return  day  of  the  execution.   {Haggerty  v.  Wilber^  16  John^ 
987.     Lambert  v.  Paulding^  18  id.  Sll.     Beab  v.  Alkn^  idr 
868.)    Now,  if  the  defendant,  Curtis,  could  not  prevent  the 
sheriff's  following  the  property  by  a  direct  sale,  shall  he  be 
permitted  to  work  that  consequence  indirectly  by  voluntarily 
creating  a  judgment,  and  procuring  a  judical  sale.     In  a 
word,  shall  he  be  permitted  to  do  that  indirectly,  which  the 
law  will  not  allow  him  to  do  directly  ?  to  do  that  by  opera- 
tion of  law,  which  he  cannot  do  by  his  own  act  ?    There  \w 
no  more  reason  for  protecting  the  purchaser  in  one  case  than 
in  the  other.     The  goods  are  subject  to  the  previous  lien, 
like  lands  to  the  judgment  first  docketed.     The  delivery  of 
a  fi.  fcL  to  the  sheriff  has  the  same  effect  upon  the  defend- 
ant's goods,  as  the  docket  of  a  judgment  upon  his  lands. 
Unless  this  be  so,  the  plaintiff  in  the  execution  is  without 
remedy.     The  purchaser  of  the  goods  is  not  a  sufierer.    He 
is  bound  to  inquire,  and  know  of  all  executions  in  the  sheriff's 
hands  ;  and  the  omission  to  do  so  is  his  own  fault.     There 
is  the  more  reason  that  he  should  be  holden  to  this  in  the  case 
before  the  Court ;  for  you  have  no  control  over  the  money 
in  the  hands  of  the  constable,  he  not  being  your  officer,  but 
an  officer  of  the  inferior  Court.    Beside,  a  previous  levy  by 
the  sheriff  should  be  presumed. 

2.  The  defendant  in  error  can  claim  no  rights  under  the 
bill  of  sale,  for  several  reasons.  One  is,  because  it  was  never 
executed.  Joab  Lawrence  did  not  know  of  it,  nor  assent 
to  it;  another  he  waived  it  by  selling  under  the  execution ; 
another,  it  was  fraudulent  and  void  as  being  a  general  sale» 
and  the  possession  never  changed ;  {Sturtevant  v.  Ballard^ 
9  John.  Rep.  887,  and  the  cases  there  cited  ;)  another,  that 
the  sale  was  to  Joab  Lawrence.     How  can  it  be  made  to 
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Mure  to  the  benefit  of  Edmund  Lawrence,  the  defendant  in  nbw-yoiik, 
error,  who  was  a  stranger  to  the  transaction,  so  as  to  enable      *^' 
him  to  maintain  trover  T  Hanb 

8.  The  judgment  in  favor  of  Joab  Lawrence  was  void.  ^* 

The  confession  was  defective  within  the  statute  (sess.  41, 
ch.  04,  s.  6,  7.)  The  written  confession  and  specification 
are  not  sufficiently  definite  to  satisfy  the  7th  section  of  the 
act.  The  oath  was  not  in  due  form.  The  specification 
should,  at  least,  be  as  particular  as  was  required  by  the  act 
passed  at  the  same  session,  in  relation  to  confessions  in  courts 
of  record.  (Ch.  259,  s.  8.  Lawless  v.  Racket,  16  John.  149.) 
By  the  act  now  in  question,  the  defendant  is  required  to  set 
forth  the  particular  items  of  the  demand.  The  specification 
is  too  general.  It  is  no  guide  to  creditors,  who  were  actually 
concerned  in  this  case  ;  and  therefore  the  doctrine  in  Griffin 
V.  Mitchelly  (2  Cowen.  548,  550,)  cannot  be  replied  to  us. 
The  statute  (7th  sect.)  declares  the  judgment  void  if  it  want 
the  proper  specification ;  and  Woodcock  v.  Bennet,  (1  Cow- 
en's  Rep.  711,)  reviewed  all  the  cases,  and  declared  that 
where  the  judgment  is  void,  even  purchasers. 6ona^/^,  will 
not  be  protected. 

jB.  Z).  Nozon^  contra.  The  assignment  of  the  property 
was  by  way  of  mortgage,  and  it  has  been  often  decided  that 
a  continuing  possession  of  the  vendor  being  consistent  with 
the  contract,  is,  in  such  case,  no  evidence  of  fraud.  That 
the  transaction  was  morally  right,  appears  by  the  special 
verdict.  Edmund  Lawrence,  though  not  nominally  a  party, 
was  really  so.  The  bill  of  sale  was  delivered  to  him.  At 
any  rate  he  was  the  agent ;  as  such,  had  possession  of  the 
property  and  might  maintain  trover.  He  was  a  bailee.  It 
appears  from  the  verdict,  that  the  claim  upon  the  mortgage 
was  never  abandoned;  at  least,  the  verdict  does  not  find 
that  it  was ;  and,  therefore,  the  equity  of  redemption  was 
sold. 

The  confession,  specification  and  oath,  though  not  formal, 
are  a  substantial  compliance  with  the  statute.  The  cause 
and  item  of  indebtedness  are  given.  It  is  for  money  paid  as 
security ;  and  could  not  be  more  specific. 
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NEW-TORKy      Here  is  no  room  to  presume  a  previous  levy  by  the  sheriffl 

May,  1825.    "pjig  doctrine  of  presumption  comes  in,  only  where  the  exc- 

Mareh       cution  has  been  along  time  in  the  sheriff's  hands.     The  ver- 

,     ^'         diet  finds  there  was  no  levy,  and  none  was  endorsed  on  the 

Lawrence.  "^ 

execution. 

[Sutherland,  J.  It  is,  at  least,  quettionable  whether  a 
levy  should  ever  be  presumed  as  between  conflicting  execu- 
tions ;  and  I  do  not  think  it  could  be  presumed  here,  upon 
any  ground.  It  is  done,  I  believe,  only  in  cases  where  a 
want  of  it  would  be  gross  negligence  in  the  officer.] 

If  there  be  any  presumption  here,  it  is  against  the  levy. 

I  had  almost  supposed  the  gentleman  had  given  up  his 
claim  upon  the  point  of  the  previous  delivery  of  the  execu- 
tion ;  as  he  put  himself  on  Payne  v.  Drew^  (4  East,  523,) 
which,  if  law,  is  certainly  against  him.  But  he  seemed  to 
suppose  that  case  merely  went  against  trover  by  the  sheriff. 
Our  statute  is  the  same  as  the  English ;  and  our  common 
law  is  the  same,  touching  the  effect  of  the  delivery  of  an 
execution.  Payne  v.  Drew  decides,  that  where  there  are 
two  equal  authorities,  the  one  first  actually  levied  or  exe- 
cuted takes  preference.  It  is  agreed  that  the  sheriff  had  not 
such  a  lien  as  would  sustain  trover.  This  is  the  aettltd 
law.  {Hoichkiss  v.  M'  Vicker,  12  John.  Rep.  403.)  The  caMt 
cited  from  the  18  Johnson,  are,  that  the  defendant  cannot 
defeat  the  execution  by  voluntary  assignment ;  and  where 
he  removes  the  property,  and  it  is  sold  on  an  execution  sub- 
sequently delivered,  not  that  the  sale  shall  be  defeated,  but 
merely  that  the  money,  the  avails  of  the  sale,  ahall  be  ap- 
plied under  the  direction  of  the  Court,  according  to  the  date 
of  the  delivery  of  the  executions.  This  leaves  the  sale  to 
stand  good.  Such  was  the  case  of  Lambert  v.  Paulding  (18 
John.  311.)  That  case  is  stronger  for  us  than  Payne  t. 
Drew.  The  objection,  that  the  defendant  was  doing  indi- 
rectly, through  a  judgment  confessed,  what  he  could  not  do 
directly,  will  not  avail.  It  can  not  be  pretended  that  there 
was  any  fraud  in  the  proceeding.  Where  two  executions 
are  iurthe  same  sheriff's  hands,  and  he  sells  on  the  younger, 
even  there  the  sale  would  be  valid.     (SmaUcomb  v.  Cross  4* 
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Buckingham,  Carth.  419,  20.     1  Salk.  320,  and  1  Ld.  Kaym.  new-york, 
251.     Sandford  v.  Boosa,  12  John.  102,  3,  4.)  ^^^^J^' 

Curia,  per  Woodworth,  J.,  (after  staling  the  case.)    The         v. 
specification  filed  with  the  justice  was  substantially  a  com- 
pliance with  the  statute,  sess.  41,  ch.  94,  s.  7. 

The  bill  of  sale  must  be  considered  in  the  nature  of  a 
mortgage,  and  the  possession  of  Curtis  consistent  with  it. 
It  provides  that  the  articles  conveyed  should  be  at  the  dis- 
posal of  Joab  Lawrence,  that  he  should  have  the  right  to 
turn  them  out  to  be  sold  on  the  execution  of  Hutchinson,  or 
dispoie  of  them  at  private  sale.  Lawrence,  then,  had  the 
right  of  taking  possession  at  any  time  when  he  should  think 
proper.  Curtis  had  no  right  to  detain  them  for  any  definite 
period.  He  was  subject  to  the  pleasure  of  Lawrence.  He 
had,  indeed,  an  equitable  interest,  in  the  nature  of  an  equity 
of  redemption,  in  the  goods,  and  a  right  to  any  surplus,  if 
they  were  sold.  If  this  be  so,  I  do  not  perceive  that  they 
could  be  considered,  in  judgment  of  law,  the  good^  and  chat- 
tels of  Curtis,  so  as  to  be  subject  to  the  execution  of  Earll. 
That  could  not  attach  on  an  equity,  which  was  all  that  re- 
mained in  Curtis.  If,  therefore,  it  be  conceded  that  the  de- 
fendant in  error  acquired  no  title  under  his  purchase,  still  he 
iMid  the  lawful  possession  of  the  horse,  and  might  well  main- 
tain an  action  against  the  plaintiff  in  error,  who  derived  no 
authority  from  the  execution  to  make  the  levy  and  sale.  I 
lAoliiie  to  think  that  the  decision  of  this  cause  might  be  plac- 
ed OD  tliat  ground. 

U,  however,  I  am  mistaken  on  this  point,  then  the  ques- 
tion ariaes,  whether  the  Common  Pleas  execution  of  Earll, 
having  been  delivered  to  the  sherifif  before  the  justices  exe- 
cution was  levied,  is  entitled  to  a  preference.  If  the  pro- 
perty was  bound  from  the  time  of  the  delivery,  and  the  de- 
fendant in  the  execution  could  not  make  a  valid  sale  of  it 
afterwards,  the  law  will  not  permit  him  to  do  the  same  thing 
indirectly,  by  confessing  a  judgment  and  authorising  a  ju- 
dicial sale. 

But  a  more  diflicult  question  is  presented  here,  and  that 
ia»  whether  the  purchaser,  under  the  justice's  execution,  is 
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NBW-YORK,  not  protected  ?  I  am  not  aware  that  this  point  has  been  cle« 
May,  1835.    cided  by  our  courts. 

Manh  "^he  statute  declares  that  no  writ  of  execution  shall  bind 

-    ^-  the  property  of  the  goods,  but  from  the  time  the  writ  shall 

be  delivered  to  the  sheriff.  (1  K.  L.  502.)  The  meaning  of 
these  words  is,  that  after  the  writ  is  so  delivered,  the  defend- 
ant cannot  make  an  assignment,  or  do  any  act  to  divest  the 
right  of  the  sheriff  to  take  the  goods.  The  delivery  does 
not  alter  the  property ;  but  both  before  and  since  the  stat- 
ute of  frauds,  it  continues  in  the  defendant  until  execution 
executed.  (12  John.  Kep.  403.)  The  delivery  of  the  execu- 
tion does  not,  however,  in  every  case,  authorize  the  sheriff 
subsequently  to  take  the  goods  and  sell  them.  In  Payne  v. 
DreWf  (4  East,  538,)  Ld.  Ellenborough  very  fully  and  accu- 
rately examined  the  cases  on  this  subject  and  observed, 
that  **  the  sense  in  which,  and  the  extent  to  which  goods  are 
said  to  be  bound,  is,  that  it  (the  fi.  fa.)  binds  the  property 
a«  against  the  party  himself,  and  all  claiming  by  assignment 
from,  through,  or  under  him ;  but  it  does  not  so  vest  the 
property  in  the  goods,  absolutely,  as  to  defeat  the  effect  of 
a  sale  thereof,  made  by  the  sheriff  under  an  execution.^'  A 
sheriff  cannot  maintain  trover  for  goods  taken  out  of  the 
possession  of  the  party,  against  whom  the  execution  issued, 
until  he  has  made  a  levy.  He  has  only  a  right  to  seize  the 
goods,  if  he  can  find  them.  (12  John.  403.) 

It  is  well  settled,  that  if  two  writs  of  fieri  facias  are  deliv- 
ered to  the  sheriff,  and  he  sells  under  the  junior  execution, 
such  sale  cannot  be  avoided,  and  the  party  has  no  remedy 
but  against  the  sheriff.  The  property  of  the  goods  is  bound 
by  the  sale ;  and  cannot  be  taken  by  the  execution  first  de- 
livered. The  reason  given  is,  ^*  that  sales  made  by  the  sheriff 
ought  not  to  be  defeated  ;  for  if  they  were,  no  man  would 
buy  goods  levied  upon  by  a  writ  of  execution.^  (I  Ld- 
Raym.  252.  4  East,  523.  12  John.  163.  403.) 

The  present  case  is  distinguished  by  this ;  that  here  are 
different  officers.  But,  if  the  principle  be  sound,  it  follows, 
that  any  junior  execution,  first  levied,  and  a  sale  under  it, 
confers  a  good  title  on  the  purchaser.  If  the  executions  are 
in  the  hands  of  the  same  officer,  the  plaintiff  in  the  first  ex« 
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f)cutioit  has  a  perfect  remedy  against  him :  for  it  is  his  duty  ncw-york, 
to  sell  on  the  first ;  and  if  he  does  not,  Ke  is  answerable.  If  ^*y'  ^®**' 
the  executions  are  in  the  hands  of  different  officers,  then  the  Manh 
liability  of  ihe  sheriff  to  whom  the  first  execution  was  deliv-  -  7' 
ered,  would  depend  on  the  question,  whether  he  had  been 
guilty  of  negligence  in  not  having  made  a  levy  before  the 
sale  under  the  second  execution.  If  there  be  no  negligence,  I 
apprehend  the  party  would  be  without  redress,  unless  the 
money  produced  by  the  sale  under  the  second  execution 
happened  to  remain  in  the  hands  of  the  sheriff,  when  an  ap- 
plication was  made  to  the  Court  for  a  rule  directing  to  whom 
it  should  be  paid  over.  This  was  done  in  Lambert  v.  Pauld- 
ing, (18  John.  311.)  If,  however,  it  should  appear  that  the 
money  actually  raised  on  the  second  execution,  had  been 
paid  over  to  the  plaintiff  in  that  execution,  this  remedy 
would  fail ;  and,  consequently,  the  lien  arising  by  the  first 
delivery  would  become  ineffectual.  Whatever  might  be  the  • 
result  of  an  application  against  an  officer  of  the  Court,  direct- 
ing him  to  pay  over  money,  the  execution  of  this  summary 
jurisdiction  would  not  be  used  to  enforce  such  an  application 
against  an  officer  of  another  Court,  over  whom  this  Court 
has  DO  controK  But  if  otherwise,  it  does  not  affect  the  pre- 
sent question,  which  is  between  the  sheriff  and  the  purchaser 
under  the  second  execution.  The  general  principle,  it  ap- 
pears to  me,  goes  the  whole  length  of  upholding  the  title  ef 
the  purchaser  under  the  second  execution,  provided  the  levy 
and  sale  were  perfected,  before  a  levy  on  the  first.  The 
fact  that  one  execution  issued  from  this  Court,  or  the  Com- 
mon Pleas,  and  the  other  from  a  Justice's  Court,  cannot 
change  the  principle  which  governs. 

In  the  case  of  Lambert  v.  Paulding,  it  appeared  that  the 
vessel  was  bound  by  an  execution  delivered  to  the  sheriff  of 
New- York.  It  was  removed  to  Westchester :  and  there  le- 
vied on  and  sold.  The  title  of  the  purchaser  was  not  even 
questioned.  It  was  conceded  on  the  argument,  that  the  pro- 
perty in  the  vessel  acquired  by  the  purchaser  remained  un- 
disturbed. The  claim  was,  that  the  proceeds  in  the  hands  of 
the  sheriff  were  subject  to  the  lien,  and  the  Court  directed 
the  sheriff  to  pay  them  over.   This  case  is  very  much  in  point. 

Vol.  IV.  60 
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NBW-YORK,  The  only  difierence  is,  that  the  purchaser  derived  his  Ikle 

May,  1825.    gj-Q^j  ^  constable's  sale,  and  not  from  a  sheriff's.     But  the 

CUrkton     constable,  in  this  case,  had  the  same  right  to  levy  and  sell 

▼•  the  horse,  that  the  sheriff  of  Westchester  had  to  sell  the  ves* 

seL     If  so,  the  purchaser's  title  is  valid.     It  was  not,  ibfin, 

competent  for  the  sheriff  to  take  the  horse,  by  virtue  of  his 

execution,  from  the  premises  of  the  defendant  in  error ;  and 

the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Clarkson  against  Edes. 

When    tha 

general  owner  Eruor  from  the  C.  P.  of  the  city  of  New- York.  The  ac- 
^rto  withlSii  ^^^  ^°  ^^^  Court  below,  was  indebitatus  assumpsit^  by  Edes 
ownenhipand  against  Clarkson,  for  freight,  primage  and  average,  in  res- 
SeveneUo?  P^^t  to goods,  &c.  carried,  &c.  in  a  schooner,  called  Thetis, 
charterer,  the  ^^  plaintiff  master,  from  Havana  to  New- York,  and  for 
■ideredowneri  care  and  attendance,  &c.  about  loading  and  unloading  the 
Midtheformer  goods,  &c.  The  cause  was  tried  in  May  term,  1824,  in  the 
fteiffht ;  Court  bclow,  before  iRvmo,  first  Judge. 

he  hedoei  ^"  *^®  ^"^''  ^^  plaintiff  gave  in  evidence,  two  bills  of 
not  part  with  lading.  One  of  goods  shipped  by  the  Thetis,  by  Drake  and 
Sd^S^  o°f  Mitchell,  of  Havana,  for  New- York,  deliverable  in  good  or- 

the  TeMel. 

In  the  latter  oaee,  he  may  maintain  an  action  for  the  freight,  in  the  name  of  the  mastoTp 
on  the  bills  of  lading. 

Or  he  may  enforce  hie  claim  by  detaining  the  goods  till  payment,  the  law  giving  him  a 
lien  for  the  freight. 

Where  the  general  owners  o  greed  to  freight  and  let  a  schooner  to  D.  Edes  master,  to  pro. 
oeed  from  New- York  to  Havana,  thence  to  Curacoa,  thence  to  Jacmel,  and  thence  to  New. 
York ;  the  owners  covenanting  that  she  should  be  tight,  strong,  well  manned,  victualled  and 
apparelled  during  the  voyage ;  that  D.  might  load,  and  discharge  fVom  on  board,  such  cargo 
or  cargoes,  or  piurts  thereof,  in  either  of  the  ports  or  places,  as  by  them  should  be  ordered  ; 
the  sonooner  to  proceed  as  soon  as  despatched  by  D.  at  either  or  any  of  the  ports  or  places 
mentioned,  direct,  and  without  delay,  to  the  next  port  or  place,  D.  agreeing  to  deliver  and 
receive  the  cargoes,  or  parts  thereof,  at  all  the  places,  along  side,  and  within  reach  of  the 
vessels;  to  pay  the  owners  at  the  rate  of  9325  per  month,  at  the  end  of  every  month,  if  in 
port,  or  on  her  arrival  (if  required,)  with  all  port  charges  except  at  New.York ;  also  to  ad. 
▼ance  what  might  be  neoessary  for  expenses,  if  wanted ;  sufficient  room  in  the  hold  to  be  al. 
lowed  for  the  provisions,  wood  and  water,  and  for  storage  of  the  cables  ;  and  on  the  vessel 
arriving  at  Havana,  or  any  other  port  mentioned,  if  D.  should  request  it  of  the  master  or 
commander,  the  vessel  to  return  direct  to  New- York,  in  which  case  the  voyage  to  be  deemed 
ended,  as  if  she  had  visited  all  the  ports  ;  held,  that  the  general  owners  did  not,  by  this  eon. 
tract,  part  with  the  ownership  and  possession  of  the  vessel  to  D.  so  as  to  preclude  their  Ken 
for  fireight ;  and  that  thoy  might  sue  the  consignee  for  the  freight  on  the  bill  of  lading,  in 
the  name  of  the  master ;  and  that  a  pa3rment  to  the  charterer,  with  notice  of  the  owner's 
claim,  would  not  protect  the  consignee. 

Whether  the   general  owner  has  parted  with  the  ownership  and  possession  to  the  chntf  rer» 
flMiit  be  determined  fVom  the  charlv  party. 
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der,  &c.  at  New  York,  (dangers  and  accidents  of  the  ieas  NBW-TOBKy 
excepted,)  to  Ciarkson,  or  his  assigns,  he  or  they  paying      ^^^^J^^ 
freight^  &c.  dated  the  37th  January,  1824 ;    the  other,  of     ClarkMB 
goods  shipped  by  Clark  and  Co.  on  board  the  Thetis,  for  the        ^^ 
same  voyage,  deliverable  in  like  good  order,  &c.  (with  like 
exception,)  to  Clariison,  or  his  assigns,  he  or  they  paying 
freight,  &c.  dated  the  21st  of  January,  1824.    The  defendant 
below  admitted  the  receipt  of  the  goods,  and  that  he  gave  a 
receipt,  reciting  that  a  controversy  a  r. !l»:w33i   the 
owners  and  one  Charles  Douglass,  as  to  which  was  entitled 
to  the  freight,  and  promising  to  hold  it  for  the  party  who 
should  prove  to  be  legally  authorized  to  receive  it. 

The  plaintiff  then  rested,  and  the  de^fendant,  for  the  pur- 
pose of  his  defence,  read  a  charter  party,  which  was  admit- 
ted to  be  correct,  and  to  be  executed  by  the  owners  of  the 
schooner,  and  by  Douglass,  and  that  the  freight  for  which 
this  suit  is  brought  was  earned  by  the  schooner,  on  the  voyage 
made  under  the  charter  party ;  which  was  as  follows : 

^This  charter  party,  made  and  concluded  this  10th  day 
of  November,  A.  D.  1828,  between  William  Lockwood  dt  Co. 
and  John  Bulkley  &  Son,  of  the  city  of  New  York,  of  the 
first  part,  and  Charles  Douglass  of  the  aforesaid  city,  of  the 
second  part,  witnesseth,  that  the  said  parties  of  the  first  part 
have  hereby  agreed  to  freight,  and  to  let  to  the  said  party  of 
the  second  part,  the  whole  of  the  schooner  called  the  Thetis 
of  New  York,  of  the  burthen  of  09  f|  tons,  whereof  Hiomas 
Edes  is  master,  for  the  following  voyage,  viz. :  to  proceed 
from  hence  to  the  port  of  Havana ;  at  and  from  thence 
to  Curacoa,  with  the  privilege  of  touching,  if  necessary, 
at  a  port  or  place  on  the  south  side  of  St.  Domingo,  on  her 
way  to  the  aforesaid  port  of  Curacoa ;  at  and  from  thence 
to  Jacmel,  St.  Domingo,  and  from  thence  back  to  New  York. 
The  parties  of  the  first  part  engage,  that  the  said  schooner 
shall  be  tight,  strong  and  well  manned,  victualled  and  appa- 
relled, and  shall  be  so  kept  during  the  continuance  of  said 
voyage ;  that  the  party  of  the  second  part  may  load  and  dis- 
charge from  on  board  said  schooner,  such  cargo  or  cargoes, 
or  parts  thereof,  in  either  or  any  of  the  above  ports  or 
places,  as  by  them  shall  be  ordered.     The  said  schooner  to 
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-YORK,  was  entitled  to  receive  it,  and  that  the  defendant  was  to  be 
May,  IMS.  accountable  to  the  one  who  should  be  adjudged  lawfully  cn- 
CterkMo  titled  ;  his  payment  was  with  a  view  to  this  accountability  ; 
the  more  so,  as  he  took  an  indemnity.  That  this  accounta- 
bility was  evidently  to  depend  on  the  decision  of  some  court ; 
and  the  only  question,  therefore,  would  be,  who  was  the 
owner  and  possessor  of  this  vessel  for  the  voyage  ?  That  if 
the  general  owners  were  to  be  in  possession  of  the  Tetsci,  and 
have  the  control  of  her  during  the  voyage,  they  were  entitled 
to  the  freight.  That  this  would  depend  on  the  construction 
of  the  charter  party,  the  various  provisions  of  which  he  ex- 
amined ;  and  held,  that  they  had  not  parted  with  the  owner- 
ship and  possession.  That  being  both  owners  and  in  pos- 
session, they  were  entitled  to  receive  the  freight  and  to  en- 
force the  claim,  either  by  detaining  the  goods  until  the  freight 
was  paid,  or  by  bringing  an  action  on  the  bills  of  lading. 

To  this  opinion  the  defendant's  counsel  excepted,  a  ver- 
dict was  found  for  the  plaintiff  for  4109,74,  on  which  judg- 
ment was  rendered  in  the  Court  below,  and  the  cause  came 
here  upon  a  bill  of  exceptions. 

T.  A.  Emmetf  for  the  plaintiff  in  error,  contended,  1. 
That  the  owners  bad  no  right  to  look  to  any  other  than  Doug- 
lass for  the  monies  due  under  the  charter  party.  Hntton  y. 
Braggt,  7  Taunt  14.  Cristia  v.  LewU^  2  Brod.  &  Bing. 
410.)  And  he  distinguished  this  from  Hooe  v.  Crraverman^  (1 
Cranch,  214 ;)  and  he  also  cited  as  bearing  upon  this  point* 
Ofxune  V.  Palmer,  (8  Wheat  632,  per  Johnson,  J.)  CkoMd- 
kry.  Beldetij  (18  John.  157,  per  Spencer  J.)  1  Com.  on 
Cont  859-60 ;  Doug.  104  ;  Abbott,  228 ;  Faith  v.  JS.  /•  Co. 
(4  B.  &  A.  630  ;)  and  Tate  v.  Meek,  (8  Taunt.  280,  298.) 

2.  The  owners  had,  at  any  rate,  no  other  right  than  a 
mere  lien  on  the  property,  and  having  parted  vrith  this,  had 
no  right  to  sue. 

3.  If  the  owners  might  sue,  the  charterer  bad  the  same 
right ;  and  he,  having  first  carried  his  right  into  effect,  de«- 
•prived  the  owners  of  their^s  as  against  Clarkson. 

J.  Anthon,  contra,  contended,  1.  That  the  bills  of  lading 
being  in  the  common  form,  the  freight  money  was,  from  the 
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nature  ofthe  instrument,  payable  to  the  owners;  (Abbott,  pt.  nbw-i 
3»  ch.  2 ;)  and  the  master  may  collect  it  in  his  own  name.(id.)     ^^^J^jJJ^' 

That  Mes8r8.Lockwood  &  Co.  and  Bulkley  &  Son  were  to  cWkMn 
be  considered  the  owners,  he  cited  Marcadier  v.  The  Che$' 
apeahe  Ins.  Co.  (8  Cranch,  49,  per  Marshall,  C.  J.)  Christie 
V.  Lewis,  (2  Brod.  <fe  Bing,  435 ;)  Gracie  v.  Palmer,  (8  Wheat. 
005 ;)  Saville  v.  Champion,  (2  B.  &  A.  511,  per  Abbott,  C. 
J.)  Hooe  V.  Groverman,  (1  Cranch,  237 ;)  Abbott,  pt.  3,  ch. 
1 ;  Faith  v.  East  Ind.  Co.  (4  B.  &  A.  637,  per  Parke,  arg.) 
2  B.  &  A.  510,  Campbell,  arg. 

2.  Though  the  owner's  lien  be  gone,  the  right  of  action  on 
the  bill  of  lading  remains. 

Emmet,  In  reply,  cited  Yates  v.  Raihton,  (8  .Taunton, 
293.) 

(And  both  the  counsel  examined  at  large,  the  different 
clauses  of  the  charter  party,  and  the  cases  cited,  in  reference 
to  the  question  who  should  be  deemed  owner.) 

WooDwoRTH,  J.  The  plaintiff  below  was  master  of  the 
schooner  Thetis,  and  declared  for  the  freight  of  certain 
goods.  On  the  arrival  ofthe  vessel  at  New- York,  the  goods 
were  delivered  to  the  plaintiff  in  error,  who  gave  a  receipt, 
promising  to  pay  freight  to  the  party  legally  authorised  to 
receive  it.  This  arrangement  was  made  in  consequence  of 
a  controversy  between  the  owners  of  the  vessel,  and  one 
Douglass,  to  whom  they  had  executed  a  charter  party  for  the 
Toyage,  both  claiming  a  right  to  the  freight.  The  defendant 
in  the  court  below  gave  in  evidence  the  charter  party,  and 
proved  that  on  the  10th  April,  1224,  he  paid  the  amount  of 
freight  to  Douglass,  on  receiving  a  bond  of  indemnity.  The 
Judge  held  the  only  question  to  be,  who  was  the  owner  and 
possessor  of  the  vessel  for  the  voyage  ?  and  that  if  the  own- 
ers of  the  vessel  were  to  be  considered  in  possession,  they 
were  entitled  to  receive  the  freight,  and  that  would  depend 
upon  the  construction  of  the  charter  party ;  that,  in  his  opin- 
ion, the  owners  had  not  parted  with  the  ownership  and  pos- 
session ;  and  were  entitled  to  receive  the  freight,  and  to  en- 
force their  claim,  either  by  detaining  the  goods  until  pay- 
ment, or  by  bringing  an  action  on  the  bills  of  lading. 
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To  this  opinion  the  defendant  excepted. 

The  right  to  collect  the  freight  is  exclusive  in  one  or  tbtf 
other  of  the  parties.     This  right  may  be  enforced  by  insisting^ 
on  the  lien  until  payment,  or  by  resorting  to  an  aclioOf 
which  may  be  sustained  in  the  name  of  the  master,  on  the 
bills  of  lading,  for  the  benefit  of  the  owners  and  possessors 
of  the  vessel.     Whether  payment  to  the  charterer  exonera-' 
ted  the  defendant,  necessarily  depends  on  the  question,  whe*' 
ther,  by  the  terms  of  the  charter  party,  be  had  the  control, 
navigation,  and  possession  of  the  vessel  for  the  voyage. 
From  an  attentive  consideration  of  the  various  clauses  and 
provisions   of  the  charter  party,  I  am   of  opinion  that  the 
general  owners  had  not  parted  with  the  ownership  and  pos* 
session  of  the  vessel,  and  consequently  they  were  entitled 
to  receive  the  freight. 

The  law  is  correctly  laid  down  in  Marcadier  v.  The  Ches- 
apeake  Insurance  Company^  (8  Cranch,  40.)  It  is,  that  *'  a 
person  may  be  owner  for  the  voyage,  who,  by  a  contract 
with  the  general  owner,  hires  the  ship  for  the  voyage,  and 
has  the  exclusive  possession,  command  and  navigation  of  the 
ship.  But  where  the  general  owner  retains  the  possession, 
command  and  navigation  of  the  ship,  and  contracts  to  carry 
a  cargo  on  freight  for  the  voyage,  the  charter  party  is  con- 
sidered a  mere  affreightment,  sounding  in  covenant ;  and  the 
freighter  is  not  clothed  with  the  character  or  legal  responsi- 
bility of  ownership.  In  the  first  case,  the  general  freighter 
is  responsible  for  the  conduct  of  the  master  and  mari  ners 
during  the  voyage.  In  the  latter  case  the  responsibility  rests 
on  the  general  owner." 

The  construction  must  be  on  the  whole  instrument,  in  or- 
der to  determine  whether  the  owner  intended  to  part  with 
the  possession. 

The  first  clause  declares  that  the  parties  of  the  first  part 
had  agreed  to  freight,  and  to  let  to  the  party  of  the  second 
part,  the  whole  of  the  schooner  Thetis.  This  expression, 
taken  singly,  would  undoubtedly  import,  that  Douglass  had 
the  possession  and  control  of  the  vessel.  In  Marcadier  v. 
The  Chesapeake  Insurance  Company^  the  language  is  sub- 
stantially the  same.      The  charter  party  contained  these 
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>vords :  "  Hath  granted,  and  to  freight  let  the  brig,  except-  new-torXv 
ing  and   reserving  her  cabin  for  the   accommodation  of  the    ^*^»  ^®^* 
captain."     Yet  the  Court  held  that  the  owndrship  and  pos-      ciwiiwi 
session  were  retained  by  the  general  owner,  in  consequence        ^• 
of  subsequent  clauses,  which  compare  with  those  in  the  char- 
ter party  in  question. 

The  second  and  third  clauses  are,  that  the  party  of  the  se* 
cond  part  may  load  and  discharge  from  on  board  the  schoon- 
er, such  cargo,  in  either  of  the  ports  or  places,  as,  by  them, . 
shall  be  ordered ;  and  that  the  party  of  the  second  part  agrees 
to  deliver  and  receive  the  cargo  or  parts  thereof,  as  may  be, 
at  all  and  every  place,  along  side  and  within  reach  of  the 
vessel's  tackles,  she  having  first  anchored. 

It  seems  to  me  that  these  clauses  are  inconsistent  with  the 
idea  of  actual  ownership  and  possession  in  the  freighter.  If 
that  had  existed,  there  was  no  necessity  for  such  stipulations  ; 
but,  on  the  ground  that  the  general  owners  (although  stipula- 
ting that  the  vessel  should  be  employed  for  the  voyage,  in 
carrying  freight  for  the  charterer)  still  retained  possession 
and  control  of  the  vessel,  the  clauses  are  intelligible  and  pro- 
per in  requiring  the  charterer  to  conform  to  them.  In  SaviUe 
V.  Campion,  (2  B.  6l  A.  511.)  such  a  clause  was  considered 
as  conclusive  that  the  possession  was  retained  by  the  gener- 
al owner. 

The  fourth  clause,  which  provides  that  sufficient  room  in 
the  hold  is  to  be  allowed  for  the  necessary  provisions  and 
water  during  the  voyage,  goes  far  to  determine  the  meaning 
of  the  contract.  From  this,  it  is  plainly  to  be  inferred  that 
the  general  owners  considered  themselves  as  having  posses- 
sion of  the  vessel,  and  that  they  were  to  navigate  her,  and 
therefore,  made  this  reservation  to  enable  them  to  perform. 

The  vessel  was  to  be  navigated  at  the  expense  of  the  gen- 
eral owners,  which  shows  very  clearly  that  their  ownership 
and  possession  continued.  If  it  had  been  otherwise,  such  a 
provision  in  the  contract  would  not  have  been  inserted. 

It  is  also  provided,  that  the  vessel  shall  be  tight,  strong 
and  well  manned,  victualled  and  apparelled  during  the  voy- 
age. If  the  doctrine  contended  for  by  the  plaintiff  in  error 
be  correct,  what  concern  had  the  general  owner  with  man- 
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HBW-TORK.  ning  and  victualling  tlie  vestfel  T  The  cases  of  Hooe  v.  Gro^ 
May,  1825.  ff^rman^  (1  Cranch,  237,)  and  Marcardier  v.  The  Chesapeake 
CUrkMD  Insurance  Company,  (8  Cranch,  50,)  are  very  decisive  to 
.T-  Ibe  effect  of  such  a  clause. 

There  are  other  parts  of  the  charter  party  which  serve  to 
strengthen  this  construction,  but  I  consider  it  unnecessary  to 
notice  them. 

There  is  no  doubt  that  the  owner  may  waive  his  right  to 
receive  the  freight,  and  if  the  charter  party  clearly  show 
that  he  intended  to  resort  to  the  charterer  solely,  the  right 
cannot  be  enforced.  In  the  case  of  Chandler  v.  Belden^  (18 
John.  157,)  the  stipulation  was  to  receive  9500,  in  advance, 
and  the  residue  in  three  equal  payments  at  30,  60,  and  90 
days  from  the  end  of  the  voyage.  This  was  held  to  be  a 
waiver  of  the  lien ;  but  in  the  present  case  no  such  intent  is 
indicated.  Whatever  remained  unpaid  at  the  return  of  the 
▼estel,  was  then  due  and  payable. 
The  judgment  should  be  affirmed. 

SirTHERi.AiiD,  J.  concurred. 

Savage,  Ch.  J.  The  important  inquiry  is,  who  was  the 
owner  of  the  Thetis,  for  the  voyage  in  question  7  Doubt- 
less, when  the  charterer  becomes  owner  for  the  voyage 
there  is  no  lien  of  the  general  owner  for  freight.  It  exists 
only  when  the  carrier  for  freight  is  also  owner  for  the  voy- 
age. The  question  of  ownership  must  be  determined  by 
the  charter  party,  the  contract  between  those  claiming  the 
ownership.     It  is  substantially  this : 

1.  The  owners.  Lock  wood  &  Co.  and  Bulkley  &  Son, 
agreed  to  freight  and  to  let  to  Charles  Douglass,  the  vessel, 
Thomas  Edes,  master,  to  proceed  from  New- York  to  Hava- 
na, thence  to  Curacoa,  thence  to  Jacmel,  and  thence  to  New- 
York. 

2.  The  owners  covenant^  that  the  vessel  shall  be  tight, 
strong,  and  well  manned,  victualled  and  apparelled,  and  so 
kept  during  the  voyage,  and  that  Douglass  may  load  and 
discharge  from  on  board  the  schooner,  such  cargo  or  cargoes, 
or  parts  thereof  in  either  or  any  of  the  above  ports  or  pla- 
ces, as  by  them   shall  be  ordered ;  the  schooner  to  proceed 
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as  soon  as  despatched  by  the  party  of  the  second  part,  at  ei-  new- yoke, 
ther  or  any  of  the  ports  or  places  mentioned,  direct*  and      ^^*        ' 
without  delay,  to  the  next  port  or  place.     The  party  of  the      Clarluon 
second  part  agrees  to  deliver  and  receive  the  cargoes,  or 
parts  thereof,  at  all  the  places  along  side,  and  within  reach 
of  the  vessel's  tackles. 

3.  In  consideration  whereof,  Douglass  agrees  to  pay  the 
parties  of  the  first  part,  at  and  after  the  rate  of  9335  per 
month,  at  the  end  of  every  month,  if  in  port — or  on  her  arri- 
▼al  (if  required)  with  all  port  charges,  except  at  New- York : 
also  to  advance  what  may  be  necessary  for  expenses,  if  wan- 
ted. The  parties  bind  themselves,  i.  e.  the  owners,  the  res- 
•el,  tackle  and  apparel,  and  Douglass,  the  cargo,  &c.  in  ihe 
penalty  of  •1,000. 

4.  Sufficient  room  in  the  hold  was  to  be  allowed,  for  (the 
{ntnrisions,  wood  and  water*  mod  for  storage  of  the  cables. 

5.  On  the  vessel's  arriving  at  Havana,  or  any  other  port 
mentioned,  if  the  party  of  the  second  part  shall  request  of  the 
master  or  commander,  the  direct  return  from  such  port  to 
New-York,  he  shall  be  obliged  so  to  do ;  and  upon  her  re- 
turn to  New- York,  the  voyage  to  be  ended,  as  if  she  bad 
gone  to  all  the  ports. 

In  ValUjo  V.  WheelcTf  (Cowp.  143,)  the  character  was 
considered  the  owner.  The  facts  of  the  case  are  not  fully 
stated ;  but  it  appears  that  the  charterer  had  appointed  the 
master,  and  that  the  owner  of  the  hulk  had  nothing  to  do 
with  the  voyage.  In  HuUon  v.  Bragg^  (7  Taunt.  14,)  the 
owner  let  his  ship  to  the  charterer  from  London  to  the  Cape 
of  Good  Hope,  and  back ;  the  master  having  liberty  to  re- 
serve the  cabin  for  his  sole  use,  and  the  usual  accomodation 
for  the  crew  and  ship  stores.  The  charterer  covenanted  to 
pay  a  certain  sum  in  freight,  for  the  voyage  out  and  home. 
The  Common  Pleas  held  the  charterer  the  owner  for  tbe^"^ 
voyage.  In  this  case,  the  charter  party  was  in  terms  of  let- 
ting to  him,  as  remarked  by  Abbott^  Ch.  J.  in  JSnoille  ▼• 
Cmmpion,  (2  B.  d&  A.  512.)  In  this  last  case,  Hutton  t. 
Bragg  was  doubted,  and  it  was  held  that  the  owner  had  not 
parted  with  the  possession  of  his  ship.  The  contract  was 
that  the  oonamander  should  take  on  board  «  full  cargo  for 
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KBW-TORK,  the  freighter,  reserving  room  for  the  provisions  and  cables ; 

May,  1825.    proceeding  to  Madeira,  there  to  receive  from  the  freighter's 
^J]^[^     agent  such  goods  as  he  might  think  fit  to  load ;  thence  to  Ma- 
▼•  dras  or  Calcutta ;  and  thence  to  London  :  all  the  cabins,  ex- 

cept one,  to  the  freighter,  who  should  send  a  super-cargo ;  the 
freighter  to  pay,  after  the  voyage  was  complete,  £l4  per  ton 
Dpon  the  ship's  registered  tonnage,  and  the  time  of  payment 
specified ;  the  super-cargo  to  direct  the  stowage  of  the  goods 
laden,  but  in  no  other  manner  to  interfere  with  the  captain's 
authority. 

The  question  seems  to  have  been  the  most  fully  examined 
by  the  American  courts. 

In  Hooe  v.  Groverman^  (1  Cranch,  214)  the  owner  had 
**  granted,  and  to  freight  letten,"  the  whole  tonnage  of  the 
vessel.  Marshall^  Ch.  J.  places  some  weight  on  this  phrase- 
ology, and  also  on  the  covenants  by  the  owner,  to  deliver 
the  cargo ;  that  the  vessel  was  to  be  kept  and  manned  by 
him ;  and  that  the  charterer  was  to  pay  the  freight.  He 
says  the  owner,  Groverman,  is  to  be  considered  the  owner 
for  the  voyage.  Again,  in  Marcadier  v.  The  Chesapeake  In^ 
surance  Company,  (8  Cranch,  49)  it  is  said  by  Mr.Justice' 
Stort/j  who  delivered  the  opinion  of  the  Court,  "A  person  may 
be  owner  for  the  voyage,  who,  by  a  contract  with  the  general 
owner,  hires  the  ship  for  the  voyage,  and  has  the  exclusive 
possession,  command  and  navigation  of  the  ship.  Such  is 
understood  to  have  been  the  case  of  Vall^o  v.  Wheeler. 
But  when  the  general  owner  retains  the  possession,  com* 
mand  and  navigation  of  the  ship,  and  contracts  to  carry  a 
cargo  on  freight  for  the  voyage,  the  charter-party  is  consid- 
ered as  a  mere  affreightment,  sounding  in  covenant,  and  the 
freighter  is  not  clothed  with  the  character,  or  legal  responsi- 
bility of  ownership."  In  the  case  of  Ch'acieY.  Pabner,  (8 
Wheat  605.)  the  owners  let,  and  the  charterer  hired  the  ves- 
sel to  frieght  for  the  voyage.  Then  followed  several  cove- 
nants, by  the  owners,  to  navigate  the  ship,  to  load  and  unload 
the  cargo,  &c.  Mr.  Justice  Johnson,  who  delivered  the  opin- 
ion of  the  Court,  says,  '*  The  ship  owner,  who  lets  his  ship 
to  hire  to  another,  whether  manned  and  equipped  or  not»  en- 
ters into  a  contract  totally  different  from  him  who  eogagef 
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to  employ  her  himself  in  the  transportation  of  the  goods  of  iiew-york, 
another.     In  the  former  case  he  parts  with  the  possession    ^'^^  ^®^ 
to  another,  and  that  other  becomes  the  carrier.     In  the  lat-     ciarktoa 
ter,  he  retains  the  possession  of  the  ship,  nltliough  the  hold        ^^ 
may  be  the  property  of  the  charterer  ;  and,  being  subject  to 
the  liabilities,  he  retains  the  rights  incident  to  the  character 
of  a  common  carrier."      In  M'Intyre  v.  Bowne^  (1  John. 
Rep.  288.)    Mr.  Justice  Thompson  says,  "  It  appears  the  as- 
sured equipped  the  brig,  hired  the  master  and  crew,  paid 
them,  furnished  the  provisions  and  other  necessaries  for  the 
voyage,  excepted  half  the  cabin,  the  privilege  of  20  barrels 
on  account  of  the  master,  &c.     Under  such  circumstances, 
I  should  not  consider  A.  &  B.  (the  charterers)  as  owners  for 
the  voyage."     In  Hallet  v.  The  Col,  Insurance  Company^  (8 
John.  Kep.  276,)  the  Court  say,  the  master  of  the  vessel  was 
to  be  considered  as  owner  pro  hac  vice,  or  for  the  voyage  in- 
sured.   There  was  a  complete  letting  of  the  entire  vessel  for 
the  voyage.     The  master  was  to  victual  and  man  her  at  his 
own  cost.  •  He  had  the  whole  management  and  control,  &c. 
In  Chandler  v.  Belden,  (18  John.  162,)  the  only  point  de- 
cided is,  as  to  the  owner's  lien,  which  was  held  to  be  waved 
by  an  express  agreement  regulating  the  time  and  manner  of 
paying  freight,  by  stipulations  in  a  charter  party,  and  espe- 
cially as  the  cargo  was  deliverable  before  the  period  of  pay- 
ment arrived. 

These  cases  do  not  decide  the  present  question ;  but  they 
do  decide  that  the  general  owner  has  a  claim  and  lien  for  the 
freight,  and  that  must  continue,  unless  the  owner  has  parted 
with  it,  either  by  constituting  the  charterer  owner  for  the 
voyage,  or  by  postponing  payment  beyond  the  time  when  the 
goods  are  to  be  delivered. 

The  question  who  was  owner,  must  be  determined  by  the 
charter  party.  Was  it,  then,  the  intention  of  these  parties 
that  the  owner  should  relinquish  his  ownership  for  the  voy- 
age ?  He  first  lets  the  whole  of  the  vessel,  and  if  the  charter 
party  had  stopped  here,  there  could  be  very  little  doubt  on 
the  question.  Secondly.  The  owners  covenant  that  the  ves- 
sel shall  be  strong,  well  manned  and  provided  during  the  voy- 
age, and  that  Douglass  may  load,  &c.    Why  this  parmia- 
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HEW- YORK,  sion,  if  Douglass  was  the  owner  ?   Had  that  been  the  under* 
y^^^^^  '   Standing  of  the  parties,  surely  the  charterer  would  have  the 
curkson      right  to  load  and  unload  what  cargo  he  pleased,  when  mod 
Edes       where  he  pleased,  without  a  covenant  from  those  who  had 
parted  with  all  interest  in  Itieir  vessel.     The  owners  further 
covenant  that  the  vessel  shall  proceed  so  soon  as  despatched, 
&c.    From  this,  it  seems,  the  owners  directed  the  movements 
of  the  vessel.     They  then  had  the  control  and  navigation  of 
her.     The  charterer  agrees  to  deliver  and  receive  the  car- 
goes along  side,  &c.     To  whom  was  he  to  deliver  t  to  his 
own  agent?    to  himself?  such  a  covenant  would  be  prepos- 
terous.     But  if  the  captain  is  considered  the  agent  of  tho 
owners,  then  indeed  there  is  great  propriety  in  the  covenant. 

It  was  urged,  in  argument,  that  the  clause  providing  for 
sufficient  room  in  the  hold  to  be  allowed  for  provisiont,  dtc 
shews  that  the  charterer  was  in  possession  of  the  vessel.  I 
do  not  draw  that  inference.  I  think  it  proves  that  the  char- 
terer had  the  right  to  occupy  the  whole  vessel  with  his  goodi, 
excepting  that  part  reserved  or  allowed  for  provisioni,  water, 
cables,  &c. 

But  the  last  provision  in  the  charter  party  seemc  to  ine  to 
settle  the  question,  if  there  be  any  doubt  upon  its  previoof 
parts.  On  the  vessers  arriving  at  Havana,  she  was  to  re* 
turn,  if  the  charterer  requested  it.  Now  why  requeit  his  own 
servant  to  obey  him  ?  If  the  charterer  was  in  possession,  and 
had  the  control  and  navigation  of  the  ship,  surely  this  cove- 
nant is  nonsense.  Not  so,  on  the  supposition  that  the  own- 
ers retained  the  possession. 

I  am  of  opinion  that  the  judgment  of  the  ooort  below  be 
affirmed. 

Judgment  affirmed. 


b»>«    •   ••    ^ 
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NEW-YORK, 

May,  1825. 


Thaddbus  Dan  and  Sarah  his  wife,  Jared  Betts  and 
Abba,  hu  wife,  Harvby  Betts  and  Rvah,  his  wife, 
Isaac  Atbrs  and  Nanct  his  wife,  Samuel  Hoyt  and 
Bbtsby  his  wife,  Mathan  Hoyt  and  Elizabeth  his 
wiFB,  and  Sabford  Sblick, 

against 

Bbbajah  Brown,  James  Brown,  Silas  Brown,  Weed 

Brown,  Sbth  Brown,  and  Jotham  Brown. 

On  petition  of  partition,  under  the  act  for  the  partition  of    ,^°®  ?^  ^^* 

*^  *  subscribing 

land.  (1  U.  L.  507.)  The  plaintiffs  presented  their  petition,  witnesses  to  a 
to  the  Supreme  Court,  for  the  partition  of  certain  lands  lying  "^  llove^ 
in  the  county  of  Rensselaer,  The  defendants  pleaded  non  execation,  on 
teneiU  insimtdf  and  annexed  to  the  plea  a  notice,  that  Ben-  ^^^ndS^^' 
ajah  Brown,  senior,  previous  to  his  death,  made  and  execu-  thouj^h  the 
ted  his  will,  in  due  form  of  law,  for  the  passing  of  real  pro-  not  product 
perty,  and  at  the  time  of  his  death,  left  the  same  will  unre-  in  court. 
yoked  and  uncancelled,  by  which  he  devised  to  the  defend-  a  witnes  to  a 
ants  the  whole  of  the  real  property  mentioned  in  the  peti-  J2^ij^*"jj,'^^- 
tion.  The  cause  was  tried  at  the  Ucnsselaer  Circuit  in  July  testation  by 
1888,  before  Du.e,  C.  J.  '^  J^tJJ 

On  the  trial,  the  seisin  of  Benajah  Brown,  deceased,  as  forgotten  the 
stated  in  the  petition,  being  admitted  by  the  defendants,  and  Ihem.^havfn^ 
the  plaintiffs  having  proved  his  death  while  so  seised,  and  nodoubt^how- 

was  a  compe- 
tent witness, 
^hls  was  holden  safBcient. 

Tlw  ptsrol  deolcratioos  of  a  derisorwill  not  amount  to  a  reTOcationof  a  will  of  lands; 
nor  can  they  be  received  upon  a  question  of  revocation,  unless  they  relate  to  the  rea  g€9im. 
They  are  then  eyidenoe  to  shew  the  intent  with  which  the  act  was  done. 

To  vsYok*  a  will  by  oaneellaUon,  tliis  must  be  done  animo  revoeandi.  The  slightest  de- 
gree of  eanoellation,  &«.  with  intent  to  revoke,  will  operate  as  a  revocation. 

To  warrant  ^ving  parol  evidenoe  of  a  will  not  shown  to  be  destroyed,  it  must  be  first 
proved  that  dfiligent  aearch  for  it  has  been  made,  by  or  at  the  request  of  the  party  interest- 
ed, at  the  place  where  it  ia  moet  likely  it  would  be  found ;  as  among  the  papers  of  the  de- 
visor at  his  reaidenee,  if  the  will  do  not  appear  to  have  been  deposited  in  any  public  office. 

This  aoaroh  may  be  proved  by  a  party  in  the  cause,  who  made  the  search ;  though  he  be 
intereeted ;  as  it  ia  merely  addreased  to  the  Court,  in  order  to  let  in  secondary  proof. 

The  adnuflsioa  of  a  plaintiff  or  defendant  will  in  general  affect  none  but  himself;  and  not 
hit  eo-plaintiff  or  defendant,  unlaw  they  are  his  partners. 

Thns,  in  partition,  by  aeveral  tenants  in  common  against  others,  on  a  plea  of  non  tenent 
huimmU  the  admiarion  of  one  of  tha  plaintitft,  that  a  will  was  lost,  shall  not  be  received  to 
eflFect  his  co-plaintiffs. 

The  confMsion  of  ont  tanant  in  common  of  lands,  is  not  evidence  against  his  co-tenant. 
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'Toftfi,  that  the  plaiouSs.  marties  to  this  suit,  except  rhosecIainMW 
x«j.  j-*>.    JQ  ,^^1  i-^f  tjjgjj-  wires,  were  his  heirs  a:  law.  bein?  his  chil- 

DtM         dren,  except  Sellick,  who  was  his  eraM  ch.Id : 
^'_  James  Majiory  was  caiied  bv  the  de:eoGaau,  aod  testiBed 

that  bi  had  beeo  weil  acquainted  with  Beoajah  Brown,  de- 
ceased. That  he  made  his  wiii  on  the  9th  day  of  November, 
A.  D.  1S16,  at  the  office  thea  occupied  by  thewituess  and 
Wiiham  L.  Marcv,  in  Trov.  That  the  wiil  was  «lnwn  by 
Mr.  Marcy.  That  after  it  was  executed.  Brown  deiiTered 
it  to  the  witness  for  safe  keeping.  That  the  witness  gave  a 
receipt  for  the  will,  on  the  day  it  was  executed,  which  he 
then  had,  and  that  he  ascertained  the  date  of  the  wiil  from 
the  receipt.  That  in  the  summer  or  fall  of  the  year  1821, 
Brown  called  upon  the  witness  to  get  the  will,  and  stated 
that  be  wished  to  add  a  codicil  to  it.  The  witness  delivered 
the  will  to  him.  He  further  testified,  that  since  the  death  of 
Brown,  in  a  conversation  with  Jared  Betts,  one  of  the  plain- 
tiffs, he  told  the  witness  that  the  will  could  not  be  found ; 
That  James  Brown  had  been  up  at  Brunswick,  from  West- 
chester, and  looked  for  the  will  in  the  desk  where  he  sup- 
posed it  was  left,  and  it  could  not  be  found  there. 

Thomas  Clowes,  surrogate  of  Rensselaer,  called  by  the  de- 
fendants, testified  that  Harvey  Betts,  Thaddeus  Dan  and 
James  Brown,  applied  to  him  on  the  subject  of  the  administra- 
tion of  the  estate  of  Benajah  Brown,  deceased ;  that  Betts  and 
Dan  said,  they  presumed  there  had  been  a  will,  that  search 
was  made,  but  it  could  not  be  found  ;  and  the  witness  stated 
a  long  conversation  between  these  persons,  as  to  the  exist- 
ence, search  for,  and  probable  loss  or  concealment  of  the 
will.  That  they  finally  petitioned  for  letters  of  administra- 
tion and  made  affidavit  that  Benajah  Brown  died  intestate, 
upon  which  letters  were  granted.  That  James  Brown  stated, 
that  his  father  told  him,  a  few  days  before  his  death,  that  his 
will  was  in  his  desk  at  Brunswick,  locked  up  with  other  pa- 
pers, which  he  specified,  and  stated  where  he  had  left  the 
key  of  the  desk.  That  he  found  it  there,  and  unlocked  the 
desk  with  it ;  but  did  not  find  the  will.  Benajah  Brown  re- 
sided at  Brunswick,  Rensselaer  county ;  but  died  in  West- 
chester, on  a  visit  to  his  children*  in  1822.     The  defendants 
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tlien  ofTered  to  prove  the  contents  of  the  will  on  the  ground  new-york, 
that  they  had  proved  its  existence  and  loss,  or  satisfactorily    ^*y»  ^®*^- 
accounted  for  the  nonproduction  of  it.     The  plaintiflfs  coun-        p^ 
sel  objected,  but  the  Court  overruled  the  objection.  ▼• 

William  L.  Marcy  was  then  called  as  a  witness,  who  testi- 
fied, that  in  the  autumn  of  1816,  Benajah  Brown,  now  de- 
ceased, called,  in  company  with  James  Brown,  one  of  the  de- 
fendants, on  James  Mallory  (who  at  the  time  occupied  an 
office  with  the  witness)  to  draw  a  will  for  him.  Mr.  Mallo- 
ry requested  the  witness  to  draw  the  will,  which  he  did,  and 
after  he  had  drawn  and  engrossed  it.  Brown,  deceased,  execu- 
ted it  in  presence  of  three  witnesses,  and  those  three  witnes- 
ses signed  their  names  to  the  will  in  the  presence  of  the  de- 
ceased, and  of  each  otheF.  The  witness  was  one  of  these 
witnesses,  and  James  Mallory  was  another,  and  who  the  third 
witness  was  he  could  not  recollect ;  but  from  the  circum- 
stance of  the  deceased  depending  upon  him  to  see  that  the  will 
was  properly  executed,  he  has  no  doubt  that  the  third  wit- 
ness was  a  credible  witness.  At  least,  he  is  satisfied  that 
he  must  have  thought  so,  at  the  time  of  the  execution  of  the 
will ;  and  he  thinks  the  third  witness  must  have  been  a  per- 
son of  his  acquaintance,  and  have  been  called  upon  by  him 
to  witness  the  execution  of  the  will. 

The  counsel  for  the  defendants  were  proceeding  to  prove 
by  this  witness  the  contents  of  the  will,  to  which  the  counsel 
for  the  plaintiffs  objected,  upon  the  ground  that  the  defendants 
had  not  shown  who  were  the  three  witnesses  in  whose  pre- 
sence the  will  was  executed,  and  had  not  proved  the  due  ex- 
ecution of  the  will ;  but  the  Judge  decided,  that  the  defend- 
ents  had  sufficiently  proved  the  execution  of  the  will,  and 
were  entitled  to  prove  its  contents  by  parol.  Upon  this, 
Mr.  Marcy  testified  that,  by  the  provisions  of  the  will,  the 
deceased  devised  the  one  sixth  part  of  all  his  real  and  per. 
sonal  estate  to  each  of  his  sons,  James,  Weed,  Seth,  Jotham, 
and  Silas,  and  one  sixth  part  to  James  Brown,  his  son,  in 
trust.  The  avails  of  this,  during  the  life  of  Benajah,  one 
of  the  defendants,  were  to  be  paid  to  him,  and  to  his  children, 
and  after  his  death  the  remainder  of  the  sixth  part  was  to  bo 
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MBW-YORK*  paid  to  his  children,  and  that  the  dievise  of  the  real  and  per- 
May,  1825.    gonal  property  was  charged  with  the   payment  of  two  hun- 
Dan        d^^   dollars  to  each  of  the  daughters  of  the  deceased,  and 
the  like  sum  to  Sanford  Sellick,  his  grandson. 

Upon  this  testimony,  the  jury  found  a  rerdict  for  the  de- 
fendants. 

/.  Paine^  for  the  plaintiffs,  moTed  for  a  new  trial ;  and  con- 
tended, 

1.  That  the  execution  of  the  will  was  not  sufficiently  pro- 
ved. The  witness  must  be  able  to  testify  to  all  which  the 
statute  of  wills  requires.  One  of  the  requisites  is,  that  the 
witnesses  should  be  credible.  This  should  appear.  The  heir 
does  not  know  them.  Their  names  should  be  given,  that 
the  heir  may  know  what  witnesses  he  is  to  meet,  and  the  ju- 
ry pass  upon  their  credibility.  (1  Phil.  Ev.  377,  Am.  ed.  of 
1820,  and  note.(&)  Jackson  v.  Le  Grange  19  John.  386, 388. 
Bull.  N.  P.  264.) 

2.  That  the  declarations  of  Benajah  Brown,  made  during 
his  last  illness,  were  inadmissible  to  prove  the  execution  of 
his  will,  or  to  repel  the  presumption  that  it  had  been  destroy- 
ed by  him.  (Jackson  v.  Kniffen,  2  John.  Rep.  31.  Roberts 
on  Frauds,  307.  Doe  v.  Perkes,  SB.  &  A.  489.  491.  2  Phil. 
Ev.  196,7.) 

3.  If  the  will  was  destroyed,  by  any  person,  before  the 
death  of  Benajah  Brown,  it  ceased  to  be  a  will.  (Roberts  on 
Wills,  21.  Lawrence  v.  JTete,  Alleyn,  54.  HavardY.  Davis^ 
2  Bin.  406.     1  Eq.  Cas.  Abr.  402.) 

4.  That  the  verdict  was  against  law  and  evidence. 

A.  Spencer  (same  side)  said  he  should  rely  on  Grtfy  v.  Pent^ 
land,  (2  Serg.  &  Rawle,  23.  25,  26,)  Jackson  v.  Root,  (18 
John.  60,)  1  Phil.  Ev.  Am.  ed.  1820,  p.  346,  and  Williams 
v.  Younghusband,  (1  Stark.  139,)  to  show  what  degree  of 
strictness  was  necessary  in  the  proof  of  loss  ;  Wilson  v.  Ba- 
rem,  (15  John.  Rep.  286,)  and  Rex  v.  Ink.  of  Morton,  (4  M.  dc 
S.  48,)  that  declarations  in  extremis  are  inadmissible,  except 
in  cases  of  homicide ;  Goodright  v.  Glacier,  (4  Burr.  2512,) 
as  to  what  acts  are  necessary  to  destroy  a  will ;  to  the  same 
purpose,  Pemberton  v.  Pemberton,  (13  Ves.  290.)     He  also 
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cited  Burthenshaw  v.  Oilbert,  (Cowp.49,)  Glib,  on  Dev.  116,  new-youk, 
and  1  Phil.  Ev.  Am.  ed.  1820,  p.  173.  ^^}^' 

J.  P.  Cushman  and  A.   Van  Vechten,  contra.     The  will 
was  sufficiently  proved.    It  was  with  Mallory  4  years,  when 
the  devisor  took  it»  with  the  vie<v  to  a  codicil.     He  after- 
wards declared,  that  it  still  existed,  and  several  of  the  plain- 
tiffs stated  that  it  could  not  be  found.     This  evidence  was 
not  objected  to,  and  the  whole  case  must  rest  on  the  suffi- 
ciency of  the  proof  of  loss.     As  to  this,  the  Court  are  refer- 
red to  Livingston  v.  Rogers^  (1  Caines'  Cas.  Err.  27  ;)  Jack^ 
son  Y.  Lucett^  (2   Caines'   Rep.  365;)    Jackson   v.    HaS' 
hrouck,  12  John.  Rep.  192  ;)    Jackson  v.  Frier,  (16  id.  198, 
196;)   and  Caufinan  v.  Preshyt.  Con.  of  Cedar  Spring,  (6 
Bin.   Rep.  59.)     Having  proved  the  loss,  we  went  to  the 
proof  of  execution.     This  was  made  out  with  all  the  requi- 
site formalities.     The  circumstance  of  loss  does  not  vary 
the  mode  of  proof.     One  witness  is  enough,  {Jackson  v.  Ls 
Onxnge.  19  John.  Rep.  388,)  whether  the  will  be  produced 
or  not ;  and  it  is  for  the  heir  to  impeach  him  by  calling  the 
other  witnesses.     The  word  credible,  in  the  statute,  (1  R.  L. 
354,)  when  it  speaks  of  the  witnesses,  means,  at  any  rate,  no 
more  than  competent ;  and  competency  is  always  to  be  pre- 
sumed, till  the  heir  shew  the  contrary.     The  witnesses  may 
be  entire  strangers  to  each  other,  or  subscribe  at  different 
times,  and  it  would  be  hardly  possible  to  reach  the  strict- 
ness demanded  of  us.     Who  of  the  legal  profession,  when 
they  write  and  attest  wills,  charge  themselves  with  names  f 
If  not,  and  tlie  will  happen  to  be  lost,  it  must  be  unavailable, 
unless  the  proof  in  the  present  instance  be  enough.     The 
hardship  upon  the  heirs  is  no  answer.     The  presumption  is 
always  in  favor  of  supporting  the  will.     (Bond  v.  SeaweU,  8 
Burr.  1773.)     Suppose  the  names  obliterated,  or  eaten  out 
by  rats,  how  are  we  to  know  them  ;  yet,  it  cannot  be  denied, 
that  the  will  may,  notwithstanding,  be  established.     Where 
all  the  witnesses  ar^  dead,  yet  the  will  may  be  proved.  You 
intend  that  the  execution  was  regular  from  proof  of  the  hand 
writing.     (8  Vin.  126,  Will,  (N.  7.)    Hands  v.  James,  Com. 
Rep.  531.) 
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jfsw-YORK,     Has  the  will  been  revoked?    This  cannot  be  pretended^ 
***y»^^^5'    as  to  any  mode  of  revocation  pointed  out  by  the  statutef 
which  is  express  that  the  will  shall  not  be  revoked  in  any 
other  way.     Implied  revocations  are  all  confined  to  altera- 
tions in  the  devisor's  circumstances. 

As  to  the  act  of  revocation,  the  declarations  of  the  devi- 
tor  are  admissible,  whether  before,  at,  or  after  th«  act  This 
if  no  infringement  of  the  statute.  To  what  is  it  addressed  ? 
To  the  quo  aninw.  Suppose  a  case  of  tearing.  The  ques- 
tion  immediately  arises  quo  animo  is  this  done  ?  And  moat 
of  thi  caAes  cited  in  2  Phil.  Ev.  197,  relied  on  against  us 
agree  that  this  may  be  shewn  by  the  devisor's  declarationi. 
The  case  of  Bibb  v.  Thomas,  (2  Bl.  Rep.  1044,)  and  Bradyr 
T«  Cubii^  (2  East,  534,  and  note  a)  go  distinctly  to  this. 

We  deny  that  the  will  must  be  in  existence  at  the  devi-* 
sor's  death.  Suppose  it  had  been  accidentally  burnt,  or  the 
heir  had  destroyed  it,  is  its  effect  gone  7  In  the  case  cited 
against  this,  of  Lawrence  v.  Kete,  (AUeyn,  54)  the  question 
was  put  to  the  jury ;  and  the  case  is  the  less  satisfactory,  be- 
cause it  arose  before  the  statute  relative  to  the  attestation  of 
wills.  Shep.  Touch.  411,  is  a  direct  authority  that  the  loss 
in  the  devisor's  life  time,  only  has  the  effect  to  throw  the  bur« 
then  of  proving  the  contents  upon  the  heir ;  and  what  was 
said  in  Goodright  v.  Harwood,  (3  Wils.  512,  13)  admits  the 
doctrine  fully.  {Havard  v.  Davisp  2  Bin.  406,  cited  on  the 
other  side,  S.  P.) 

The  declarations  of  James  Brown  cannot  now  be  objected 
to  as  incompetent ;  because  they  were  admitted  at  the  trial 
without  objection.  All  that  can  now  be  done  is  to  deny 
their  sufficiency.  They  certainly  fortify  the  legal  presump- 
tion, in  itself  very  strong,  that  the  will  existed. 

It  will  not  be  pretended,  that  the  admissions  of  Betts  and 
others  were  incompetent.  They  were  parties  to  the  issue  of 
non  tenent  insimulf  and  were  of  course  competent.  True, 
we  might  have  examined  James  Brown,  as  a  witness  to  the 
loss  of  the  will.  So  might  the  opposite  party ;  and  because 
he  is  a  competent  witness,  it  does  not  follow  that  the  plain- 
tiff's admissions  against  themselves  are  not  competent.  If 
Brown's  declarations  are  not  evidence,  per  sc,  they  are  so  as 
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being  made  in  the  presence  of  Beits  and  Dan,  who  joined  in  ivsw-iroBXt 
the  same  declarations.  What  the  declarations  were  worth,  ^*y»  ^®^ 
was  for  the  jury  to  say.  D^ 

Spencerj  in  reply,  would  not  enquire  whether  It  was  neces-  Brow*. 
sary  to  shew  the  name  of  the  third  witness  ;  nor  wheUier  the 
destruction  of  the  will  in  the  divisor's  life  time,  wilhout  his 
consent,  would  have  destroyed  it;  but  he  con«idered  tlie 
evidence  at  large,  {the  whole  of  which,  I  have  not  thought  U 
necessary  to  detail)  in  order  to  shew  that  the  will  was  in  truth 
cancelled  or  destroyed  during  the  divisor's  life  time,  and 
with  his  consent.  He  denied,  upon  the  authority  of  tfie 
cases  of  Pemberton  v.  Pemberton,  (13  Vesey,  292,)  and  Doe 
V.  PerkeSf  (3  B.  &  A.  489,)  before  cited,  that  the  declara- 
tions of  the  testator  could  have  any  effect  in  setting  up  a 
cancelled  will.  He  said  they  are  mere  hearsay  evidence, 
inadmissible,  unless  a  part  of  the  res  gestae.  The  act  of  can- 
cellation implies  the  qup  animo.  The  law  intends  that  it 
was  done  with  intent  to  destroy  the  will.  If  gentlemen  are 
correct,  it  must  be  done  in  the  presence  of  witnesses.  The 
presumption  of  an  intention  to  revoke  had  often  been  held  to 
follow  the  act  of  cancellation  or  destruction.  To  rebut  this, 
and  defeat  the  title  of  the  heir,  the  proof  should  be  clear  and 
convincing.    (Gilb.  on  Dev.  115.) 

Curia,  per  Woodwobth,  J.  The  will  of  Benajah  Brown 
was  proved  by  one  of  the  subscribing  witnesses.  He  stated 
that  it  was  executed  in  presence  of  himself,  James  Mallory, 
and  another  person,  whose  name  he  did  not  recollect ;  but 
had  no  doubt  of  his  being  a  credible  witness.  This  was  all 
the  evidence  that  could  be  expected,  under  the  circumstances 
of  the  case.  It  was,  prima  facie,  sufficient.  In  the  case  of 
Hands  v.  James,  (Com.  Rep.  531,)  where  all  the  witnesses 
were  dead,  it  was  submitted  to  the  jury  to  determine, 
whether  the  witnesses  to  the  will  set  their  names  in  the  pres- 
ence of  the  testator,  merely  upon  circumstances,  without  any 
positive  proof;  upon  the  ground  that  there  could  not,  prob- 
ably, be  any  express  proof,  as  few  are  usually  present  beside 
the  divisor  and  witnesses,  and,  from  the  nature  of  the  case, 
the  proof  must  be  circumstantial.      It  was  observed  that 
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Rsw-YORK,  three  witnesses  had  set  their  names ;  and  it  must  be  intended 
May,  1825.  ^j^^^  ^jj^y  jjj  jj  regularly ;  that  one  witness  was  an  attorney 
of  good  character,  and  may  be  presumed  to  understand  what 
ought  to  be  done,  rather  than  the  contrary.  Here  the  attor- 
ney drew  the  will,  subscribed  it  as  a  witness^  and  testifies  to 
every  thing  but  the  name  of  the  third  witness.  It  seems  to 
me,  that,  from  this,  the  presumption  of  due  execution  is  ir* 
resistible. 

The  execution  of  the  will  being  established,  the  next 
question  is,  whether  there  was  any  evidence  that  it  was  can- 
celled.   On  this  point,  I  lay  no  stress  upon  the  declarations 
of  the  testator.     They  were  made  long  after  the  execution  of 
the  will,  and  shortly  before  his  death.     They  are  not  evi- 
dence, unless  they  relate  to  the  res  gesUSj  or  to  an  act  done  ; 
as  where,  by  mistake,  the  will  is  torn,  or  thrown  into  the  fire. 
The  declarations  of  the  testator  are,  in  such  cases,  evidence, 
where  they  shew  the  quo  animo.     (12  John.  Rep.  39.)    The 
act  of  cancelling  is,  in  itself,  equivocal,  and  will  be  governed 
by  the  intent.     The  rule  is,  that  if  the  testator  lets  the  will 
stand  until  he  dies,  it  is  his  will ;  if  he  does  not  suffer  it  to  do 
so,  it  is  not  his  will.    It  is  ambulatory  until  his  death.     (4 
Burr.  2514.)     There  must  be  a  cancelling  animo  retocandi. 
Revocation  is  an  act  of  the  mind,  which  must  be  demon- 
strated by  some  outward  and  visible  sign  of  revocation. 
The  statute  has  prescribed  four.    If  any  of  them  are  per- 
formed in  the  slightest  manner,  joined  with  a  declared  intent 
to  revoke,  it  will  be  an  effectual  revocation.      (2  Bl.  Rep. 
1044.)     The  evidence  here  does  not  warrant  any  such  in- 
tent.    The  testator,  several  months  before  his  death,  called 
for  the  will,  and  wished  to  add  a  codicil.    There  is  no  other 
act  that  indicates  an  intent  to  make  the  least  alteration.     No 
act  was  done,  or  dissatisfaction  expressed  upon  which  to 
raise  a  presumption.     The  most  that  can  be  urged  is,  that 
the  testator  expressed  a  desire  to  make  some  alteration  by 
way  of  codicil,  from  which  it  is  rather  to  be  inferred  that  the 
general  features  of  the  will  were  approved,  and  that  an  ad- 
ditional, or  greater  provision,  was  contemplated,  for  some  of 
the  objects  of  his  bounty.     The  conclusive  answer  is,  that  all 
this  was  inchoate.     It  rests  merely  in  an  intent  expressed 
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at  one  time,  and  to  a  single  individual.     We  are  left  entire-  nbw-york, 
•  \y  to  conjecture,  whether  the  testator  ever  afterwards  did  a      '^' 
single  act  to  warrant  the  presumption  of  cancelling  the  will        Dan 
in  whole  or  in  part.     I,  therefore,  consider  the  will  as  re-      ^  ^* 
maining  in  force  at  the  testator's-  death. 

The  more  important  question  is,  whether  it  sufficiently 
appears  that  there  has  been  diligent  search  for  the  will 
where  it  was  most  likely  to  be  found,  so  as  to  warrant  the 
introduction  of  secondary  evidence.  The  general  rule  is» 
that  to  entitle  a  party  to  give  parol  evidence  of  the  contents 
of  a  will,  when  there  is  not  conclusive  evidence  of  its  des- 
truction, it  must  be  shown  that  diligent  search  has  been 
made  in  those  places  where  it  would  most  probably  be 
Iband.  (12  John.  192.) 

In  examining  this  question,  I  will  first  consider  the  place 
where  the  will  was  most  likely  to  be  found.  The  will  not 
having  been  recorded,  no  resort  need  be  had  to  a  public  of- 
fice. It  is  last  traced  to  the  hands  of  the  testator,  who  resi- 
ded in  Brunswick.  His  desk  and  other  papers  were  there. 
He  died  from  home  on  a  visit  to  his  children  in  Westchester. 
I  think  the  defendants  are  bound  to  show  due  search  among 
the  papers  of  the  deceased,  at  his  usual  place  of  residence ; 
and  if,  on  such  search,  the  will  cannot  be  found,  parol  evi- 
dence is  admissible.  James  Brown  might  have  been  exam- 
ined as  a  witness  to  the  Court,  on  this  collateral  point,  but  he 
was  not.  The  question  then  rests  on  the  evidence  intro- 
duced by  the  plaintifi*.  Any  declarations  of  Brown,  inde- 
pendent of  that,  are  not  evidence. 

James  Mallory  testified  that  Jared  Betts,  one  of  the  plain- 
tifTs,  informed  him  that  the  will  could  not  be  found  ;  that 
James  Brown  had  been  up  to  Brunswick,  and  looked  for 
the  will  in  the  desk,  where  he  supposed  it  was  left,  and  it 
could  not  be  found.  This  is  certainly  a  very  explicit  ad- 
mission by  one  of  the  plaintiffs.  Harvey  Betts  and  Thaddeus 
Dan  stated  to  the  surrogate,  that  they  presumed  there  had 
been  a  will,  but  it  could  not  be  found  ;  and  that  search  had 
been  made.  The  plaintiff's  counsel  introduced  the  petition 
and  affidavit  of  Brown,  Betts  and  Dan,  to  obtain  administra- 
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nkW-YORK,  lion.    These,  however,  are  silent  as  to  the  question,  whether 

.  May,  1825.   j^^  search  had  been  made. 

^"^^         The  defendants,  who  claim  under  the  will,  were  called  en 
▼•  to  prove  that  they  had  made  diligent  search.    Search  by 

other  persons,  and  not  at  their  request,  will  not  suffice.  The 
admission  by  Jared  Betts  and  Thaddeus  Dan  to  the  soAro* 
gate,  was,  not  that  Brown,  or  either  of  the  defendants,  had 
made  search,  but  generally,  that  the  will  could  not  be  found. 
In  what  manner,  and  by  whom  search  was  made,  they  do  not 
state.  It  was  an  admission  that  did  not  exonerate  the  de-» 
fendants  from  giving  affimiative  proof  of  search  made  by 
them  or  dome  of  them. 

The  only  evidence  reAlaining,  is  the  litatetnettt  ikiade  by 
Jared  Betts  on  another  occasion.  Although  tlus^  admission 
might  have  been  sufficient  to  conclude  him,  if  he  had  been 
the  only  plaintifiT,  it  ought  not  to  affect  the  interest  of  the 
other  pkintiffil  who  claim  as  tenants  in  common  with  him* 
If  an  ejectment  is  brought  by  tenants  in  common,  the  plain- 
tiff  may  give  in  evidence  the  separate  titles  of  the  several 
lessors  ta  separate  parts  of  the  premises,  and  recover  ao- 
cordingly.  (12  John.  185.)  But  it  would  seem  an  unjust 
rule  which  would  suffer  one  tenant  in  common  to  admit  away 
the  rights  of  others.  As  far  as  I  have  been  able  to  discover, 
ai^  admission  by  a  party  to  the  record  is  evidence  against 
him  who  makes  it ;  and  where  there  are  partnen^,  against 
theiti  also ;  but  not  against  others  who  happen  to  be  joined  as 
parties  to^  the  suit.  The  cases  which  speak  of  the  admission 
as  proper  evidence,  will  be  found  to  have  reference  to  a  sole 
plaintiff  or  defendant.  The  confession,  then,  of  Jared  Betts» 
that  Brown  had  made  search,  was  no  evidence  to  dispense 
with  the  production  of  the  will,  and  furnished  no  ground  to 
admit  secondary  evidence,  so  far  as  the  other  plaintiffs  were 
concerned.  On  this  point,  the  verdict  should  be  set  aside, 
and  a  new  trial  granted. 

New  trial  granted. 


.(    '.    K         '   .  ^     !  * 


OF  THfi  STATE  OF  NEiW.YOflK.  49S 


„;  May,  1885. 


AMMoir  against  C.  Huiitlet,  B.  Huntley  and  W.  Park,  y. 

executors  of  P.  Huntlet.  Huntlsy. 

The  e<mi<»r 

Assumpsit  for  land  sold  and  conveyed  by  the  plaintifT  to  "^  ^7  *n  ex. 
the  testator.  The  declaration  also  contained  the  general  debt  doe  from 
money  counts.  The  cause  was  tried  before  Nelson,  C.  ***■  **j!!I^*''-hr* 
Judge,  at  the  Otsego  Circuit,  September  16th,  1823.  aseTidenoe  in 

The  declaration  did  not  lay  any  promise  from  the  executors  J  ??**  ^*^'w 
to  the  plaintiff,  since  the  testator's  death  ;  but  merely  averred  hit  cokexecvu 
a  promise  by  the  testator.     This  suit  was  against  the  three  ^hthe  cSSl 
executors  ;  and  in  the  course  of  the  trial,  after  a  variety  of  nal  demand, 
convicting  evidence,  upon  the  question,  whether  the  testator  to  t&ke^ft^oat 

and  the  executors,  since  his  death,  bad  not  paid  the  plaintiff  ^i  .^^  ^^^ 
J  .  *  ■  of  iimitatiftnii 

m  full  for  the  land  sold,  the  plaintiff's  counsel  offered  in  evi- 
dence a  letter  purporting  to  be  written  after  the  commence- 
ment of  this  suit,  by  C*  &  B.  Huntley,  two  of  the  defendants, 
to  the  plaintiff,  acknowledging  a  balance  of  9240  to  be  due 
from  the  testator's  estate  to  him ;  and  promising  to  pay  it 
This  evidence  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  the  declaration  averred  no  promise  from  the 
executors  ;  but  the  testimony  was  admitted.  Several  wit- 
nesses on  the  part  of  the  plaintiff  swore  that  the  signature  to 
the  letter  was  in  the  hand  and  name  of  C.  Huntley.  There 
was  but  little  evidence  on  the  part  of  the  defendants  to  oppose 
this,  and  the  cause  passed  to  the  jury  on  the  question  of  /act, 
whether  the  letter  was  genuine  or  not.  This  was  the  maio 
evidence  on  which  the  plaintiff's  cause  depended  ;  and  tbe 
Judge  charged  the  jury,  that  if  they  believed  it  to  be  genuine,  ^ 

they  would  find  for  the  plaintiff,  which  they  did,  for  the  amount 
acknowledged  by  the  letter  to  be  due. 

A  motion  was  now  made  in  behalf  of  the  defendants,  for  s 
new  trial,  upon  the  above  facts,  as  well  as  upon  the  ground 
of  evidence  shewing  the  forgery  of  the  letter,  discovered 
since  the  trial,  the  particulars  as  to  which  are  sufficiently 
ftated  in  the  opinion  of  the  Court. 

Vol-  IV.  68 


V. 

HuDtlej. 


/ « 
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XBW-YORE,      For  the  defendants,  the  following  points,  among  others^ 

Ma  J.  1825.     ^g^  ^^(^gjj  . 

{  UMnunon  1*  That  the  proof  of  the  letter  was  inadmissible,  on  the 
ground  tiiat  there  was  no  promise  laid  from  the  executors, 
since  the  testator's  death.  To  this,  was  cited,  7  T.  K.  182-39 
3  East,  409,  Willes,  29,  5  Bin.  573,  and  1  Dunl.  Pr.  56. 

2.  That  the  band  writing  of  only  one  of  the  defendants 
was  proved. 

D.  Andrews^  for  the  motion. 

/•  Seetye  4*  W.  G.  Angsl^  eontr^ 

Curia^  per  Woodworth,  J.  This  cause  comes  before  the 
Court  on  a  case,  and  an  application  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The  question  is, 
whether  an  admission  by  one  of  the  executors,  that  a  certain 
sum  was  due  from  the  testator  to  the  plaintiff,  is  sufficient 
evidence  to  authorize  a  verdict  against  all  the  executors. 
It  would  undoubtedly  be  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  Does  it  establish  the  original  de- 
mand against  the  testator,  so  as  to  make  all  the  executors 
responsible,  for  the  acknowledgment  of  one  ? 

The  acknowledgment  of  one  partner,  after  the  dissolution 
of  the  partnership,  of  a  previous  debt,  will  bind  the  other 
partner,  so  far  as  to  prevent  him  from  availing  himself  of 
the  statute  of  limitations  ;  but  it  will  not  be  evidence  of  an 
original  debt    (3  John.  536.  6  John.  269.  15  John.  4.) 

Where  several  persons  are  appointed  executors,  they  are 
eiteemed  in  law  but  as  one  persoq,  and  the  acts  done  by  one 
of  them,  which  relate  to  the  delivery,  gift,  sale,  payment, 
possession,  or  release  of  the  testator's  goods,  are  deemed  the 
acts  of  all ;  for  they  have  a  joint  authority  over  the  whole. 
(3  Bac.  Abr.  31.)  But  it  is  equally  clear,  that  one  executor 
shall  not  be  charged  with  the  devastavit  of  his  companion  ; 
and  shall  be  no  further  liable,  than  for  the  assets  which  come 
to  his  hands. 

If  the  admission  of  one  executor  is  enough  to  establish  the 
original  demand,  it  seems  to  contravene  the  spirit  of  the  rule 
which  exonerates  him  from  a  charge  for  the  devastavit  of  his 
co-executor.     The  consequences  of  such  a  doctrine  are,  that 
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Hammoo 

V. 

Huntl^.^ 


all  the  executors  may  be  made  liable,  \4rben  in  fact  no  debt  new-touk, 
against  the  testator  existed.  Way,  188$. 

Iq  the  present  case^  suppose  the  executors,  when  the  suit 
was  commenced,  were  satisfied  the  plaintiff  had  no  demand, 
could  prove  none,  and  that,  therefore,  they  omitted  the  plea 
of  plene  administravit :  if  this  evidence  is  competent  against 
all,  then  all  the  executors  become  liable  ultimately  for  the 
recovery,  although  there  may  be  a  deficiency  of  assets.  At 
this  rate*  there  would  be  no  safety  in  any  case,  unless  the 
plea  of  plene  administravit  were  interposed.  An  executor 
could  not  repose  securely  on  the  strongest  and  best  founded 
conviction,  that  the  demand  was  unfounded,  when  his  com- 
panion could,  at  any  moment,  make  an  admission  which 
would  conclude  his  fellow.  If  this  be  the  law  as  between 
executors,  it  is  of  dangerous  tendency,  and  may  well  be  con- 
sidered an  anomaly.  Each  executor  may  control  and  dis- 
pose of  the  chattels  of  the  deceased  ;  but  cannot,  I  appre- 
hend, affect  his  companion,  so  as  to  make  him  personally  li- 
able. It  is  held  that  if  one  executor  confess  a  judgment,  it 
shall  not  conclude  and  bind  the  rest.  (Toller,  367.)  It  fol* 
lows  that  he  cannot  do  indirectly  wlmt  he  is  prohibited  from 
doing  directly.  If  such  evidence  is  competent  against  both, 
it  is,  in  effect,  clothing  one  with  power  to  do  an  act  which 
shall  give  a  right  of  recovery.  Whether  this  is  done  by  con- 
fessing judgment,  or  by  making  admissions  that  may  be  used 
as  evidence  to  produce  the  same  result,  is  in  my  view,  the 
same  thing. 

The  verdict  is  clearly  founded  on  the  letter  containing 
the  acknowledgment.  As  the  hand  writing  of  only  one  of 
the  executors  was  proved,  I  think  it  not  sufficient  to  sustain 
the  verdict. 

On  another  ground,  a  new  trial  should  be  granted.  There 
is  certainly  doubt  and  mystery  hanging  over  this  case.  The 
plaintiff  proved  that  lie  had  in  his  possession  a  letter  purport- 
ing to  have  been  signed  by  two  of  these  executors.  He  tes- 
tified that  he  forwarded  it  to  his  attorney  by  delivering  it  to 
the  mail  carrier.  It  has  not  since  been  heard  of.  The  de- 
fendants have  sworn  that  it  is  a  forgery  ;  and  that  on  exam- 
ing  at  the  post  offices  in  Virgil  and  Burlington,  for  which  the 


i 


400  CASES  IN  THE  SUPREME  COURT 

HEW-YORK,  letter  was  designed,  it  appears  that  all  the  letters  froonlbe 

May,  1825-    fomner  to  the  latter  place  had  been  received.     In  the  ever- 

Van  Beuran    cise  of  a  sound  discretion,  I  think  enough  is  shown  torequre 

VanG^   beck  ^^®  granting  a  new  trial,  on  the  ground  of  surprise.     A  vcr* 

diet,  under  the  circumstances  of  this  case,  should  not  be  coin 

elusive.     There  is  a  strong  negative  evidence,  making  it 

improbable  that  such  a  letter  was  written.     The  transaction 

requires  the  scrutiny  of  another  trial. 

New  trial  granted. 


Van  Beuren  and  Van  Gaasbeck,  Executors  of  Groxw* 

against  Van  Gaasbeck. 

^u"^!*      Debt  on  bond,  given  by  the  defendant  to  the  testator,  tried 
onanunliqoi.  at  the  Ulster  Circuit,  November,  1823,  before  Beits,  C. 

dated  account  J^A^q 
for  goods  sold  ''  "°6^* 

and  work  The  bond  was  dated  February  6th,  1786,  and  conditioned 
^m  h^^'T  to  pay  $712,50,  February  6lh,  1787,  with  interest  at  and  after 
gTBeaient  ex-  the  rate  of  6  per  cent,  per  annum,  on  which  was  endorsed 
Sdto  dSowfiil  £9,  November  10,  1794,  and  £29,  in  1813,  and  £29  in  the 
••'^f^ ,    ,       same  year. 

And  where  •'  •     *» 

the  defendant  The  defendant  claimed  to  set  off  an  account  in  his  favon 
Jutotiff'i  toU!  against  the  testator,  running  from  July,  1781,  to  May  1820, 
tator,  on  a  ee.  containing  charges  in  almost  every  month  of  the  intermedi- 
fng*  ^interoi^i  ate  years,  for  some  small  articles  of  service,  or  goods  sold, 
'^^j^h  layun.  gych  as  usually  pass  in  trade  and  interchange  of  labor,  be* 
than  30 yean,  tween  farmers,  amounting  to  91187,50. 

tUi  t?m^*^ti2  ^^^  ^^®  ^^"^'  ^^^^  endorsements  and  the  account,  after  de- 
deAndant  had  ducting  a  small  amount  of  the  plaintiffs,  were  admited;  and 
OTmaJailng*ai  it  was  agreed  that  the  balance  should  be  set  off  against  the 
gainst  ^  the  bond ;  and  the  only  question  was  whether  interest  should 
tator  for  ^0  allowed  on  the  bond,  and  for  how  long,  and  whether, 
IJ^^wid"at  ^^^'^^"^  making  the  account  apply  from  time  to  time  as  pay- 
akiort  periods,  ment  upon  it ;  or  whether  interest  should  not  be  allowed  upon 
w  b^nluqul"  ^^^  account,  which  had  never  been  footed  up  or  settled. 

dated  or    seU 
tied,   amount. 

ing  in  the  end,  to  more  than  the  principal  sum  dae  by  the  bond ;  held,  that  interept  thonld  be 
allowed  on  the  bond,  but  not  on  the  account ;  and  that  the  latter  should  not,  in  adjusting  the 
balance,  be  allowed,  from  time  to  time,  as  payment  on  the  bond. 
Rolea  of  set-off  the  same  at  law  as  in  equity. 
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A.  terdict  was  taken  for  the  plaintiff,  for  91000,  subject  to  ke'w.voek, 
the  opinion  of  this  <:ourt,  upon  the  above  points.     The  bal-     ^J^J^JI^* 
ance  to  be  struck  by  a  referee  named  by  the  parties,  accord-   Van  Benran 
ing  to  the  rules  to  be  laid  down  by  the  court.  Vanolobeck 

The  Judge,  at  the  Circuit,  decided,  that  the  bond  drew 
interest  {rortk  its  date,  at  6  per  cent,  and  no  more,  and  that 
interest  should  be  denied  on  the  account. 

Haggles  4"  Hasbrouckt  for  the  plaintiffs^ 

J.  Sttdam,  for  the  defendant 

CuriOt  per  Woodworth,  J.  The  bond  is  conditioned  for 
the  payment  of  interest,  at  the  rate  of  6  per  cent,  per  annum. 
The  contract  for  the  parties  is  not  confined  to  the  time  limi- 
ted for  the  payment  of  the  principal ;  but  is  general,  and 
continues  until  the  contract  ceases  to  operate.  (4  John.  Ch« 
Rep.  437.) 

At  the  trialy  the  defendant  exhibited  an  account  against 
the  plaintiff's  testator,  commencing  in  1781,  and  ending  in 
1820,  which  was  admitted.  An  account  of  the  plaintiffs  a- 
gainst  the  defendant  was  also  admitted ;  and  it  was  agreed, 
that  the  balance  should  be  considered  applicable,  as  a  set  off 
against  the  plaintiff's  demand. 

The  only  question  is,  whether  the  defendant  is  entitled  to 
interest  The  bond  is  dated  in  1786,  payable  in  1787  ;  and 
the  charges  in  the  defendant's  account  are  subsequent  to  that 
period,  with  the  exception  of  a  small  part. 

From  the  nature  of  the  transaction,  it  is  probable,  that, 
had  the  question  been  disposed  of  by  the  testator  in  his  life 
time,  the  apparent  equity  of  allowing  interest,  on  the  defend- 
ant's account,  or  considering  the  advances  made  as  payment 
at  the  time,  would  not  have  been  disregarded.  The  court, 
however,  are  called  on  to  apply  a  general  rule,  which  cannot 
notice  the  supposed  hardship  of  a  particular  case. 

Considerable  stress  is  put,  by  the  defendant's  counsel,  on 
the  fact  that  the  account  was  not  disputed.  This  cannot  be 
a  material  fact.  I  cannot  perceive  any  just  cause  for  allow- 
ing a  party  a  benefit^  when  the  account  is  not  disputed,  that 
would  not  equally  be  allowable  in  a  case  whei'e  it  was  dispu- 
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NBw.yoiiK,  ted,  but  clearly  and  satisfactorily  proved.     The  true  ques- 
May,  1825.    ^j^^j  j^^  |^^g  ^|^  account  been  liquidated,  or  was  there  as 

Vfta  Beuren  agreement,  express  or  implied,  to  pay  interest  7  Admitting 
Van  Gaube  k  ^^  ^^^  iviol,  that  the  balance  claimed  was  correct,  is  no  evi- 
dence of  a  previous  liquidation  upon  wliich  to  allow  interest. 
It  does  not  appear  that  any  communication  ever  took  place 
between  the  parties,  respecting  the  accounts,  from  their 
commencement  to  their  termination.  They  must,  therefore, 
be  considered  as  unsettled  and  unliquidated.  (3  Cowen.  303.) 
If  the  defendant  had  not  been  indebted  to  the  testator  on  a 
security  carrying  interest,  his  equity  would  be  the  same.  If 
he  had  prosecuted  as  plaintiff,  no  interest  would  be  allowed. 
The  fact  that  he  was  holden  to  pay  interest  to  the  testator, 
cannot  affect  the  principle  which  is  to  govern.  It  shows, 
indeed,  the  consequences  arising  from  his  negligence  and  in- 
attention to  his  rights,  which  might  have  been  avoided  ;  but 
nothing  more.  It  presents  no  fact  upon  which  the  court  can 
infer  an  implied  agreement  to  pay  interest,  that  would  not 
equally  apply  to  every  just  account  of  long  standing. 

But  it  is  contended  that  the  court  are  authorized  to  order 
I'ests  to  be  made,  in  st  Uing  the  account  by  referees,  under 
the  statute  of  set  off,  in  the  same  manner  as  is  done  by  the 
Court  of  Chancery.  At  common  law,  if  the  plaintiff  was  in- 
debted to  the  defendant  in  as  much,  or  even  more  than  the 
defendant  owed  to  him,  yet  he  had  no  method  of  striking  a 
balance.  The  only  way  of  obtaining  relief  was  by  going 
into  a  Court  of  Equity.  I  am  not,  however,  aware,  that 
when  resort  was  had  to  that  court,  the  question  of  interest, 
on  unsettled  and  unliquidated  accounts,  was  governed  by  a 
different  rule  from  that  which  was  sanctioned  at  law.  I 
have  always  supposed  that,  in  this  respect,  the  same  rule 
prevailed.  In  the  case  of  Borret  v.  Goodere,  (1  Dick.  428,) 
Ld.  Camden  observed,  there  is  no  instance  where  interest  is 
given  on  an  open  mutual  account,  without  some  particular 
circumstances.  So  also,  in  Consequa  v.  Fanning,  (3  John. 
Ch.  Itep.  GOI,)  it  was  held  that  unsettled  accounts  do  not 
bear  inierest  of  course,  until  liquidation.  Indeed,  it  may  be 
laid  down  as  an  established  proposition,  that  a  Court  of 
Equity  follows  the  same  general  rules  as  a  court  of  law,  in  re- 
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iation  to  setoff.      {Duncan  v.  Lyon^  8  John.  Ch.  Rep.  358.)  new-york, 
The  statutes  concerning  set  off  and  reference  are  remedial ;    ^^y*  1*^- 
but  confer  no  power  on  the  Court  to  relax  the  general  rules  GentraT^W. 
of  law.     The  question  of  interest  is  the  same,  whether  a 
cause  is  tried  by  referees,  or  a  jury,  or  whether  an  account 
is  pleaded  by  way  of  setoff,  or  constitutes  the  plaintiff's 
cause  of  action. 

The  doctrine,  then,  of  rests,  ought  not  to  be  applied ;  be- 
cause the  law  does  not  allow  interest  on  unliquidated  ac- 
counts :  and  equity  follows  the  same  rule. 

Accounts  have  frequently  been  directed,  by  the  Court  of 
Chancery,  to  be  taken  with  annual  rests.  Where  an  ex- 
ecutor, administrator,  or  trustee  profits  from  the  use  of  the 
trust,  funds,  or  negligently  suffers  the  trust  money  to  lie  idle, 
he  will  be  charged  with  interest ;  and  the  Court  will  exercise 
its  discretion  as  to  making  annual  rests.  But  this  is  alto- 
gether distinct  from  the  claim  of  interest  on  unliquidated  ac- 
counts not  containing  charges  for  money.  To  allow  rests 
in  this  case,  for  the  purpose  of  calculating  interest,  would, 
in  my  view,  be  arbitrary,  not  warranted  by  any  rule  of  law, 
or  sanctioned  by  the  practice  of  a  Court  of  £qWty  in  anal- 
agous  cases.  I  am  of  opinion,  that  the  defendant  account, 
without  interest,  (after  deducting  the  amount  of  t^jF  testa  tor's 
account)  be  allowed  as  a  set  off  against  the  balance  due  on 
the  bond ;  and  that  the  referee  agreed  on  make  the  calcu- 
lation accordingly. 

Rule  accordingly. 


GENERAL  RULE. 

In  Supreme  Court,  May  21st,  1825. 

Ordered,  that  when  there  shall  be  a  stipulation  in  a  case, 
giving  either  party  leave  to  turn  the  same  into  a  special  ver- 
dict, or  bill  of  exceptions,  the  party  to  whom  that  right  shall 
be  reserved,  shall  have  thirty  days  after  the  adjournment  of 
the  Court,  at  the  term  when  judgment  shall  be  given,  to  pre- 
pare and  serve  such  special   verdict,  or  bill  of  exceptions. 
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NBw-YoRK,  And,  if  the  same  shall  not  be  agreed  lo  by  the  party  apoiv 
Maj,  1625.    ^hom  the  same  shall  be  served,  he  shall  have  twenty  days- 

Gmtni  Rale.  ^^  prepare  and  serve  amendments ;  and  in  case  such  amend- 
ments shall  not  be  agreed  to,  the  same  shall  be  settled  by 
one  of  the  Justices  of  this  Court,  on  a  notice  te  be  given, 
within  ten  days  after  service  of  such  amendments.  And  in 
case  such  special  verdict,  or  bill  of  exceptions,  shall  not  b« 
served  within  the  said  thirty  days,  the  prevailing  party  shall 
beat  liberty  to  perfect  his  judgment,  and  proceed  thereon. 
And  in  case  no  amendments  shall  be  proposed  and  served 
within  the  said  twenty  days  allowed  for  that  purpose  (or 
within  such  further  time  as  shall,  upon  special  applicatioDy 
be  allowed  by  one  of  the  Justices  of  this  Court,)  the  special 
verdict  or  bill  of  exceptions  shall  be  deemed  assented  to,  as 
prepared  and  served,  (a) 

(•)  Vid.  JaekwoM  t.   Simclairt  aat0«  49»  and  Vmndyek  t.  Fra  Bwnm^  I 
CftinM*  Rap.  1 3. 
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III  AUGUST  TCaH,  1835,  IN  THI  FirTIITH  TKAK  OF  OUK  UfDiriNDllfO«# 


Harwood  against  French. 

On  certiorari  to  a  Justice's  Court.  The  Justice  returned  WKe^kc 
that  French  declared  against  Harwood,  who  was  brought  ^  ^"^^  ^ 
before  him  on  a  warrant  issued  March  10th,  1825.  Har-  more  tpaiBdy 
wood,  objected  to  any  proceedings,  on  the  ground  of  his  debJio  the 
privilege,  he  having  attended  a  court  of  special  sessions  a»a  T^  «f  fifty 
party,  and  not  having  had  time  to  return  home  before  his  47,  eh.  sSS,) 
being  arrested  upon  the  warrant ;  and  made  other  objections,  ^ji^^JJ* 
all  of  which  were  overruled.  He  refused  to  plead ;  and  the  uid  jad^rmeat 
Justice  examined  the  plaintiff's  witnesses,  and  gave  judg-  ^     ^^l^SuH 

ment  against  him  for  f  5  and  costs.     And  now,  *»•••     . 

Iniaoheiee, 

no   Appeal  tor 

Edward  Alkn  moved  to  set  aside  the.  certiorari  as  hating  t^  ^™ 
issued  contrary  to  the  provisione  of  the  act  for  the  mot^ 
speedy  recovery  of  debts  to  the  value  of  50  dollars,  (sess. 
47,  ch.  238,  s.  86,  p.  294.)  He  read  a  clause  of  the  statute, 
which  is,  "  that  no  writ  of  false  judgment,  or  writ  of  certio- 
rari, shall  be  allowed,  or  be  of  any  force  or  effect,  except  ia 
cases  where  remedy  by  appeal  u  not  provided  for  by  thi»  act, 
to  remove  any  judgment,  order  or  proceeding  whatsoever^ 
to  be  rendered,  had  or  made  by  virtue  of  this  act,  into  thor 
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Supreme  Court  of  Judicature  of  this  state."  He  contended 
tliat  this  suit  had  been  tried  within  the  meaning  of  the  sub- 
sequent clause  of  the  same  section,  giving  an  appeal  in  all 
suits  which  shall  be  tried  before  a  Justice  ;  and  that  the  de- 
fendant might,  otherwise,  evade  the  act  by  omitting  to  plead, 
and  yet  put  the  plaintiff  to  do  precisely  what  he  would  be 
obliged  to  do  on  an  issue ;  for  he  is  always  bound  to  prove 
his  demand,  though  oo  plea  be  interposed.  {Cudner  v. 
Dixon,  10  John.  Rep.  106.) 

/.  A.  Spencer^  contra,  said  the  proceedings  of  the  plaintiff 
were  entirely  expwr$t.  There  was  nothing  which  could  be 
called  a  trial ;  no  litigation ;  no  more  than  a  mere  inquest 
before  the^beriffona  writ  of  inquiry. 

[SuTHEELAND,  J.  The  38th  section  of  this  act  contem* 
plates  an  issue  ;  in  order  to  which  there  must  be  pleadings 
oo  both  sides.  When  the  cause  goes  to  the  Court  of  Com- 
mon Pleas,  on  appeal,  there  are  no  new  pleadings.  It  pro- 
ceeds upon  those  in  the  court  below.  The  issue  joined 
below  if  to  be  heard  and  tried  in  the  Common  Pleas.] 

J.  Plan  (sanfie  side  with  Spencer,)  said  the  statute  certainly 
did  not  mean  to  abolish  the  remedy  by  certiorari  entirely. 
It  provides,  that  no  certiorari  shall  be  brought,  except  in 
eases  where  an  appeal  is  not  provided  for. 

This  expression  implies  that  an  appeal  does  not  apply  to 
every  cause  which  may  be  decided  by  the  Justice ;  and  the 
present  case  is  one  exception  in  the  contemplation  of  the 
legislature. 

Curia.  The  only  question  ist  whether  the  defendant  be- 
fore the  Justice  could  appeal.  If  he  could  not,  it  is  clear 
Ibat  a  certiorari  lies.  On  looking  into  the  act,  we  think  this 
a  case  to  which  the  remedy  by  appeal  is  inapplicable.  It 
Ijflf  10  those  cases  only  where  there  is  a  trial,  either  by  the 
Justice,  or  a  jury.  Technically  speaking,  here  has  certainly 
been  no  trial.  Ndr  has  there,  we  think,  been  one  within  the 
nieaniog  of  ihfk  Aet.  It  speaks  of  an  issue  joined  by  plead- 
ing, upon  whi<^h  alone  the  c^tiie  is  to  be  heard  in  the  Court 
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of  Common  Pleas.     Here  was  do  issue;  no  pleadings  on      utic4, 

which  the  Court  of  Common  Pleas  could  proceed  to  a  trial,    '^"**  ^®**' ' 

properly  so  called.     In  point  of  form,  only  one  party  could       spiwD 

be  heard,  except  as  to  the  mere  question  of  the  amount  of      yj^ 

damai^es.      The  proceeding  must  be  in  nature  of  an  inquest. 

No  venire  could  issue,  or  jury  be  convened  and  sworn,  to 

pass  upon  any  issue  between  the  parties.    The  motion  aiuat 

be  denied. 

Motion  denied, 


Sfawn  againH  Vbbdee. 

S.  A.  Foot,  for  the  plaintiflf,  moved  for  leave  to  furnish  an  TbepUlatur 
amended  bill  of  particulars  to  the  defendant.  inlli3*hiirb5i 

It  appeared  from  the  affidavits  read  on  both  sides,  that  of  putioaUn* 
the  declaration  was  served  August  Ist,  1822,  with  a  bill  of  JSS.  » 


particulars,  on  the  defendant's  attorney ;  that  issue  was  trial  grutad, 
joined  August  20th,  1822 ;  and  the  cause  tried  April,  1828.  JJlf oftrid'^ 
The  bill  proved  very  defective  on  the  trial.  A  verdict  was  ter  this,  iM 
rendered  for  the  plaintiff;  but  a  new  trial  was  granted  upon  noticed  for 
the  merits,  in  February  term,  1824.     The  cause  had  since  *f**'    ?*..  *^ 

time  of  the  a* 

been  twice  noticed  for  trial,  and  now  stood  noticed  for  the  mendment. 
Albany  Circuit.  The  first  bill  was  defective  in  consequence  oI^termT^ 
of  the  plaintiff's  attorney  not  being  fully  instructed  by  his  paying  all 
client,  who  lived  400  miles  from  him.  But  lately,  he  had  ""^^^x  *^ 
procured  full  and  correct  instructions,  which  enabled  him  to  changed  hi* 
furnish  the  requisite  particulars.  If  notl  thra 

coats    of  tho 

/.  M^Kown,  contra.  «®^«»- 

Caria.  These  amendments  are  much  a  matter  of  discre- 
tion. The  plaintiff's  attorney  has  not  been  very  diligent  in 
procuring  proper  informatipn  from  his  client;  but  it  will 
further  the  ends  of  justice  to  grant  the  amendment.  We 
save  the  defendant  from  all  costs  resulting  to  him  from  the 
mistake.  If  he  chooses  to  change  his  plea,  so  as  to  vary 
his  defence,  he  may  do  so  ;  and  then  the  plaintiff  must  first 
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vncA,      pay  him  all  costs  from  the  plea  down  to  this  time  inclusive* 
Aog.  18S5.    If  Qotf  the  amendment  is  granted  on  the  plaintiff's  paying  tile 
costs  of  this  motion. 

Rule  accordingly,  (a.) 

(a)  Vid.  FuUer  r.  Rootevelt^  ante,  144,  In  Rex  r.  John  Wilkes,  Esq.  m 
enminal  informatunij  for  a  libel,  was  amended,  in  a  material  part,  hj  Lord 
Mmufield,  at  hia  ehambera,  the  dt  j  before  trial,  withoat  the  defendant'a  con. 
sent.  Hia  Lordahip  conaalted  and  prodaced  many  precedenta  in  fiiTor  of  thm 
•mendment. 


Miller  and  M'  'Etwisn  against  Greoort. 

CmmU0   •d      '^^^  capias  ad  respondendum  was,  by  mistake,  made  re- 
turnable on  Sunday  the  15th  of  May,  1825 ;  and,  for  this  rea- 
i^  son,  Sunday  being  out  of  term,  or  rather  after  the  last  return 

/.  Piatt  moved  to  set  it  aside,  and  cited  Bunn  v.  ThomaSf 
(2  John.  Rep.  190;)  Cramer  v.  Van  Alstyne,  (9  id.  386; 
and  6  Mod.  251,  252,  per  HoUy  C.  J.  in  Davy  v.  Salter. 

T.  /.  Oakley^  contra,  read  an  affidavit  that  the  capias  was 
not  bailable ;  and  contended  that  this  took  the  case  out  of 
the  rule  which  made  mesne  process  void  because  more  than 
a  term  intervenes  between  the  test  and  return,  viz.  the  danger 
of  a  protracted  imprisonment ;  and  he  moved  to  amend :  but. 

Per  Curiofii,  This  makes  no  difference.  We  cannot 
look  to  see  whether  a  long  return  may  or  may  not  work  a 
long  imprisonment.  The  form  of  the  capias  is  the  only  thing 
in  question.  It  is  fully  settled  that  mesne  process  against 
the  body,  returnable  out  of  term,  is  void,  and  cannot  be 
amended.  The  motion  must  be  granted  on  the  defendant's 
stipulating  not  to  bring  false  imprisonment. 

Kule  accordingly. 
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UTICA, 

Aug.  1835. 

Ez  parte 

Philips  against  Caswell.  Van  Hoeaen. 

On  certiorari  to  a  Justice's  Court,  it  appeared  that  the  at-  to  a  certiorari 
torney  for  the  plaintiff  in  error  wrote  the  return;  but  he '^'J! "®5 ^ •^ 

.         ...  ,  .,  1.1  aside   beeaoM 

swore  that  the  justice  voluntarily,  and  without  request,  came  the    attornej 
to  his  office,  and  desired  him  to  write  it,  which  he  did,  the  f?'  ^  P^"*** 

Uu    111     error 

justice  dictating  the  whole  of  the  facts.  wrote  it,  if  he 

A  motion  was  now  made  to  set  aside  the  return  as  irreffu-  *f*f*  "  .**"* 

c       mere    amana- 

lar;  jPbx  V, /oAn5o»,(3  Cowen's  Kep.  20.)  was  rcliedon.       enaia  of  the 


jastice. 


W.  BakeTt  for  the  motion. 

6.  H.  Feeter  4*  ^'  S,  Benton^  contra. 

Curia.  We  think  the  attorney,  in  this  case,  comes  with- 
in the  character  of  a  mere  amanuensis  for  the  justice.  Such 
an  exception  to  the  rule,  established  by  Fox  v.  Johnson,  was 
mentioned  by  the  Court;  and  we  think  it  does  not  come 
vithin«the  reason  of  the  rule.     The  motion  is  denied. 

Motion  denied. 


Ez  parte  Van  Hoesen. 


J.  Platt  moved  for  a  mandamus  to  the  Judges  of  Colum-  On  appeal 
bia  C  P.  commanding  them  to  vacate  a  rule  quashing  an  ap-  t[ce^g  "coiut, 
peal  from  the  Justice's  Court  of  the  city  of  Hudson,  brought  ^**®^?^  ^' 
by  Van  Hoesen  against  M'Kinstry.  autute  may  be 

The  case  was  this ;  Van  Hoesen  appealed  from  a  judg-  ®JJ^^^  ^ 
ment  against  him  for  damages  and  costs  in  favor  of  M 'Kin-  Andi,  to  a 
stry  ;  and  the  appeal  bond  was  executed  in  the  name  of  Van  ^^^^the  apl 
Hoesen,  by  A.  L.  Jordan,  as  his  attorney.  M'Kinstry  mov-  peal  for  want 
ed  the  C.  P.  to  quash  the  appeal,  and  the  affidavits  there  Jo^d*  th^Te*^ 
were  contradictory  upon  the  question  whether  Jordan  pre- 1"^**!®**    ""^ 

power,  before 
the  coart  of  Common  Pleaa,  and  filing  it  ia  a  aufiicient  anawer.  The  court  niny  then  order 
the  power  to  bo  filed  with  tho  clork. 
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rtM  A,      iciitcd  bin  authority  to  execute  the  bond   to  the  justices  of 
AiK.  iHsr,,    jf^^  (;^,yj,^  below;  but  it  appeared  to  the  C.  P.  that  he  had 
r.M  uit'*!     0  written  authority  for  that  purpose,  when  the  bond  was  ex- 
V*ii  Hw99n.  cculcd,  which  was  there  exhibited  on  the  motion,  and  prov- 
ed.    The  C.  P.  quashed  the  appeal,  and  thereupon  Van  Hoe- 
ten's  counsel  offered  to  file  and  did  file  the  bond  with  the 
clerk  ;  but  tlic  Court  held  this  insufficient. 

Piatt  cited  Laws,  scss.  47,  ch.  238,  s.  36,  87. 

Ho  contended  that  the  bond  was  well  executed ;  it  was 
enough  that  the  authorization  was  proved  when  the  fact  of 
execution  was  contested.  It  need  not  even  be  in  writing. 
This  is  according  lo  the  principles  of  the  common  law. 
Tho  slalulc  is  silent.  A  power  of  attorney  to  execute  a 
mort^ng(j  need  not  be  recorded.  {Wilson  v.  Troup ,  2  Cow- 
on's  \iv\},  11)5.)  This  is  upon  the  principle,  that  the  power 
to  execute  is  no  part  of  tho  deed. 

D,  Ji,  Tallmadge  and  E.  Williams^  contra.  If  the  ap- 
peal was  not  prosecuted  according  to  law,  it  was  the  right, 
and  the  duty  of  tho  C.  P.  to  quash  it.  The  approbation 
which  the  justices  are  authorized  to  endorse  on  the  bond» 
relates  incrcly  to  the  sufticiency  of  the  surety.  A  proper 
bond  must  be  executed,  according  to  the  statute  cited,  with- 
in ton  days  after  the  judgment  rendered  ;  and  unless  this  be 
done,  the  appeal  cannot  be  received.  It  must  be  a  i>erfecl 
bond  within  the  ten  days.  Is  a  bond  given  by  an  attorney, 
but  not  accompanied  by  the  power  to  execute  it,  sufficient  ? 
All  bonds  cannot  be  given  by  attorney.  Where  there  is  a 
judgment,  and  the  execution  is  to  be  prevented,  the  law  may 
very  properly  demand  a  signing  in  person.  The  sheriff 
should  sec  this  done  in  the  case  of  a  limit  bond;  and  a  bond 
lo  pn>sooulc  a  writ  of  error  must  be  given  in  person.  The 
net  expressly  authorizes  the  notice  of  the  appeal  to  be  sign- 
ed  by  the  j>arty,  or  his  attorney ;  but  when  speaking  of  the 
bond,  ihcit*  is  no  such  alternative.  This  language  implies 
the  distinction  for  which  we  contend.  May  it,  as  the  gen- 
tlemen contends,  be  one  half  in  writing,  and  the  oilier  ty 
parol  ?  Is  a  man  to  be  driven  round  the  country  to  search 
both  for  the  allomey  who  executes,  and  the  witnesses  to 
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prove  his  parol  authority  ?  It  should,  at  any  rate,  have  been       utica, 
in  writing,  and  actually  filed,  before  the  Court  could  enter-    ^^«-i®=^«>- 
tain  the  appeal.     It  was  an  integral  part  of  the  bond ;  nay,      ^^  porta 
the  vital  principle  of  its  existence.    The  party  could  never   Van  Hoeten. 
enforce  it,  without  the  use  of  the  power,   which  should  be 
furnished  in  the   first  instance,  without  driving  the  party  to 
his  motion,  in  order  to  obtain  it.     In  other  cases,  the  attor- 
ney is  bound  to  show  his  power  in  the  most  full  and  distinct 
manner.     The  onus  lies  with  him;  and  if  he  fails  to  do  this, 
he  is  personally  liable.    {White  v.  Skinner j  13  John.  Rep. 
307.)     But, 

The  Court  were  clear  that  the  motion  must  be  granted ; 
and 

WooDWORTH»  J.  said,  the  statute  speaks  of  a  bond  ;  but 
whether  this  be  executed  in  person  or  by  attorney,  it  is  the 
same  thing.  Indeed,  there  arc  many  cases  where  the  party 
cannot  exe  cute  in  person,  as  in  case  of  sickness  or  necessa- 
ry absence  ;  and  the  statute  would  never  impose  the  strict- 
ness contended  for,  without  excepting  such  cases.  Yet  there 
is  no  exception.  Requiring  the  party  to  execute  the  bond  in 
person,  would,  in  various  cases,  work  an  absolute  depriva- 
tion of  right.  It  is  enough,  that  the  bond  was,  in  point  of 
fact,  valid  in  its  creation.  To  be  sure,  it  was  reasonable  in 
the  Court  below,  to  require  that  the  authority  should  be  filed. 
On  its  production,  and  being  proved,  they  might  have  com- 
pelled the  party  to  file  it,  as  one  of  the  papers  relating  to 
the  motion  before  them.  They  should  have  done  so,  and  re- 
tained the  cause.  It  was  afterwards  filed,  and  still  remains 
on  file.  The  statute  is  clearly  satisfied ;  and  the  motion 
should  be  granted. 

Motion  granted. 
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Andrews 

V. 

Herriot.  ANDREWS  and  JeROME  Ogdiust   HeRRIOT. 

wiU  not  lie  in      AcTioN  of  Covenant  tried  before  Throop,  C.  Judge,  at  the* 
this  Btate,  on  a  Qnondaga  Circuit,  1823.     The    declaration  was  in  covenant 

contract  to  be 

performed  in  on  a  contract  between  the  parties,  to  be  performed  in  the 
FennBylrania,  g^g^^  ^f  Pennsylvania.     Plea,  non  est  factum. 

with  a  aerawl       ^      ,  ,  rt* 

and  the  word  On  the  trial,  the  contract  onered  in  evidence  was  signed 
eiwr  *"  ^giUi]  ^^^^  ^^^  name  of  Herriot ;  but  instead  of  wafer  or  wax,  there 
tho%  bv   the  was  a  scrawl  with  the  word  seal  in  the  locus  sigilli;  and  the 

•tate,t°hi8con- ^^"^'"^^"g  words  of  the  Contract  purported  a  seat  in  the 
stitntes  a  seal,  usual  form.     A  counscIlor  at  law,  of  the  state  of  Pennsylva:- 
the  action  re.  ^^^f  ^^s  sworn  as  a  witncss  for  the  plaintiff,  and  testified  that, 
lates   to   the  by  the  common  law  of  that  state,  such  a  mark  was  a  seal, 
governibie  by      The  defendant's  counsel  objected  to  the  contract  being^ 
the  lex fon,     read  in  evidence  ;  but  the  objection  was  overruled,  and  the 

contract  read  to  the  jury. 
A  verdict  was  finally  taken  for  the  plaintiff,  subject  to  the 

opinion  of  the  Court,  upon  this  and  other  points  which  arose 

in  the  course  of  the  triah 

F.  Birdseye,  for  the  plaintiff,  insisted  that,  as  the  contraet 
was  to  be  performed  in  Pennsylvania,   the  Court  would  no- 
tice the  law  of  that  state  in  giving  it  a  construction.     The 
etkci  of  the  instrument,  not  merely  the  remedy  upon  it,  is  the 
question  ;  and  the  lex  loci  applies.     Meredith  v,  Hinsdale^  (2 
Caines'  Kep.  362)  is  in  point.     That  was  an  action  of  debt 
upon  a  Pennsylvania  bond ;  and  it  was   sustained  upon  the 
very  ground  assumed  here.     The  contract  should  be  car- 
ried into  effect  according  to  the  intention  of  the  parties.^ 
They  intended  that  it  should  operate  as  a  specialty  every- 
where.    That  the  law  of  the  state  where  the  contract  is  to 
be  performed  shall  govern,  without  regard  to  the  place  of  its 
execution,  is  abundantly  proved  by  the  authorities.   (Thomp- 
son V.  Ketcham,  4  John.  Rep.  285,  and  the  cases  there  cited.) 
This  law  settles  the  nature  and  effect  of  the  contract.     It  is 
important  that  it  should  be  so,  for  a  variety  of  reasons ;  and 
one  is,  for  preserving  due  preference  in  the  distribution  of 
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the  estates  of  deceiised  persons.  The  remedy  is  another 
thing.  On  determining  the  degree  of  the  contract,  that  is 
left  to  our  own  law ;  so  that  the  lex  fori  is  not  affected.  On 
determining  that  the  scrawl  is  a  seali  the  lex  fori  comes  in, 
and  says  that  the  action  should  be  covenant,  a  remedy  al- 
ready known  to  jthe  law  of  the  state*  The  agreement  there- 
fore gives  no  new  remedy. 

The  case  of  Warren  v.  LyTkch^  (5  John.  Rep.  339,)  al« 
though  it  denies  that,  according  to  our  own  law,  any  thing 
short  of  wax  and  wafer  will  constitute  a  seal,  leaves  MeredUh 
v.  Hinsdale  unimpaired  as  to  the  only  point  decided  by  it. 

He  also  cited  Jones  4*  Temple  v.  Logwood^  (1  Wash.  Rep. 
42  :)  Baird  4"  Briggs  v.  Blaigrovef  (id.  170  0  AustiiCs 
Admz.  V.  WhUlocies  Exrs.  (1  Munf.  487 ;)  Newbold  v.  Lambf 
(2  South.  Rep.  449  ;)  Adam  v.  Kers,  (I  B.  &  P.  360  ;)  UnU 
ted  Stales  v.  Cojffinf  (Bee's  Rep«  South  Carolina,  140 ;)  and 
Jac  L.  Diet.  Seal. 
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Mr.  Birdseye  was  proceeding  to  the  other  points  in  thcf 
cause ;  but  the  court  told  him  they  were  impressed  so  strongly 
against  him,  upon  the  one  which  he  had  already  argued,  that 
he  need  not  proceed  farther  for  the  present.  But  as  the  point 
was  an  important  one,  they  would  loc^  into  it  farther,  and 
examine  the  cases  cited ;  and  if  they  should  then  entertain 
any  doubt,  they  would  call  upon  him  to  resume  his  argu- 
ment 

iV.  P.  Randall^  for  the  defendant,  referred  the  court  to 
Jackson  v.  Wood^  (12  John.  Rep.  72 ;)  Scoville  v.  CanfieU 
(14  John.  Rep.  338;  1  Phil.  £v.  415,  16,  note,  (a)  and  the 
cases  there  cited ;  and  WhiUemore  v.  Adams^  (2  Cowen'is 
Rep.  626.) 

On  the  same  day,  at  the  commencement  of  the  afternoon 
session. 

The  Chibp  Justicb  informed  Mr.  Birdseye,  that  the 
court  had  examined  the  question  during  their  recess :  that 
Mr.  B.  was  fully  supported  by  Meredith  v.  Hinsdale^  if  that 
were  now  to  be  received  as  law  ;  but  the  current  of  author* 
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ity,  since  the  decision  of  that  case,  had  been  uniform  and  un- 
broken, that  the  lex  loci  contractus  governs  only  as  to  the  ctm^ 
struction  of  the  contract ;  and  has  nothing  to  do  with  the  rem^ 
edift  which  is  controlled  entirely  by  the  kz  fori.  We  are 
satisfied  that  Meredith  v.  Hinsdale  was  decided  without  pro- 
per attention  to  this  distinction.  The  dispute  is  merely  upon 
the  remedy^  that  is  to  say,  whether  the  action  shall  be  coven- 
ant  or  assumpsit  upon  a  given  contract,  between  two  persons 
within  the  jurisdiction  of  the  court  The  substance  and  efect 
of  the  recovery  is  the  same  in  either  form.  We  are  satisfr- 
ed  that  we  cannot  sanction  Meredith  v.  Hinsdakf  without 
overturning  the  entire  class  of  cases  which  distinguish  be* 
tween  the  different  effects  of  the  kx  loci  and  lex  fori.  We 
are  so  firmly  fixed  in  the  conclusion  to  which  we  have  come, 
that  it  will  be  useless  to  argue  the  other  points.  Being  against 
the  plaintiff  upon  the  first,  this  decides  the  cause. 

Judgment  for  the  defendant,  (a) 

(a)  Th«  lex  Uci  and  lexjbrh  to  wliioh  tht  above  caao  looki,  haTe  probablj 
eone  more  firequeDUj  under  reriew  in  thia  conntrj  than  in  anj  other.  Thai 
the  attention  of  oar  coorta  ahoold  often  be  drawn  to  them,  resnlta  f^om  th« 
ydhieal  confederacj  of  the  atatei,  which,  while  it  aapporta  amonf  tbevi 
oloae  and  eztenaife  oonneziona  in  boainesa  and  policj,  jet  holda  them,  aoffi- 
otently  distinct  and  independent  to  call  into  continaal  ezcroiae  that  mla 
which  ezpoanda  and  |^tm  effect  to  contracta,  and  other  tranaaetiona,  aeeerd- 
Ins  to  the  state  law  under  which  thej  are  made,  or  take  place ;  bat  atops 
there,  and  carefhlly  diatingniahes  between  eotutruetian  and  rigkU  on  tha 
one  hand,  and  remedy  on  the  other.  The  general  rule  ia  acknowledged  by 
the  law  of  nations,  and  by  all  the  local  writera  and  adjadications  relating  to 
it ;  bat  the  difficulty  of  ita  application  haa  been  Tery  conaiderable.  Henoo 
the  great  variety  of  caaea  and  commenta  to  which  it  haa  given  riae,  the  em. 
barraaamenta  of  the  moat  able  and  ingeniooa  counael,  and  the  importance  of 
looking  with  attention  to  the  mlea  and  adjudged  caaea  upon  the  aubject*  not 
only  of  England,  and  other  foreign  countriea,  but  of  aister  statea,  and  eape- 
oially  of  the  United  Statea,  whoae  courta  are,  on  thia  head,  emphatlcaUy 
the  arbiters  of  state  differencea. 

Thia  aubject  in  itaelf  deserrea  a  treatiae,  but  I  can  do  noUiing  mere  here 
than  to  arrange  and  refer  to  the  authorities,  giving  the  subsUnce  of  some  of 
them.  Huberu9,  in  kU  title  De  t9t^fUctu  legum  haa  broken  the  greand  the 
moat  efiectually,  I  belioTe,  of  all  the  European  writera;  but  even  yet,  it 
muat  be  conaidered  aa  but  little  more  than  broken  for  the  uae  of  the  Amer- 
ican student.  Mr.  Wheaton,  arg.  (3  John.  Ch.  Bep.  909;  apeaka  of  Hober 
aa  having  originated  the  diatinction  between  the  les  fi^  and  the  lex  hei 
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€amiraetu$t  and  hif  renurkf  on  the  Ux  loci  generally  are  well  known  to  form 
the  text  npon  which  oar  lawyon  proceed.  Lord  Mansfield  used  to  cite  him 
with  approbation,  and  Mr.  Hargrave  declared  that  his  writings  on  the  civil 
law  were  mach  eateemed.  (Note  44  to  Co.  Litt.  79,  b.)  He  waa  qaoted, 
approved  and  relied  upon  in  DeaethaU  v.  Berquier,  (1  Bin.  336;  and  the 
late  chaneeUor  Kent,  in  Holnut  v.  Renuen,  (4  John.  Ch.  Rep.  469>  aajt 
that  Uuber't  oasay  **  de  conJUetu  Ugum  is  every  where  received  as  contain* 
img  a  doctrine  of  universal  law.**  In  troth,  he  is  referred  to  as  authority 
in  almost  every  case  where  the  lex  loci  has  been  serioasly  in  qoeatios; 
▲  sofficisnt  extract,  for  the  purpose  of  the  present  subject,  was  translated, 
and  read  in  the  argument  of  Emory  v.  Ortnmgh^  (3  DalL  369,  370 ;)  and 
iiotfnished  by  Mr.  Dallas,  the  reporter,  in  a  note  to  that  ease,  (id.  p.  370  to 
377.)  Thus  being  veiy  generally  in  the  hands  of  the  profeeuon,  it  need 
Bol  be  repeated  here.  Suffice  it  to  say,  that  this  extract  takea  ground  brad 
«aough  to  embrace  the  whole  superstructure  of  European  and  Americaa 
jAthority  relative  to  the  lex  lectand  Itxfori,  It  if  true  that  seme  fturef 
his  examplee  have  been  overruled  by  oar  cases,  owing  to  his  efroneona  aft 
plication  of  principles ;  but  this  ia  no  more  than  will  be  fimnd  true  of  ea?. 
«ral  cases  adjudged  upon  the  same  principles,  in  England,  Scotland,  and 
thb  country. 

The  eases  divide  themselves  into  several  classes : 

1.  Th4  Ux  loci  contracttu.]  The  general  proposition  upon  this  head  will 
befbundin  almost  all  the  cases  from  whichi  shall  extract  the  point  decided ; 
but  it  is  more  generally  laid  down,  and  supported,  as  follows :  that  the  law 
«f  a  place  where  a  contract  is  made,  or  to  be  performed,  is  to  govern  as  to 
the  fMivrc,  vaiidiiy,  eonttrueiiont  and  ^ect  of  such  contract ;  that  being 
valid  in  such  place,  it  is  to  be  considered  equally  valid,  and  to  be  enlbroed 
every  where,  with  the  exeeption  of  cases  in  which  the  contract  is  immoffal 
or  unjust,  or  in  which  the  enforcing  it  in  a  state  would  be  iigurioua  to  the 
eights,  the  interest  or  convenience  of  such  state  or  its  citixens ;  and,  on  the 
eootrary ,  if  a  contract  be  void,  or  be  discharged  by  the  law  of  the  place  where 
it  is  made  or  to  be  performed,  it  is  to  be  considered  as  void  or  discharged 
every  where,  and  to  be  enforced  no  where.  (Hub.  nbi.  supra,  3  Dall.  871,  n. 
PtmndU  V.  J>w%gkt^  3  Mass.  Rep.  84.  Grttn  v.  Curt  it,  6  id.  358.  BiM- 
€hmtd  r.  HiMfsU,  13  id.  1.  Prentitt  v.  Smwage,  13  id.  30.  /nJL  of  Modwmy 
▼.  ink.  of  Needkmm,  16  id.  157.  Ink,  of  Woot  Cambridge  v.  Ink.  of  Jms- 
ingiom,  1  Pickering's  Rep.  506.  Lodge  v.  Pkelpe,  1  John.  Caa.  139.  Smitk 
w.  Smitk,  S  John.  Bep.  S35.  RuggUe  v.  Keeler,  3  id.  363.  Tkompoon  ▼. 
Ketekam,  4  id.  385,  8  id.  189.  Worder  v.  AreU^fi  Wash.  Rep.  383.  Fm 
Reimedfek  t.  Kane,  1  Gall.  375.  SkerriU  v.  Hopkine,  I  Cowen's  Rep.  lOt, 
and  several  cases  there  cited  by  Sutherland,  J.  p.  105,  6,  7,  8,  9.  Powero  v. 
Lfnek,  3  Mass.  Rep.  77.  Baker  v.  Wkeaton,  5  id.  509.  Chrhntkaw  v.  Jim- 
der,  6  id.  157.  Winikrop  ▼.  CarlUm.  13  id.  4.  HuU  v.  Blake,  13  id.  153 . 
B^rreU  v.  ilen>afliis,  15  id.  354.  WaUon  v.  Bourne,  10  id.  337.  Vaneckaiek 
▼.  Edwarde,  3  John.  Cas.  355.  Courtoie  v.  Carpentier,  C.  C.  April,  1806, 
MS.  Whart.  Dig.  Foreign  Laws,  Slc,  pL  5.  Smitk  v.  Mead,  3  Con.  Rep. 
N.  8. 353.  Medbmryr.  Hopkine,  id.  473.  MaU  v.  RoherU,  3  Eap.  Rep.  163. 
Barper  y.  Hampton,  I  Harris  and  Johnson's  Rep.  453.    id.  663,  S.  0.) 
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Bui  09  the  laws  of  eontracU,  Slc.  in  forei^  itatef  or  coantriea  an  not 
admitted  ex  propria  vigore,  bat  only  ex  eomitaUf  the  judicial  power  will  ex« 
erciae  a  diaeretion  with  respect  to  the  laws  they  may  bo  called  npon  to  aanG- 
tion ;  for  if  they  be  manifestly  unjust,  or  calculated  to  injare  their  own  citx- 
zensv  they  ought  to  be  rejected.  {Blanekard  v.  Ruaeell^  13  Mass.  Rep.  6* 
per  Parker,  C.  J.)  Accordingly  an  exception  is,  where  it  would  be  danger- 
oos,  or  inconyenient,  or  of  imrnoral  tendency  to  enforce  the  foreign  contract 
hare.  (3  Dall.  371,  note.  PearoaU  y.  Dwight,  3  Mass.  Rep.  89.  Prmtimy. 
i9««ags,lSid.35.) 

In  pmrnumee  of  the  ahove  rulee,  a  contract  of  marriage,  though  it  wouU 
be  inyalid  by  our  hiw,  will  yet  be  held  yalid  here,  if  so  by  the  law  of  the 
country  where  eelebrated,  noleas  indeed  it  be  incestuous  by  the  law  of  na- 
tore.  (3  Dall.  978^4, note.  /Usrton ▼.  ililertoii, 3  H. BL  145.  Cemptmi^. 
Bmnroft^  JBull.  K.  P.  114,  Ink.  of  Woet  Cambndge  t.  Ink.  of  Lexinf. 
tM,  1  FiekoiiDf'f  Rep.  506.  Oreenwood  y.  Cttrfit,  6  Mass.  Rep.  378,  per 
Flusons»  Ch.  J.  Ink,  of  Medway  y.  Ink.  of  Needkam,  16  id.  157.  De^ 
mmeko  t*  BmnHmrt  3  John.  Ch.  Rep.  190.  Gordon,  alimo  DaHrymplU  y. 
mrjfw/ls,  belwi  the  eonsistorial  court  of  London,  Dodson's  Report,  6  per 
Bir  W.  Seott.) 

And  the  rightt  and  incidents  of  the  marriage^  in  the  country  where  eele. 
brated,  shall  f<41ow  and  be  allowed  eyery  where ;  as  oonmranioo  of  goods, 
common  risk  of  profit  and  loss,  donation  mutueUe,  dower,  jointure,  inherit, 
anoe,  &o.  (id.  and  yid.  Royal  Bank  of  Scotland  y,  Cutkherty  1  Rose's  Ca*. 
Bank.  App.  481,  per  Ld.  Meadowbank.) 

Aoaleof  goodo  (e.  g.  negroes)  by  one  in  a  foreign  country,  lawfhl  there, 
though  interdicted  in  Massachusetts,  will  be  enforced,  or  upheld  by  the  coorte 
of  Massachusetts.  3  Dall.  373,  note.  Oreenwood  y.  Curtio,  6 Mass.  Rep. 
858.  378.)  So  if  one  lawfully,  in  a  foreign  country,  soil  goods  in  a  manner* 
or  OB  grounds  which  would  not  be  lawful  here,  our  oourts  will  uphold  the 
•ale.    {firantr.  BtLaekHn,  4  John.  Rep.  34.) 

Peroonal  rigkte  obtained  or  communicated  by  the  law  of  a  place  aceom. 
pany  the  person.  Thus,  if  one  of  the  age  of  31  may  conyey  bis  real  estate 
in  tilt  eoonty  where  he  oomes  to  that  age,  he  may  do  the  same  where  35 
jean  are  re<iuired.  (9  Dall.  375,  6,  note.)  But  whether  the  right  to  con- 
woj  real  estate  do  not  oome  within  the  lex  loei  reieit^B,  post ;  and  whether 
this  rule  extend  beyond  personal  estate  1    Queie. 

The  rate  of  interest  or  damages  is  goyemed  by  the  lex  loci.  (1  Dalt.  191, 
per  Shippen,  President.  Slaewm  y.  Pomeroy,  6  Cranch,  331.  Wintkrop  y. 
Pepoon,  I  Bay's  Rep.  468.  Lanusse  y.  Barker,  3  Wheat.  Rep.  101.  146. 
Kissam  y.  Burrall,  Kirby's  Rep.  336.  Fanning  r,  Consequa,  17  John.  Rep. 
511.  Jamee  y.  Allen,  1  Dall.  191.  Wintkrop  r.  Carleton,  19  Mass.  Rep.  4. 
Gaillard  ads.  Ball.  1  Nott  Sl  BfOordHi  Rep.  67.) 

8o  om^s  liability  as  maker,  endorser,  acceptor,  or  other  party  to  a  promisso- 
rynote  or  hiUof  exchange,  (Powers  y.  Lynch,  3  Mass.  Rep.  77.  And  yid. 
Hicks  y.  Brown,  19  John.  Rep.  143, 3.  Slacum  y.  Pomeroy,  6  Cranch,  331. 
HuU  y.  Blake,  13  Mass.  Rep.  153.) 

So  the  construction  of  foreign  marriage  settlements,  (Cowp.  1 74,  Feati* 
kert  T.  Turst,  Prec.  in  Ch.  907.) 
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l^«  tin  lerm»  of  payment,  between  a  captain  and  hi^  crew,  (Johnmm  v.  ilfdi. 
€'kiel9ne,  3  Campb.  Rep.  44,)  the  time  when  a  suit  shall  be  brought  for  aea. 
men's  wages ;  (id.)  and  thne  of  payment  of  a  bill  of  exchange,  (Chit,  on 
1>ill8,  Phil.  Ed.  of  1821,  p.  130,  1,  and  the  authorities  there  cited.) 

A  note  giren  in  Massachosetts,  as  a  premium  on  a  policy  of  insurance,  on 
a  Teasel  engaged  in  the  African  slave  trade,  being  void  by  the  law  of  that 
state,  is  void  in  South  Carolina.  (Touro  v.  Casein,  1  Nott  &  M'Cord's  Rep. 
173.)  A  note  void  for  usury  in  Massachusetts  is  so  here.  (Van  Sehaiek  v. 
Edwards,  S  John.  Cas.  355.)  If  void  for  gaming  in  France,  it  is  so  in  Eng. 
land.  (Robinson  v.  Bland,  3  Burr.  1077.)  The  acceptance  of  a  bill  of  ex. 
change  at  Legliom,  void  there,  held  so  in  England.  {Burrows  v.  Jemino, 
2  Str.  733.) 

8o  a  sale  or  agreement  to  sell  goods  in  a  foreign  country,  prohibited  by  its 
laws,  (3  Dan.  373,  note,)  is  void  every  where. 

But  foreign  revenue  lawe  will  not  be  noticed  here ;  and,  accordingly,  a 
foreigfn  contract,  void  for  want  of  a  stamp  where  made,  will  not,  for  that 
reason,  be  held  void  here.  (Ludlow  v.  Van  Rensselaer,  1  John.  Rep.  94 ; 
But  vid.  Alves  v.  Hodgson,  7  T.  R.  237,  and  Clegg  v.  Levy,  3  Campb.  Rep. 
166,  contra.)  Yet  if  the  contract,  thus  made  void  by  the  revenue  law  of  a 
foreign  country,  is  to  be  executed  there,  or  one  is  carrying  on  business  with 
thai  country,  and  violates  its  revenue  laws,  the  courts  of  that  country  will 
not  aid  him  to  enforce  such  contract.  (Scriba  v.  Ins.  Co.  of  North  Amori. 
jca,  C.  C.  Oct.  1807.    Whart.  Dig.  Foreign  laws,  Slc.  p.  287,  pi.  3.) 

Nor  shdU  the  penal  laws  or  laws  of  forfeiture  in  one's  country  operate  up- 
on his  rights  or  liabilities  in  another.  (Folliott  v.  Ogden,  1  H.  Bl.  123. 135. 
Seoville  v.  Canfield,  14  John.  Rep.  338.  Warder  v.  Arell,  2  Wash.  Rep. 
395,  per  Roane,  J.  Commonwealth  v.  Green,  17  Mass.  Rep.  515.  Inh.  of 
West  Cambridge  v.  Inh,  of  Lexington,  1  Pick.  Rep.  506.)  Yet  it  was  held 
In  Camp  v.  Lochwood,  (1  Dall.  393)  that  any  one  whose  properly  had  been 
confiscated  in  Connecticut,  could  not,  in  Pennsylvania,  recover  a  debt  em. 
braced  by  the  act  of  confiscation :  and  vid.  Negro  David  v.  Porter,  (4  Harris 
&  M'Henry's  Rep.  418.) 

Personal  disabilities  follow  the  person.  Thus,  when  young  men,  prodi- 
gals, married  women,  dec.  of  a  country  are  considered  subject  to  curators  by 
the  law,  or  unable  to  contract,  they  are  to  be  so  considered  elsewhere,  both 
in  their  rights  and  disabilities;  (3  Dall.  375-6;  Thompson  v.  Kelcham,  8 
John.  Rep.  189  ;  Male  v.  Roberts,  3  Esp.  Rep.  163 ;)  and  if  thoy  be  unable 
to  commit  crimes  in  Friezeland,  it  is  the  same  thing  in  Holland.  (3  Dall. 
375.6,  note.) 

Authorities,  shewing  that  a  contract  shall  be  explained,  &c.  by  tho  law 
of  the  place  where  it  is  to  be  performed;  and  the  rules  by  which  wo  are  to 
determine  the  place^of  performance.  (Lanusse  v.  Barker,  3  Wheat.  Rep. 
101,  146.  Robinson  v.  BUnd,  1  Bl.  Rep.  247,  258,  2  Burr.  1077,  S.  C. 
Melan  v.  Duke  of  Fitx  James,  1  B.  &  P.  138.  Searight  v.  Calbraith,  4 
Dall.  324.  337.  Van  Reimsdyk  v.  Kane,  1  Gall.  371,  375.  Ludlow  v. 
Van  Rensselaer,  1  John.  Rep.  94.  Smith  v.  Smith,  2  John.  Rep.  235. 
Thompson  v.  Ketcham,  8  ibid.  189.  Harrison  v.  Sterry,  5  Cranch,  289. 
Slacum  V.  Pomeroy,  6  ibid.  221.     Fanning  v.  Consequa,  17  John.  Rep.  511. 
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UTICA,  SkerriU  ▼.  Hopkins,  1  Cowen't  Rep.  103,  108.  3  Dall.  374,  note.  Powers 
Aug.  1825.  T.  Lynch,  3  Mass.  Rep.  77.  Scriba  v.  Ins.  Compa.  of  North  iimcrtec,  C.  C. 
October,  1807,  Whart.  Dig.  Foreign  laws,  &c.  p.  387,  pi.  3.  CooUdgt  t. 
Poor,  15  MasB.  R.  427.  Champant  v.  Ranelagh,  Free  in  Ch.  128.  Eq.  Cm. 
Abr.  Interest  money  (E)  and  the  cases  there  cited.  Ranelagh  v.  ChampmniOf 
3  Vernon,  395.  Smith  v.  Mead,  3  Con.  Rep.  N.  S.  353.  Potter  ▼.  Browh 
5  East,  124.  Harper  t.  Hampton,  1  Harris  &>  Johnson's  Rep.  453.  id.  6S9» 
8.  C.  Touro  ▼.  Cosstn,  1  NoU  &,  M'Cord's  Rep.  173.  Lewio  ▼.  PuUorUm, 
1  Randolph's  Rep.  15,  33.) 

The  dioeharge  of,  or  defence  against  a  contractt  in  the  pJiM  mhn%  it  is 
made  or  to  be  performed,  is  the  same  CToiy  whars.  Thii%  if  in&ncf  bo  a 
defence  against  a  contract  made  in  Jamaica,  it  is  ao  hm%  (l^sMfMiiT. 
Ketcham,  8  John.  Rep.  189 ;)  or  if  against  a  eootnet  mads  im  ftmrtUml,  il 
is  so  in  England.  (Male  y.  Roberts,  3  Esp.  Rsp.  163.)  If  a  tender  sai 
rsfiisal,  in  the  county  where  the  contract  is  made,  piodoee  n  fiirfiiitiifa  of 
the  debt,  it  is  so  every  where.  (Warder  t.  AreUt  3  Waali.  Rap.  388, 
395,  dLC.)  A  South  Carolina  contract  paid  in  paper  money  theta,  which 
depreciated,  was  held  a  payment  in  England :  (Anon.  1  Br.  Ch*  Cas.  376 ;) 
and  a  tender  in  assignats,  upon  a  contract  made  in  France,  being  lawtnl 
there,  was  held  lawfhl  in  Pennsylvania.  (Searight  ▼.  Calbraithf  4  Dall.  335, 
337.)  So  a  tender  of  bills  on  the  Vermont  State  Bank  in  Connecticut,  upon 
a  note  payable  to  the  bank,  pursuant  to  a  statute  of  Vermont.  (Vermasf 
State  Bank  ▼.  Porter,  5  day's  Rep.  316.)  The  promissory  note  of  a  third 
person  taken  for  goods  sold  in  New-York,  the  maker  becoming  insolvant 
before  the  day  of  payment,  being  a  discharge  in  New-York,  where  the  con- 
tract was  made,  was  held  to  be  so  in  Connecticut.  {Bartsch  v,  Atwatsr,  1 
Con.  Rep.  N.  S.  409.) 

A  voluntary  payment  of  a  debt  by  a  citizen  of  thii  state  to  an  executor  or 
administrator,  regularly  appointed  by  a  foreign  government,  though  ha  could 
not  sue  here,  it  seems,  shall  be  held  valid,  and  protect  the  debtor  against  a 
second  suit  for  the  same  money.  (Williams  v.  Storrs,  b  John.  Ch.  Rep.  353. 
Doolittle  V.  Lewis,  7  id.  45.) 

Discharges  of  contracts  by  operation  of  law,  are  also  governed  by  the  Iss 
loci  contractus.  In  Quin  v.  Keefe,  (3  H.  Bl.  55.)  the  question  arose  whether 
an  Irish  bankrupt  certificate  of  discharge  from  a  contract  made  in  Ireland^ 
was  a  discharge  in  England,  The  point  was  treated  as  a  novel  one  in  the 
C.  B. ;  and  went  off  upon  a  formal  defect  in  the  plea.  Since  that  time,  the 
effect  of  foreign  bankrupt  certificates  and  insolvent  Recharges  has  been 
the  subject  of  much  discussion,  both  in  foreign  nations  and  in  the  United 
States  ;  and  the  attention  of  courts  has  been  mainly  drawn  to  two  different 
branches  of  the  proceeding,  viz.  the  assignment  or  cessio  bonomm,  contest- 
ad  between  the  assignees  and  particular  creditors  who  were  seeking  satia- 
fkction  by  foreign  attachment  or  other  proceeding  against  the  bankrupt  or 
his  goods ;  or  the  discharge,  contested  between  particular  creditors  and  the 
bankrupt. 

The  assignment  of  the  bankrupt  or  insolvent,  is  at  length  considered  as  a 
general  sale  of  goods  by  his  own  act  bona  fide,  and  available  like  any  other 
honest  sale  against  all  who  claim  by  lien  or  sale  subsequent.    This  dapenda 
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upon  ih%  U*  itomicOtJ,  and  will  be  eonndered  iiiid«r  that  head  in  ita  doe 

order. 

TheetrtifieaU  er  di»ekmrge^  we  haye  aaid  dependa  npon  the  Ux  loci  eofi- 
trmctU9t  i.  e.  the  law  of  the  plaee  where  the  eontraot  is  made,  or  to  be  per. 
formed.  Thua,  the  drawer  of  a  bill  of  exchange  at  Baltimore  on  London, 
(thoogh  payable  to  a  Britiah  anbjeet  reaident  in  England,)  having  been  de. 
dared  a  banknipt,  and  discharged  from  hia  debts  as  such,  this  was  holden 
to  bar  an  aetion  in  the  English  K.  B.  And  the  case  was  expresslj  pat  on 
the  ground,  that  the  eanse  of  action  having  arisen  in  the  United  States,  and 
the  contract  not  to  bo  perfbrmed  elsewhere,  and  having  been  followed  bj 
a  dischtifB  hen*  U  ahoold  be  deemed  discharged  every  where.  (Potter  ▼. 
Browa,  5  Eaat,  1S4.}  The  earlier  cases  of  Ballantine  v.  Golding,  (Cooke'e 
Bask.  Law,  615|)  and  Smith  v.  Bachanan,  (1  East,  6,)  proceeded  npon  the 
•auM  prineipto  In  tba  latter  ease  an  inscdvent  discharge  of  Maryland  was 
denied  aiqr  tflbet  vpon  »  debt  contracted  in  England ;  the  other  common 
law  ea«M  hanra  almoit  vaiibnnly  gone  npon  the  same  distinction.  (Van 
Bang h  ▼•  Vw  Andala,  S  Gaines*  Rep.  154.  Ewart  v.  Conlthard,  cited  id. 
loi,  5.  1  Muk  Bep.  119,  per  Spencer,  J.  Watson  v.  Boome,  10  Mass.  Bep. 
937.  M'lfiUaa  ▼.  BTNeill,  4  Wheat.  Rep.  SM)9.  Smith  v.  Smith  3  John. 
Rep.  335.  Hicks  v.  Hotchkiss,  7  John.  Ch.  Rep.  S97.  Mather  v.  Bosh,  l& 
Johi^  Rep.  338.  Blanchard  v.  Russell,  13  Mass.  Rep.  1.  Bradford  v. 
FamAd,  id.  16.  Walsh  v.  Farrand,  id.  19.  Proctor  v.  Moore,  1  Mass. 
Rep.  198.  Clarke's  ezrs.  v.  Van  Riemsdyk,  9  Cranch,  153.  Millar  v.  Hall, 
1  Ball.  339.  Hifiks  v.  Brown,  13  John.  Rep.  143.  Babeook  v.  Weston,  f 
Gallia.  Rep.  IdS.  Van  Riemsdyk  v.  Kane,  1  id.  371,  377,  380.  Baker  t. 
Whealon,  S  Maea.  Rep.  509.  Harria  v.  Bfandeville,  3  Dall.  356.  Green 
▼.  Sarmlento,  1  Petera*  Rap.  74.  M'Menomy  t.  Murray,  3  Ahn.  Ch.  Rep. 
435.  Boel  v.  Shethar,  oited  in  3  Day's  Rep.  83.  Smith  v.  Brown,  3  Bin. 
Rep.  301.  Walsh  v.  Noorse,  5  id.  381.  Vanozera  v.  Haslehnrsts,  1  Sooth, 
ards  Rep.  199  to  303.  per  Ktrkpatrick,  C.  J.  Rowland  v.  Stevenson.  1 
Halatad*s  Rep.  149.) 

SteM^SMss,  in  tkt  Cnnrt  of  S€$9ion,  Scotland,  went  farther,  and  gave  an 
English  bamkrapt  oerttfioata  the  eflbct  to  discharge  all  debts  arising  either 
in  England  or  SeotlaMd.  (1  Rosifs  Cas.  Bank.  i^p.  463.  The  efiect  of  the 
certificate  is  mentioned  at  p.  486;  and  vid.M'Kim  v.  Marahall,  1  Harris  and 
John.  Rep.  101,  and  Harrison  ▼.  Young,  id.  103,  noto.) 

It  woo  formerly  keldout  that  a  ditekargt  under  an  insolvent  law  of  this 
•tale,  waa,  upon  the  txprtm  W9rd»  of  the  statute,  a  discharge  from  till  emu 
trmeft  wherever  made ;  (Penniman  t.  Meiga,  9  John.  Rep.  335 ;)  but  that 
oaae  baa  aince  been  oterruUd  at  uneontHtulionml  by  M'MiUan  v.  M'NeiU, 
(4  Wheat.  Rep.  309 ;)  and  the  operation  of  the  iex  loci  contraetut^  restored 
in  aU  its  force.  (Hkka  v.  Hotchkiss,  7  John.  Ch.  Rep.  397, 313.  Mather  t. 
Bush,  16  John.  Bep.  333.    SheriU  v.  Hopkins,  1  Cowen's  Rep.  103.) 

But  m  stelttfe  of  the  Umiied  Stxtea  may  atill  give  a  vmeerss/  effect  to  a  die- 
charge,  without  regard  to  tkefUce  where  the  contract  was  made.  (Murray 
▼.  I>e  fiottenham,  6  John.  Ch.  Rep.  53.  Harrison  v.  Starry,  5  Cranch,  389, 
and  vid.  4  John.  Ch.  Rep.  488.) 
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An  inaolvent  discharge,  even  at  the  place  of  the  contract,  shall  net  aJwafW 
operate  to  discharge  it,  where  the  creditor  is  without  the  jorisdiction  of  tho 
law  by  which  it  is  granted.  Thus,  a  temporary  insolvent  law  ofJammiea^  by 
which  debtors  were  released  from  all  demands  against  them  on  surrendering 
their  effects  for  the  benefit  of  their  creditors,  the  efiects  ta  be  distributed  only 
among  such  creditors  as  should  apply  within  30^  days  after  pnUiek  noCiee  of 
the  surrender,  was  holden  inoperative  as  to*  a  creditor  residing  in  Mnssarhn 
setts,  though  the  contract  was  made  in  Jamaica,  and  to  be  perfenned  theiv. 
The  court  put  it  on  the  ground  that  such  a  law  could  not  be  intended  by  the 
legislature  to  operate  beyond  the  bounds  of  Jamaica ;  the  tet  being  mani. 
festly  partial  or  unjust  to  foreign  creditors,  the  notice  being  short,  and  no 
provision  being  made  that  it  should  reach  them  in  such  wemmm  as  would  en^ 
able  them  to  participate  in  its  advantages.  (Prentiss  v.  Savage,  13  Mass. 
Rep.  20.)  The  comity  of  nations  does  not  require  that  such  a  discharge 
should  have  effect  in  a  foreign  country.  The  fair  principles  of  the  contract 
would  be  violated  by  it.  (id.  di.)  The  same  principles  were  recognized  in 
Tappan  v.  Poor,  (15  Mass.  Rep.  419.)  In  order  to  take  eflbct,  the  foreign 
discharge  must,  though  granted  where  the  cause  of  action  arose,  have  been 
complete  and  executed  befiira  aeftion  eommonced.  If  granted  after,  it  is  nai 
pfaadable  like  a  domestic  diseharge.  (id.) 

9.  Of  the  lex  domicUii,\  The  first  question  which  otvon- under  thia  head 
is,  Vihat  shall  constituts  ths  domicil  of  ths  person,  so  as  to  ^¥e  effect  to  ife 
law?  In  most  casea,  this  is  of  assy  solution  ;  but  it  is  not  always  so.  TMe 
gsnermi  r«2s«wilIbcftaBdaccarately  and  fully  laid  down  by  Snsh,  PMndenI, 
in  Berqoier  ▼.  0*DaiiM»  (1  Bin.  34^,  351,  note,)  or  move  broadly  by  Ld. 
Thnrlow  in  fimce  r.  Bniee»  in  the  house  of  Lords,  3  B.  &  P.  330,  note.) 
They  axe,  that  a  man's  being  at  a  place  is  prima  fade  evidence  that  he  b 
domiciled  there ;  and  those  who  conteat  this  may  shew  that  he  waa  than 
aa  a  traveller,  or  on  paiticular  bnsinewb  w  oa  a  visit,  or  for  the  sake  af  his 
health,  &rc.  (id.)  His  mode  of  liviuf  ta  not  material,  whether  ok  rent,  at 
lodgings,  or  in  the  house  of  a  fHend.  *Ilai  apparent  or  avowed  intantion  of 
constant  residence,  not  the  manner  of  It,  constitates  the  domieil.  Minnie 
circumstances,  in  inquiries  of  this  sort,  aia  taken  into  considemtimr ;  aa  a 
man's  immedMle  employment ;  his  general  pursuits  and  habits  of  life,  hta 
friends  and  connexions.  There  is  no  fixed  period  of  time  necessary  to  era- 
ate  a  domieil.  It  may  be  acquired  afler  the  shortest  residence  wider  cer- 
tain  circumstances ;  and  under  others,  the  longest  residenoe  may  be  inanffi. 
cient  for  the  purpose.  Though  declarations  are  good  evidence  that  ooe  baa 
changed  his  domiciU  yet  no  fixed  views  of  change  can  be  equivalent  to  the 
actual  abandonment  of  one  domieil,  and  the  acquisition  of  another.  The 
domieil  of  origin  arises  fhmi  birth  and  connexions.  A  minor,  during  pupil- 
lage, cannot  acquire  a  domieil  of  his  own.  It  follows  thai  of  his  father,  and 
remains  until  he  acquires  another,  which  he  cannot  do  until  ha  becomea  a 
person  sui  juris.  (3  Bin.  351J2,  note.  Somerville  v.  Somerville,  5  Vea. 
750.)  The  domieil  of  origin  remains  until  clearly  abandoned,  and  another 
taken.  (Somerville  v.  Somerville,  5  Ves.  750.)  Lord  Somerville  had  two 
domicils,  the  family  seat  in  Scotland,  and  a  leasehold  house  in  London  ;  and, 
upon  circumstances,  the  former,  which  was  also  the  domieil  of  origin,  pre* 
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▼al1od.(id.)  Where  the  father  is  dead,  the  domicil  of  the  children  follows 
that  of  the  larYivini^  mother.  (Potinger  ▼.  Wightman,  3  MeriTale't  Rep. 
67.) 

The  four  cases  above  cited  from  2  B.  &  P.  230,  1  Bin.  349,  note,  5  Ves. 
750,  and  3  Mer.  67,  contain  together  a  complete  treatise  on  what  is  to  con- 
sftitnte  a  domicil,  both  in  the  view  of  onr  own  and  foreign  jurists,  with  f\iU 
references  and  illustrations.  Instead  of  repeating  these,  I  refer  to  the  cases 
themselves. 

The  domicil  being  aeeertained^  "  It  is,**  says  Ld  Loughborough,  **  a  clear 
proposition,  not  only  of  the  law  of  England,  but  of  every  country  in  the 
world,  where  law  has  the  semblance  of  science,  that  personal  property  hu 
BO  locality.  The  meaning  of  that  is,  not  that  personal  property  has  no  vis* 
ible  locality,  but  that  it  is  subject  to  that  law  which  governs  the  person  of 
the  owner.  With  respect  to  the  disposition  of  it,  with  respect  to  the  trans- 
mission of  it,  either  by  succession  or  the  act  of  the  party,  it  follows  the  law 
of  the  person.  The  owner  in  any  coantry  may  dispose  of  his  personal  pro- 
perty. If  he  dies,  it  is  not  the  law  of  the  eoantry  in  which  the  property  It, 
but  the  law  of  the  country  of  which  ho  was  »  sabject,  that  will  regnlato  tlw 
anccession.  For  instance,  if  a  tanigm&r  having  property  in  the  fiiads  hin^ 
dies,  that  property  is  claimed  aocofding  to  the  right  of  representation  fifoa 
by  the  law  of  his  own  country." 

8U1  V.  Worswick,  (1  H.  Bl.  G90,)  Brace  ▼.  Braoe,  (3  B.  &  P.  239,  aota^) 
Guier  v.  0*Daniel,  (3  Bin.  349,  note,)  Somerville  v.  Somerville,  (5  Ve«k 
750,)  Potinger  v.  Wightman,  (3  Mer.  67,)  balbn  cited,  and  Stevons  t. 
Oaylord,  (11  Mass.  Rop.  356.)  Pipon  t.  Pipon.  (AmbL  35,)  Thome  ▼. 
Watkins,  (2  Ves.  sen.  35,)  Milne  v.  Morton,  (6  Bhi.  Rep.  361,  per  High, 
man,  C.  J.)  Balfbnr  v.  Scott,  (6  Br.  P.  C.  550,  Toml.  ed.)  Harvey  t. 
Richards,  (1  Mason's  Rep.  381,)  also  recognise  the»  principles,  and  apply 
them  to  queetione  of  dittribution  of  inteotatetf  e9tat09  arising  between  dii^. 
ont  coantrios. 

The  same  principles  are  recognised  in  Dizon*s  executors  v.  Rammy's  oae- 
eentors,  (3  Cranch,  319,  and  Decoanhe  v.  Savetier,  (3  John.  Ch.  Rep^  190,) 
Jae.  Law  Diet.  Domicile,  and  Vattel,  B.3,  ch.  8,  a.  108,  9,  10, 11.  So  In 
Desebats  v.  Berquier,  (1  Bin.  Rep.  336,)  which  held  that  a  wHl  ofperoomtd 
property  most  be  executed  according  to  the  lex  domicilii ;  and  that  if  void  bj 
that  law,  it  will  not  pass  personal  estate  in  another  country,  though  exeeotod 
with  all  the  formality  of  its  laws.     (3  Dall.  371-3,  note,  8.  P.) 

Theoe  prineiplee  are  also  fully  examined  in  Holmes  t.  Remsen,  (4  John. 
Ch.  Rep.  460 ;)  and,  at  p.  474,  mentioned  as  applicable  to  the  estates  of  In. 
natics,  on  the  authority  of  Lord  Hardwicke. 

Varioua  other  ca»e»  give  the  general  doctrine^  and  apply  it  in  difforont 
waye.  (Burn  v.  Cole,  Ambl.  415.  Bempde  v.  Johnstone,  3  Ves.  jun.  198. 
Hog  V.  Lashley,  6  Br.  P.  C.  577.  Drummond  v.  Dnimmond,  id.  601. 
Richards  v.  Dutch,  8  Mass.  Rep.  506.  Dawes  v.  Boylston,  9  id.  337.  Caoo 
of  a  British  legacy  to  the  wife  of  a  foreign  huoband,  mentioned  by  the  Lord 
Chancellor  in  Campbell  v.  French,  3  Ves.  333.  Latimer  v.  Elgin,  4  Doss. 
Rop.  36,  31,  3,  upon  a  title  to  olaveo,) 
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In  Hftnr«j  ▼.  Riehardfl,  ( 1  Ma«on*s  Rep.  408,)  Story,  J.  refers  to  My«rml 
books  of  the  civil  law,  and  foreign  jurists,  upon  this  subject,  as  well  as  to 
sereral  of  the  comiDon  law  cases. 

Tht  question  t>  (id.  409,  4bc.)  taksn  up  mnd  discutted,  as  to  how  far  ii  io 
the  right  and  duty  of  a  foreign  forum  to  decree  distribution  according  to  tke 
kno  of  another  country,  and  whether  it  is  hound  to  dismiss  a  suit  for  timi 
purpose  and  turn  the  parties  round  to  the  courts  of  the  intestate^s  domiciL 
In  1  Mason,  409  to  430,  the  cases  upon  this  point  in  England,  PtonnsylTania 
and  Massacbusats,  which  are  apparantlj  conflicting,  are  considered  and  re. 
aonciled  ;  and  the  conclusion  is,  that  the  courts  of  one  country  nay  decnea 
distribution  according  to  the  laws  of  another ;  but  that,  under  certain  cir- 
comslances,  they  should  not  do  this ;  as  where  full  justice  cannot  be  done  for 
want  of  parties,  Slc.  in  whioh  ease,  they  may  direct  assets  to  be  mnitied,  to 
be  distributed  by  the  tribunal  of  the  domicil,  &c. 

But  the  greater  share  of  litigation  upon  this  head  has  grown  out  of  tka 
eot^fUcting  regulations  of  different  commercial  countries  relative  to  bankrupts  ; 
^d  is  usually  grounded  on  the  efleet  due  to  the  claims  of  assignees  under 
^^^hrmpi  laws  and  statutss  of  insolmemsy.    The  rights  of  the  assignees  have 
gtfMreUy  been  considered  in  reftrenee  ta  9ome  particular  creditor  of  the 
lluilMropt,  who,  aAer  an  act  of  baakniptcy,  or  assignment  at  the  domicil  of 
the  bankrupt,  commences  a  suit  in  a  foreign  eountry,  either  against  the  per- 
•oa  of  the  bankrupt  in  the  ordinary  way,  upon  his  going  into  that  country, 
pr  (inore  generally)  by  foreign  attachment,  or  other  process  against  the  bank* 
mpt's  property  then  in  possession  or  in  action.    In  Sill  t.  Worswioh,  (1  H. 
91*  6^)  fi>r  instance,  both  |lie  bankrupt  and  creditor  being  residents  of  Eng- 
land,  0ie  latter,  ^fUr  an  net  of  bankruptcy,  but  before  the  assignment,  sent 
to  his  agept  in  the  island  of  S%.  C}iristopher,  and  attached  and  obtained  pay. 
ment  of  his  own  debt,  which  was  contracted  in  England,  Arom  a  debt  due  to 
the  bankrupt  in  St.  CbriMopher.    The  assignees  in  England  sued  the  credi. 
tor  there  for  the  money,  as  money  had  and  reoeiTod  to  their  use ;  and  they 
rMowered  upon  the  principles  before  eited  at  large  from  that  case,  as  laid 
down  bf  Lord  Loughborough*    He  applied  the  Isx  domicUn  to  the  ease  of  the 
hnnkinpt,  considering  the  assignment  in  the  same  light  as  a  yolnntary  ono 
mtdo  by  kim ;  (clolmes  ▼.  Remsen,  4  John,  Ch.  Rep.  487,  same  propodtioo 
▼iodieated ;)   and  therefore,  as  passing  all  his  property  every  where,  and 
among  it,  the  very  debt  of  tke  bankrupt,  which  the  creditor  had  collected  by 
the  process  of  foreign  attachqient.    Tke  avails  of  it  were,  consequently, 
money  had  and  rec&ived  to  the  use  of  the  assignees.    The  same  doctrine  wan 
held  upon  a  foreign  attachment  taken  out  after  assignment  in  England,  in 
Hunter  t.  Potts,   (4  T.  Rep.  183.)    Here,  at  page  192,  Lord  Kenyon  ao- 
knowledges  and  vindicates  the  Us  domicilii  as  the  foundation  of  his  opinion. 
In  Solomons  v.  Ross,  and  JolletT.  Dupontbieu,  (1  H.  Bl.  131,  3,  note,)  tho 
same  principles  were  applied  by  the  English  court  of  chanoery .    These  cases 
preftrred  a  bankrupt  assignment  in  Holland,  to  a  foreign  attachment  in 
England.    Neal  v.  Cottingham,  (9  H.  BI.  183,  note,)  preferred  an  English 
bankrupt  asngnment  to  a  foreign  attachment  in  Ireland.    These  oases  givfn 
in  the  note  to  H.  Bl.  do  not  profess  to  inquire  whether  the  creditor  wan  dsm- 
ieiied  in  the  eame  country  with  the  bankrupt,  or  not ;  nor  of  the  place  where 
the  debt 
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Lord  Lou^hboroagrh**  reaa<min;  in  Sill  ▼.  Worswick,  (1  H.  Bl.  Rep.  699,) 
Mhowt  how  far  the  rule  U  to  he  qualified  by  the  law  of  the  foreign  country. 
He  sajs,  **  It  by  no  means  follows  that  a  commission  of  bankrupt  has  an 
operation  in  another  c6aniry,  against  the  law  of  that  country.  I  do  not 
wish  to  have  it  understood,  that  it  follows,  as  a  consequence  from  the  opinion 
I  am  now  giringr,  (I  rather  think  that  the  cdTitrary  would  be  the  consequence 
of  the  reasoning  I  am  now  using,)  that  a  creditor  in  that  country,  not  sub* 
ject  to  the  bankrupt  laws,  nor  affected  by  them,  obtaining  payment  of  his 
debt  and  afterwards  coming  over  to  this  country,  would  be  liable  to  refund 
that  debt.  If  he  had  recovered  it  in  an  adverse  suit  with  the  assignee*,  he 
wooki  clearly  not  be  liable.  Bat  if  the  law  of  that  country  preftrred  bim  id 
the  assignee,  though  I  must  suppose  that  determination  wrong,  yet  I  do  not 
think  that  my  holding  a  contrary  opinion  would  revoke  tho  determination  ^ 
that  eomitry,  however  I  might  disapprove  of  the  principle  upon  whieh  th4i 
kw  so  decided.  But  another  case  may  possibly  Oeodr«  of  a  suit  biNNfglif 
against  the  bankrupt  personally  ;  and  a  case  Of  this  sort  mtm  stated  In  tM 
argunent,  Waring  and  others  v.  Knight.  I  have  not  been  able  lb  get  a  ^r- 
tionlar  aceount  of  that  case.  It  is  shortly  stated  in  Cooke's  Bank.  LsW^  979, 
that  a  person  haying  committed  an  set  of  bankruptcy,  had  gone  oirer  to' Gib. 
ndlar,  that  a  commission  of  bankrupt  was  taken  oat  Against  him,  and  that 
the  delbndant  brought  an  action  against  him  \b  Gibraltar,  and  obtained  judg- 
awnt,  and  nnder  the  judgmeBrt*  payment  of  his  debt.  Whether  the  person 
was  resident  in  Gibraltar  prior  to  the  bankruptcy,  whether  the  debt  was  eon* 
traeted  at  Gibraltar,  whether  he  appeared  to  the  eommission  in  England, 
none  of  these  circumstances  are  stated.  But  the  decision  would  undoubted* 
ly  be  very  materially  varied  by  these  circumstances.  Lord  MansfieM  held, 
that  the  defendant  having  recovered  the  debt  against  the  bankrupt,  who  was 
personafly  present  at  Gibraltar,  was  not  answerable  to  the  assignees  for  the 
money.** 

According  to  theoe  viewo  of  Lord  Loughhorough,  the  rights  of  the  «f- 
«igiis<sand  the  creditor  who  sues  in  a  foreign  country,  after  the  act  of  bank- 
ruptcy or  assignment,  depend  upon  the  principle  of  the  lex  domicilii  a#  ap- 
plied to  the  bankrupt  on  the  one  hand  and  the  creditor  on  the  other.  Ki 
puts  the  case  upon  the  question,  whether  the  foreign  court  in  which  the  at- 
tachment is  sued,  the  creditor  residing  within  it 9  jurisdiction,  would,  eii  no- 
iiee  of  the  atoignmemt,  and  ito  being  oet  up  ao  a  defence,  prefer  the  tHIe  of 
the  assignees,  and  held  the  attaching  creditor  barred.  (1  H.  Bl.  Rep.  699,  8.) 
Lord  Kenyon  places  the  question  in  the  same  view,  in  Hunter  v.  Potti,  (i 
T.  R.  192,)  and  both  agree  that  the  claim  of  the  assignees  must  depend  tin 
the  question,  whether  the  assignment  would  l>e  recognized  ao  operative  by 
the  law  of  the  foreign  country;  and  the  latter  holds,  that,  uncontradieted  by 
proof  of  a  contrary  law  in  the  foreign  country,  the  lex  domicilii  of  iho  baak* 
rapt  shall  prevail  (Hairison  v.  Sterry,  5  Craneh,  289,  as  explained  in 
Holmes  t.  Remson,  4  John.  Ch.  Rep.  488,  S.  P.  2  H.  Bl.  409, 8.  P.)  Bfln. 
tosh  V.  Ogilvie,  (4  T.  R.  193,  note,)  may  be  supported  by  these  principles ; 
and  most  of  the  other  cases  ipon  the  same  question,  which  has  been  as  be* 
fore  observed,  often  up  between  aasigneee  and  attaching  creditors,  wiUt  I 
brieve,  be  found  to  accord  with  the  mlee  abeve  oited.    ^PhUipa  ▼.  Bnn- 
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tar,  3  H.  Bl.  403.  Holmes  t.  Remsen,  4  John.  Ch.  Rep.  460.  Smith  r# 
Baehaoan,  I  East,  11,  per  Lord  Kenyoii,^h.  J.  Ex  parte  Blakei,  1  Cos'* 
Ch.  Rep.  398.  Le  Chevalier  v.  Lynch,  Doug.  170.  The  Royul  Bank  of 
Scotland  v.  Cuthberi.  in  the  Court  of  Session,  Scotland,  1  Rose's  Caa.  Bank, 
app.  463,  and  especially  the  reasoning  of  I  ord  Robertson,  p.  477,  8,  9,  on 
the  meriU.  Selkrig  v.  Davies,  3  Dow,  330.  3  Rose's  Cas.  Bank.  291, 
8.  C.  by  the  title  of  Selkrig  t.  Davis.  Parish  v.  Seron,  in  the  city  court  of 
Dunkirk,  France,  reported  in  Coop.  Bsnk.  Law,  addenda  XXVJI.  Bird  t. 
CariUt,  3  John.  Rep.  343.) 

Chancellor  Kent^  in  Holmes  v.  Remson,  (4  John.  Ch.  R.  460,)  laid  d&wm 
a  further  qualification,  of  the  above  rules.  It  was  this,  that  the  doetriae  of 
relation  in  regard  to  bankrupts  is  a  mere  positive  rule  of  municipal  poliej* 
and  the  rule  of  comity  among  nations  does  nut  require  its  adoption.  This 
places  bankrupt  aaoignmenio  and  ordinary  inoolvent  asngnmento  upon  tho 
Muno  footing.  These,  not  any  relation  to  the  act  of  bankruptcy,  are  to  bo 
regarded  as  divesting  the  bankrupt's  title. 

In  Pennsylvania,  the  application  of  the  lex  domicilii  to  an  English  hamk^ 
rupt  aoeignnunt  was  denied;  (Milne  ▼.  Morton,  6  Bin.  353,)  and  preferenco 
given  to  an  attachment,  thou^fh  subsequent  to  the  bankrupt  assignment, 
(ibid.)  So  in  Connecticut.  (Taylor  v.  Geary,  Kirbj's  Rep.  313.)  So  in 
Maryland.  (Burk  v.  M'Clain,  1  Harris  &.  M'Henry's  Rep.  336.  Waliaoo 
▼.  Patterson,  3  id.  463.  Ward  v.  Morris,  4  id.  330.)  So  in  North  Carolina. 
(M*Neil  V.  Colquhoon,  3  Hayw.  345.)  So  in  South  Carolina.  (Topham's 
assignees  v.  Chapman,  1  Rep.  Con.  Court  S.  C.  883.)  And  the  general  pro. 
position,  that  the  bankrupt  law  of  a  foreign  country  cannot  operate  a  legal 
trianefer  of  property  in  this,  was  broadly  and  distinctly  laid  down  by  the 
Supreme  Court  of  the  United  States,  in  Harrison  v.  Sterry,  (5  Crancb,  389, 
303.)  This  proposition  is  also  very  ably  supported  by  Mr.  Justice  Piatt,  in 
Holmes  v.  Remsen,  (30  Johnson's  Reports,  354  to  367,)  where  he  takes  issoe 
with  tke  late  chancellor's  reasoning  upon  the  same  case  when  before  him. 
(4  John.  Chancery  Reports,  460.)  Judge  Piatt  thinks  that,  at  any  rate,  the 
roles  of  comity  adopted  and  vindicated  by  the  chancellor,  cannot,  with,  pro. 
priety,  be  extended  by  us  beyond  our  sister  states,  or  by  England  beyood 
Scotland  and  Ireland ;  and  he  treats  it  as  a  mere  rule  of  comity ;  not  of  in. 
ttmational  law. 

In  all  queetione  arising  between  the  subjects  of  different  states,  each  is  to 
be  considered  as  a  party  to  the  authoritative  acts  of  his  own  government. 
(Consequa  v.  Fanning,  3.  John.  Ch.  Rep.  587.  17  John.  Rep.  511,  S.  C, 
on  appeal.) 


3.  Of  proceedings  in  foreign  courts  of  justice,]  It  is  a  general  rale,  thai 
judgments  or  decrees  by  the  courts  of  foreign  nations,  having  jurisdietion^ 
ass  conclusive  on  the  same  question,  passed  upon  by  them,  arising  incidental, 
iy  hers,  (3  Dall.  373.3,  note,  3  John.  Rep.  16a9.  per  Kent,  Ch.  J.  Cas. 
Tbmp.  Hardw.  83,  per  Lord  Hardwicke,  C.  J.)  Thus,  the  defendant  being 
indicted  in  England  for  murder  U  the  Cape  of  Oood  Hope,  was  allowed  to 
plead  an  acquittal  by  a  court  having  joriadistion  there.  (Roche's  case, 
]>aob*s  Cr.  Cae,  138.    Hotofainsoa*a  cats,  o^fd,  1  Show.  Rep.  €1,  and  3  Sl»» 
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733,  8.  P.)  So  a  foreign  decree  establishing  a  marriage  is  conclosiye  on  the 
marriage  coming  incidentallj  in  question  here.  (I  Ves.  sen.  159,  per  Lord 
Hsrdwicke.)  So  a  decree  vacating  the  acceptance  of  a  bill  of  exchange. 
(Barrows  ▼.  Jemino,  2  Str.  733.  Yin.  Abr.  Evidence,  (A.  b.  13)  pi.  9,  S.  C. 
under  title  of  Barrows  ▼.  Temineaw.)  So  a  decree  for  the  eale  of  goodt. 
<GrantY.  M'Lachlin,  4  John.  Rep.  34.) 

CoUeetUm  of  money  by  foreign  attachment  is  a  bar.  Thus,  where  I  owe  a 
debt  to,  or  have  funds  of  a  foreigner,  and  a  creditor  of  the  foreigner  sues  me 
as  garnishee  by  foreign  attachment,  by  which  I  am  compelled  to  pay  the 
debt,  the  authorities  are  uniform,  that,  having  once  paid  the  debt  upon  due 
process  of  law,  this  shall  bar  all  claim  of  my  creditor,  whether  he  sue  me  for 
it  in  the  country  where  the  attachment  issued,  or  any  foreign  country.  This 
proposition  is  dedacible  from  several  cases  cited  under  the  previous  head  of 
the  lex  donUcilii  in  which  the  same  thing  was  held  as  to  actions  between 
the  assignees  of  bankrupts  and  garnishees.  There  are  also  other  cases  to 
the  same  effect,  at  the  suit  of  aseigneee  or  creditors  in  their  own  names. 
(Cleve  ▼.  Mill,  1  Cooke's  B.  L.  303.  Embree  and  Collins  y.  Hanna,  5  John. 
Reports,  101.  Savage's  case,  1  Salk.  291.  Holmes  y.  Remsen,  4  John.  Ch. 
Rep.  467.  M*Daniel  y.  Hughes,  3  East,  367.  Holmes  y.  Remsen,  20  John. 
Rep.  2290 

A  judgment  upon  foreign  attachment  is  a  bai  to  a  suit  here  by  assignees 
nnder  the  absconding  debtor  act,  though  the  attachment  under  that  act  is- 
sued  before  the  money  came  to  the  hands  of  the  garnishee,  and  before  the 
foreign  attachment  issued  against  him.  (Holmes  v.  Remsen,  20  John-  Rep. 
229.) 

And  where  the  maker  of  a  note  was  saed  as  garnishee  in  Greorgia,  and 
compelled  to  pay  the  money  as  debtor  to  the  maker  of  the  note ;  though  it 
was  endorsed  bona  fide  to  a  citizen  of  Massachusetts,  before  the  suit  in 
Georgia  was  commenced ;  yet,  held^  by  the  court  in  Massachusetts,  on  a  suit 
by  the  endorsee,  that  the  proceedings  in  Greorgia  were  a  bar,  the  note  having 
been  made  in  Georgia.  And  the  court  relied  much  on  the  gpround  of  the 
lex  loci  contractus.     (Hull  v.  Blake,  13  Mass.  Rep.  153.) 

A  proceeding  by  foreign  attachment  will  abate  or  &ar  a  suit  here,  accord- 
ingly  as  it  is  pending,  or  carried  to  judgment,  in  the  same  manner  as  a  suit 
commenced  here  for  the  same  cause.  (Brook  v.  Smith,  1  Salk.  280.  Chev. 
alier  v.  Lynch,  Dougl.  170.  Cleve  v.  Mills,  1  Cooke's  Bank.  L.  303.  Em. 
bree  v.  Hanna,  5  John.  Rep.  102.  Savage's  cose,  1  Salk.  291.  La  Cheva- 
Uer  V.  Dormer,  Doug.  170.  Fisher  v.  Lane,  3  Wils.  297,  questioned  in  Em. 
bree  v.  Hanna,  5  John.  Rep.  102,  3.    Nathan  v.  Giles,  5  Taunt.  558.) 

In  assumpsit,  it  may  be  given  in  evidence  under  the  general  issue,  when 
a  bar ;  ^1  Chit.  PI.  480,  and  the  authorities  there  cited ;  Burrows  v.  Temin. 
eaw,  Vin.  Abr.  Evidence,  (A.  b.  13,)  pi.  9 ;  M'Daniel  v.  Hughes,  3  East, 
367 ;  Nathan  v.  Giles,  5  Taunt.  558 ;)  otherwise  in  an  action  on  a  specialty, 
<1  Chit.  PI.  480,  and  the  authorities  there  cited.) 

A  suit  pending  in  a  foreign  country  between  the  same  parties,  commen- 
ced by  process  against  the  person,  will  not  abate  a  suit  here  for  the  sama 
cause,  like  a  proceeding  by  foreign  attachment ;    (Brown  v.  Joy,  9  John. 
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Rep.  291,  and  the  ctaet  there  cited ;)  bat  if  it  be  carried  to  jadgment,  it  it  a 
bar.  (id.  Griswold  t.  I^teairn.  2  Con.  Rep.  N.  S.  85.) 

The  caset  in  England,  and  mott  of  those  decided  bj  the   courta  in  the 
United  States,  hold,  that  a  decree  of  condemnation  bj  a  foreign  court  of  ad^ 
miralty  ia,  lilce  other  foreigrn  decreea,  on  coming  incidentallj  in  qneatioa 
here,  eonclueive.     (Park  ou  Ins.  462,  Ste,  and  the  eaaea  there  cHed.     Condjr** 
Marshall,  392,  3,  and  the  eaaes  there  cited.)     Hughea  ▼.  Comelios,  (2  Shovr. 
232,)  ia  the  leading  English  caae.    This  haa  been  followed  by  mmieroaa 
othera.     (Bernardi  t.  Motteoz,  Doug.  575.     Majnae  t.  Waller,  Park,   363. 
Barzilla  v.  Lewis,  id.  359.    Salloacci  ▼.  Woodmas,  id.  302.    Same  ▼.  John- 
eon,  id.  364.    De  Sonza  ▼.  Ewer,  id.  361.    Calvert  7.  Borille,  7  Term  Rep. 
623.    Geyer  t.  Aqailar,  id.  681.    Rich  t.  Parker,  id.  705.    Chriate  t.  So- 
eretan,  8  id.  192.    Garrels  ▼.  Knigston,  id.  230.    Pollard  y.  Bell,  id.  430. 
Helatrom  v.  Rhodea,  444.    Bird  ▼.  Appleton,  id.  562.    Price  ▼.  Bell,  1  East, 
663.    Kindersley  ▼.  Chase,  Park,  (5th  ed.)  363.    Oddy  v.  Borille,  2  East, 
473.    Baring  ▼.  Cleggett,  3  B.  &  P.  201.    Lothian  v.  Henderson,  id.  499. 
Baring  ▼.  The  Royal  exchange  Ass.  Company,  5  East,  99.    Bolton  ▼.  Glad- 
atone,  ibid.  155.    Flaher  y.  Ogle,  1  Campb.  418.    Donaldson  v.  Thompson, 
ibid.  429.) 

There  are  also  many  American  caaes  to  the  same  effect.  (Groningr.  Thtf 
Union  Ins.  Co.  1  Nott  and  M*Cord*8  Rep.  537.  Bailey  ▼.  Sooth  Car.  Ins. 
Co.  id.  541,  2,  Slc,  note.  SUrke  t.  Woodward,  id.  329,  330,  note.  Goiz. 
T.  Low,.  1  John.  Cas.  341.  Croadson  v.  Leonard,  4  Cranch,  434.  Gray  t. 
Swan,  1  Harris  and  John.  Rep.  142.  Dempsey  v.  The  Ins.  Co.  of  Penasyl. 
rania,  1  Bin.  299,  note  f.  4  Yeates'  Rep.  119,  S.  C.  by  title  of  Browne  t. 
Preaident,  &c.  of  the  Ins.  Co.  of  Pennsylvania.  Baxter  y.  ^he  lYew  Eng. 
Mar.  Ins.  Co.  6  Mass.  Rep.  277.  7  id.  275,  8.  C.  Robinson  ▼.  Jones,  8  id. 
536.  Cheriot  r.  Foassat,  3  Bin.  Rep.  220.  Atoroyd  ▼.  Williams,  C.  C. 
April,  1811,  MS.  Whart.  Dig.  Eridence  E.  pi.  64.  Stewart  ▼.  Warner,  1 
Day's  Rep.  142.  Brown  y.  Un.  Ins.  Co.  at  New  London,  4  Day's  Rep.  179. 
Laing  y.  The  United  Ins.  Co.  2  John.  Cas.  174.) 

An  exception  toae,  when  it  related  to  a  warranty  of  American  property  in 
a  policy  which  contained  an  express  provision  that  the  warranty  shoold  he 
proved,  if  required,  in  a  particular  place,  (Calbraith  v.  Gracie,  C.  C.  April, 
1805,  MS.  1  Bin.  296,  note.  Calhoun  v.  The  Ins.  Co.  of  Penn.  1  Bin.  293.) 
Or  when,  on  its  face,  it  appeared  to  be  for  insufficient  eauee,  (Fltssimmoni 
▼.  Newport  Ins.  Co.  4  Cranch,  185.) 

In  this  state,  sach  a  decree  haa  long  been  treated,  under  any  circumstan. 
ces,  as  an  exception  to  the  general  rule  ;  being  considered  mere  prima  facia 
evidence,  though  incidentally  in  question.  (Vandenheuvel  v.  The  U.  Ins. 
Co.  2  Caines'  Cas.  in  Err.  217.  2  John.  Caa.  451,  S.  C.  Johnston  v.  Lad- 
low,  2  John.  Caa.  481.  Laing  v.  U.  Ins.  Co.  id.  587.  RadclifT  v.  U.  Ins. 
Co.  9  John.  Rep.  277.  New.York  Fire  Ins.  Co.  v.  De  Wolf,  2  Cowen*s  Re- 
porU.  66.) 

And  if  enough  appear  on  the  face  of  the  decree  to  impeach  it,  it  ia  not 
even  prima  facie  evidence.    (Johnaton  v.  Ludlow,  1  Caines*  Caa.  Err.  21.) 

And  in  Maaaachosetts,  if  it  do  not  diatinctly  atate  the  cause  of  condem- 
nation, it  is  mere  prima  facie  evidence.    (Robinson  y.  Jones,  8  Masa.  Rep. 
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^6,  and  vi4.  Malej  t.  Shattack,  3  Cranoh,  488,  and  Bailej  ▼.  S.  Car.  Ins. 
Co.  1  Nott  Sl  M*Cord*tR0p.  541  to  546,  S.  P.) 

So  in  PeniMylYanw.  (VasM  ▼.  Ball,  3  Dall.  270,  2  Yeates,  178,  8.  C.  and 
yid  Crouaillat  t.  Ball,  3  Yeatea,  375,  4  Dall.  294,  S.  C.)  whtn  thaj  have 
adopUd,  by  ataluta,  the  rule  of  thia  state.  (5  Sm.  Laws,  49.) 

If  the  action  hert  he  dirtetly  on  a  foreign  judgment  or  decree,  all  the  aa. 
thorities  B|frse,  that  H  is  no  more  than  frima  facie  eridenee.  (Duplein  ▼. 
De  Heren*  2  Vera.  540.  Walker  ▼.  Witter,  Doug.  1.  Crawford  t.  Whittal, 
id.  4,  note.  Galbraith  ▼.  Neville,  id.  6,  note.  Sinclair  y.  Fraeer,  stated  in 
Dougl.  5,  note,  and  also  cited  in  The  Duchess  of  Kingston's  trial,  11  Har. 
grave's  St.  Tr.  122.  5  East,  475,  note  b.  and  what  is  said  there  of  Galbraith 
V.  Neville,  per  Lord  Mansfield,  in  Herbert  v.  Cook,  Willes,  37,  n.  a.  Philips 
v.  Hunter,  2  H.  Bl.  410,  per  Ejre,  Ch.  J.  Bartlet  v.  Knight,  1  Mass.  Rep. 
401.  Buttrick  V.  Allen,  8  Mass.  Rop.  273.  Bissell  y.  Briggs,  9  id.  4(2. 
Stevens  v.  ekyloid,  11  id.  265.  3  John.  Bep.  168,  9,  per  Kent,  C.  J.  Tay. 
lor  V.  Brydsn,  8  John.  Rep.  173.  Habbell  v.  Cowdrey,  5  id.  332.  Smith  v. 
William,  2  CainesT  Cas.  in  Err.  110,  119.  James  v.  AUen,  1  Dall.  191. 
Hitchcock  V.  Aieken,  1  Caines*  Rep.  460.  Betts  v.  Death,  Addis  Rep.  265. 
Stcddaid  v.  Allen,  N.  Chipman's  Rep.  44.  King  y.  Van  GUder,  1  D.  Chip, 
man's  Rep.  59.) 

Judgmente  and  decrees  of  neighbouring  etateSf  are,  however,  made  aa 
exception  to  this  rule  by  the  constitution,  (art.  4,  s.  1,)  and  laws,  (1  U.  S. 
Laws,  old  ed.  115,  2  id.  new  ed.  102,)  of  the  United  States.  After  variouo 
deeieiono  of  the  state  courts,  placing  them  as  to  their  eflbct,  on  the  same 
footing  as  foreign  judgments,  (vid.  the  eases  last  above  cited  from  the  state 
reports;  and  oome  deeioione  giving  them  ftill  eflbct,  (vid.  Armstrong  v.  Car. 
son's  ezecutera,  1  Dall.  302 ;  Green  v.  Sarmiento,  U.  S.  C.  C. ;  1  Peter's 
Rep.  74;  Jacobs  v.  Hull,  12  Maos.  Rep.  25;  and  BetU  v.  Death,  Addis. 
Rep.  265,)  the  question  was  fut  at  reet  by  Mills  v.  Dnryee,  (7  Cranch,  481,) 
in  the  supreme  court  of  the  United  States.  This  case  made  them  of  the 
same  dignity  and  conclusive  effect  in  each  state,  as  in  that  where  rendered. 
Since  that  case,  several  others  have  followed  to  the  same  efibct.  (Clark's 
eieeutOM  v.  Carrington.  7  Craneh,  308.  Hampton  v.  M'Connel,  3  Wheat. 
Rep.  234.  Buford  v.  Buford,  4  Munf.  Rop.  241.  Borden  v.  Fiteh,  15  John. 
Rep.  I2L  Andrewe  v.  Montgomery,  19  John.  Rep.  162.  Field  v.  Gibbs,  1 
PetersP  Rep.  155.  Coramenwealth  v.  Green,  17  Mass.  Rep.  515.  Gibbons  v. 
Livingston,  1  Halstead'^  Rep.  236,  275,  283,  4.) 

Bni  the  eometitutiont  tfafuls,  ^c.  to  confined  to  civil  judgments^  4^.  and  a 
judgment  tn  a  criminal  ptrooeeution,  in  one  etate,  can  have  no  validity  or 
efibot  in  WMther ;  nor  eaa  its  eoneequenoes,  direet  or  incidental*  extend 
i<ile  aaurthev  state.  <CoBimonwMHh  v.  Green,  17  Mass.  Rep.  515.)  Thxm, 
a  Ibreign  convietioA  of  one  fo^  am.  inikmoos  crime,  does  not  render  him  an 
inoempeteDt  wiiaeas.  (id.)    So  of  a  conviction  in  a  nsighboring  state,  (id.) 

A  judgment  of  a  neighboring* mate  on  foreign  attachment  is  not  eonclu- 
siire  evidence  of  the  debt,  evea  in  a  suit  between  the  same  parties.  (Pheipe 
V.  Holker,  1  DaU.  261.    Betts  v.  Death,  Addis.  Rep.  265.) 

AU  iko  eaoeo  syrss,  belh  ae  to  foreign  aad  ot0te  judgments  or  deoreee, 
thai  in  order  «o  make  them  eBhctual  to  a|iy  pnrpoes,  the  court  in  which 
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thejr  are  rendered  must  have  jurisdiction.  As  to  the  soarce  from  which  thw 
jurisdiction  must  emanate,  it  is  enough  that  the  court  be  one  de  facto,  deHr^ 
ing  its  authority  from  those  in  whom  the  power  of  the  country  is  Tested. 
(Bank  of  North  America  v.  M'Call.  4  Bin.  37J.)  Upon  this  principle,  ih» 
proceedings  of  a  court  in  the  late  unacknowledged  government  of  St.  Domini 
go  were  recognized  as  valid,  (id.)  And  vid.  Ingraham's  heirs  v.  Cock.  (1 
Overton's  Tennessee  Rep.  22, 28,  &rC.)  as  to  the  Franklin  government.) 

For  the  manner  of  proving  the  lines  of  a  state,  vid.  State  v.  Evans,  (id. 
220.) 

Being  properly  organized,  the  forum  proceeds  according  to  its  own  lawo  f 
and  if  these  sanction  a  foreign  attachment  against  a  garnishee,  even  for  the 
debt  of  a  deceased  foreigner,  other  governments  will  not,  therefore,  hold  the 
proceeding  void.     (Bank  of  North  America  v.  M'Call,  4  Bin.  371.) 

But  if  the  suit  be  commenced  and  carried  to  judgment  without  personal 
notice  to  the  defendant,  the  whole  is  void ;  and  will  not  be  received  ev<*n  ■• 
prtma  facie  evidence  in  support  of  an  action.  (Buchanan  v.  Rucker,  9  Elast, 
192.  1  Campb.  Rep.  63,  S.  C.  Kibbe  v.  Kibbe,  Kirby*s  Rep.  119.  Butrick 
▼.  Allen,  8  Mass.  Rep.  273.  Pawling  v.  Wilson,  13  John.  Rep.  192.  Bor. 
den  V.  Fitch,  15  id.  121.  Kilburn  v.  Woodworth,  5  id.  37.  Phelps  v.  Holker, 
1  Dall.  261.  Robinson  v.  Executors  of  Ward,  8  John.  Rep.  86.  Cavan  t* 
Stewart,  1  Stark.  525.) 

And  it  is  the  same  thing,  though  notice  be  given  to  the  defendant,  if  he  be 
oat  of  the  state  at  the  time.     (Fenton  v.  Galick,  8  John.  Rep.  194.) 

The  jurisdiction  of  the  court  even  of  a  neighboring  state,  and  especially 
of  a  foreign  country,  may  always  be  questioned.  (Rose  v.  Himely,  4  Cranch, 
841.  Borden  t.  Fitch,  15  John.  Rep.  121.  Pawling  v.  Wilson,  13  id.  191. 
Andrews  v.  Montgomery,  19  id.  162,  per  Spencer,  C.J.  Snellv.  Foasnt, 
3  Bin.  Rep.  241,  note.  Choriot  v.  Same.  id.  220.  Bartlet  v.  Knight,  1 
Mast.  Rep.  401.  Bissell  v.  Briggs,  9  Mass.  Rep.  467,  per  Parsons,  C. 
J.  Shumway  t.  Stillman,  4  Cowen*B  Rep.  292.  Cavan  t.  Stewart,  1 
Stark.  525.) 

The  jurisdiction  may  he  questioned  on  the  general  issue,  pleaded  to 
debt  or  assumpsit  on  the  judgment.  (Bissel  v.  Briggs,  9  Mass.  Rep.  462. 
Stevens  v.  Gaylord,  11  id.  266.) 

If  the  source  of  the  courVs  authority  bs  unusual,  it  lies  on  the  mss  who 
would  support  the  sentence  to  prove  its  legitimacy ;  bat  if  its  origin  does  not 
appear,  it  will  be  presumed  legitimate.  (Snell  ▼.  Foossat,  C.  C.  April,  1895^ 
3  Bin.  239,  note.  Cheriot  v.  Foossat,  id.  320.)  And  vid.  mlao  Hodson  r. 
Goester,  (4  Cranch,  295)  as  to  proving  loss  of  jurisdietion. 

For  the  manner  of  pleading  non  residence  of  the  ptrty,  inoidflrto  •how- 
want  of  jurisdiction  of  the  person  in  a  foreign  eoart,  vid.  Smith  t.  Bhoadee, 
(1  Day*s  Rep.  168 ;)  Shumway  t.  StiUimii,  (4  Coweii'i  Rep.  999.)  In 
Walker  ▼.  Maxwell,  (1  Mass.  R^  104,)  It  wtt  held  that  in  pleedinf  ,  tin 
proceedings  of  a  court  in  Rhode  Island,  epon  a  •tatate,  it  should  be  per. 
ticalarly  set  forth.  It  is  not  enoagh  to  mj  geaanDj,  that  tfaqr  were 
pursuant  to  the  statute,  dbe. 

If  the  foreign  court  havejurisdietiont  its  proceedings  eumot  ht  impaeehed 
for  error,  on  coming  incidentally  in  qoMtion  here.    (Tarlton  ▼.  Tariton» 
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4  M.  &  S.  90.)  And  in  an  action  directly  upon  the  judgment,  the  court  will 
intend  juriadiction,  and  that  the  proceedings  were  regular  until  the  contra* 
ry  be  clearly  shown.  (Molony  v.  Gibbons,  2  Campb.  Rep.  502.  Shumway 
V.  Stillman,  ante,  292.)  But  its  justice  may  be  impeached  upon  the  general 
issue.    (Stevens  ▼.  Gaylord,  11  Mass.  Rep.  266.) 

The  decree  muet  be  complete,  definite,  certain  and  final  in  the  eum  ts  be 
paid  ;  (Sadler  v.  Robins,  1  Campb,  Rep.  253 ;)  but  being  so,  an  action  will 
lie  even  on  the  decree  of  a  foreign  court  of  chancery,  the  same  as  on  a  judg. 
ment  at  law.    (id.) 

The  judgment  or  decree  may  be  avoided  for  fraud,  or  where  it  is  obteiaed 
in  evasion  of  the  laws  of  the  country  in  which  it  is  sought  to  be  enfSnroad. 
(Jackson  v.  Jackson,  1  John.  Rep.  424.  Buford  v.  Buford,  4  Munf.  Rep. 
341.    Borden  v.  Fitch,  15  John.  Rep.  121.) 

4.  Of  foreign  etatutee,]  These  have  not  propria  mgore,  the  force  of  law, 
beyond  the  limits  of  the  state  enacting  them.  (Pearsall  v.  Dwight,  11  Ma«i. 
Rep.  88.) 
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5.  Of  foreign  eriminal  law»,]  Theae  cannot,  ex  vigore  »uo,  have  any  foree 
or  effect  beyond  the  state  which  enacts  thorn.  (Commonwealth  v.  Green, 
17  Mass.  Rep.  515.  The  Inh.  of  West  Cambridge  v.  The  Inh.  of  Lezing- 
ton,  1  Pick.  Rep.  506.) 

6.  The  manner  of  proving  foreign  lawo,  including  the  common  law  of  ike 
different  etateo.]  Where  an  act  is  nudum  in  ee,  and  an  offence  at  common 
law,  courts  will  presume  it  forbidden  by  the  laws  of  the  country  where  it 
was  performed,  until  the  contrary  is  shown ;  and  upon  this  principlo  fhB 
supreme  judicial  court  in  Massachusetts  held  a  contract  made  in  New.Yoil^ 
to  be  void  as  founded  in  champerty,  without  requiring  proof  that  it  was  ftr. 
bidden  here.  (Thurston  v.  Porcival,  1  Pick.  Rep.  415.)  But  it  is  otherwise 
of  a  mere  positive  law ;  and  accordingly,  who  re  infancy  was  set  up  as  a  de- 
fence  to  an  action  upon  contract  made  in  a  foreign  country,  it  was  held  ne- 
cessary  to  show  by  evidence  that  it  was  a  defence  by  the  law  of  that  country. 
(Male  V.  Roberts,  3  E^p.  Rep.  163.  Thompson  v.  Ketcham,  8  John.  Rep. 
189.)  Yet  in  Legg.  v.  Lo^fg,  (8  Mass.  Rep.  99)  the  court,  on  a  question 
whether  a  marriage  in  Vermont  passed  the  wife's  chases  in  action  to  the  bus. 
band,  said,  "  We  must  presume  tiie  laws  of  Vermont  to  be  similar  to  ours  on 
this  subject,  onlen  ihe  contrary  is  regularly  shown  ;*'  and  the  samn  was  held 
in  Maryland  even  ee  to  real  property.  (Harper  v.  Hampton,  1  Harris  dt 
John.  Rep.  687.) 

The  general  ruU  it,  that  the  law  of  a  foreign  country  must  be  proved;  and 
wittnat  be  judUiaOf  noticed  by  our  comrta,  (Freemoult  v.  Dedire,  1  P.  Wms. 
499,  431.  Feanbert  t.  Tnrst,  Piec.  Ch.  207,  1  Br.  P.  C.  38,  S.  C.  Vin.  Abr. 
Foreign,  (C.)  pi.  1,  8.  C.  Moetyn  r.  Fabrigas,  Cowp.  174.  Ganer  v.  Lady 
Lanesborough,  Peak«'s  Rep.  17.  Melan  v.  The  Duke  of  Fitz  James,  1  B. 
d&  P.  138.  Collet  ▼.  Ld.  Keith,  2  East,  273.  Male  v.  Roberts,  3  Esp.  Rep. 
163.    Talbot  v.  Seeman,  1  Cranch,  38.    Church  v.  Hubbart,  2  id.  187*) 
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U«Ii|(tA,  Various  other  eases  go  to  the  same  doctrine.     They  hold  that  the  common 

Aug.  1835.  or  untoritten  law  is  to  be  proved  bj  parol,  but  that  statutes  or  written  laww 
most,  in  general,  be  proved  bj  copies  authenticated  nnder  the  goTernmeni 
•eal,  which  wa«  noticed  judicially  in  Anon.  (9  Mod.  68.)  This  rale,  with 
its  exceptions  and  illustrations,  may  be  gathered  from  the  following  cases : 
(Kenney  v.  Clarkson,  1  John.'  Rep.  385.  394 ;  Walpole  y.  Ewer,  9  Condy^s 
Marsh.  762 ;  Boehtlinck  v.  Schneider,  3  Esp.  Rep.  58 ;  Hulle  v.  Heightman, 
4  id.  75 ;  Frith  v.  Sprague,  14  Mass.  Rep.  455 ;  Livingston  v.  Maryland  Ins. 
Co.  6  Cranch,  274 ;  Robinson  v.  Clifford,  2  Condy's  Marsh.  706,  a  note  ; 
Whart.  Dig.  Evidence,  F.  pi.  82,  S.  C. ;  Seton  v.  Del.  Ins.  Co.  id. ;  id  Clegg 
T.  Levy,  3  Campb.  166 ;  Miller  v.  Heinrick,  4  Campb.  155 ;  Conseqoa  y.  Wil. 
lins,  1  Peters'  Rep.  225.  229 ;  Smith  v.  Elder,  3  John.  Rep.  105 ;  Richardson 
y.  Anderson,  1  Campb.  65,  note  (a);  Brush  y.Wilkins,  4  John.  Ch.  Rep. 
520 ;  Lessee  of  Albertson  v.  Robeson,  1  Dall.  9 ;  Young  v.  The  Bank  of  Al^ 
ezandria,  4  Cranch,  384 ;  Livingston  v.  The  Maryland  Ins.  Co.  6  Crancb, 
374 ;  Woodbridge  v.  Austin,  2  Taylor's  Rep.  367.) 

In  Latimer  v.  Elgin,  (4  Dess.  Rep.  26.  32,)  Mr.  Haywood's  Reports  were 
received  as  evidence  of  the  common  law  of  North-Carolina. 

7.  Manner  of  proving  state  statutes.]  This  is  matter  of  positive  regula. 
tion  by  statute,  d&c.  upon  which  several  decisions  have  been  made.  (Const, 
of  The  United  States,  Art.  4,  s.  1.  1  U.  S.  Laws,  old  ed.  115,  9  id.  new  ed. 
102.  Craig  y.  Brown,  1  Peters'  Rep.  352.  Thompson  y.  Mnsser,  1  Dall' 
458.  Poindezter's  exrs.  v.  Barker,  2  Ilayw.  173.  United  States  v.  Johns,  4 
Dall.  413.  416.  Thompson y.  Mosser,  1  Dall.  462.  Biddis  v.  James,  6  Bin. 
Bep.  321.  Commonwealth  v.  Frazer,  cited  6  Bin.  Rep.  323.  Conmion wealth 
y.  Longohamps,  Whart.  Dig.  Evidence,  F.  pi.  80.  State  v.  Stade,  1  D.  Chip, 
man's  Rep.  303.    EUmore  v.  Mills,  1  Hay w.  Rep.  359,  360.) 

8.  Manner  of  proving  foreign  judgments,  decrees,  &c.]    This  should,  in 
general,  be  by  proving  the  handwriting  of  the  foreign  judge  who  signs  them 
and  the  authen*icity  of  the  seal  affixed.     (Henry  v.  Adey,  4  Esp.  Rep.  229. 
3  East,  221.    Buchanan  v.  Rucker,  1  Campb.  Rep.  63.     Flindt  v.  Atkins,  3 
id.  215.    Alves  y.  Bunbury,  4  id.  28.) 

The  foreign  court  must  certify  with  a  seal,  if  it  have  one,  though  it  be  old 
and  disused,  (Cavan  v.  Stewart,  I  Stark.  525,)  and  if  there  he  no  seal,  the 
record  or  proceedings  must,  at  least,  bo  authenticated  in  the  osaal  manner, 
or  in  some  mode  known  to  the  foreign  government.  (Alves  v.  Banbury,  4 
Campb.  Rep.  28.  Black  v.  Braybrook,  and  Appleton  y.  The  same,  2  Stark« 
Rep.  6,  7.) 

Since  the  union,  an  Irish  judgment  is  properly  pleadable  as  a  reeord,  bat 
|t  can  be  proved  only  by  an  examined  copy  on  oath.  (Collins  y.  Ld.  Viscoan  1 
Matthew,  5  East,  473.    2  Smith's  Rep.  25,  S.  C.) 

Our  own  decisions  give  directions  for  almost  all  the  different  modes  of 
proof  upon  this  head,  which  it  may  be  necessary  to  resort  to.  (Smith  et 
al.  V.  Blagge,  1  John.  Cas.  238.  Delafield  v.  Hand,  3  John.  Rep.  310. 
Vandenroort  v.  Smith,  2  Caines'  Rep.  155.    Yeaton  v.   Fry,  5  Cranch,  335* 
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Gardner  t.  Col  Ins.  Co.    7  John.  Rep.  514.    Batrick  v.  Allen,  8  Mam.  Rep,        UTICAy 

273.    Hadfield  t.  Jameson,  2  Munf.  53.     Church  v.  Habbart,  2  Cranch,     Aug.  1835. 

238,  &c.     Marshall  v.  Union  Ins.  Co.  C.  C.  April,  1810,  MS.  Whart.  Dig. 

Evidence,  E.  pi.  72.     Assuria  t.  Ins.  Co.  of  Pennsylvania,  C.  C.  Oct.  1812, 

MS.  id.  pi.  73.     Houquebies  v.  Girard,  C.  C.  Oct.  1808,  MS.  id.  pi.  74. 

Russel  V.  Union  Ins.  Co.  C.  C.  April,  1806,  MS.  id.  pi.  75.    Dederer  v.  Del. 

Ins.  Co.C.  C.  April,  1807,  MS.  id.  pi.  76.     Gardere  v.  The  Col.  Ins.  Co.  7 

John.  Rep.  514.     Pepoon  v.  Jenkins,  2  John.  Cas.  119.    Young  v.  Gregory, 

3  Call's  Rep.  446.     Hadfield  v.  Jameson,  2  Munford's  Rep.  53.     Griswold 

y.  Piteairn,  2  Con.  Rep.  N.  S.  85.     Messonier  v.  Union  Insurance  Company 

of  Charleston,  1  Nott  &  M'Cord's  Rep.  168.    Hincle  v.  Carruth,  1  Con.  Rep. 

S.  Carolina,  471. 

9.  Manner  of  proving  8tate  judgments^  decrees,  <fc.|  This  is  also  matter 
of  positive  regulation,  as  to  which  the  authorities  follow :  (Const.  U.  S.  Art. 
4,  8.  1 ;  1  U.  S.  Laws,  old  ed.  115,  2  id.  new  ed.  102  ;  Smith  y.  Blagge,  1 
John.  Cas.  238 ;  Note  to  Alston  v.  Taylor,  1  Hay w.  394,  5 ;  Ellemore  y. 
Mills,  1  Hayw.  359 ;  Murray  v.  Marsh,  2  Hay w.  290 ;  Pepoon  v.  Jenkins,  2 
John.  Cases,  119  ;  Ferguson  v.  Harwood,  7  Cranch,  408 ;  Drummond  y. 
Magruder,  9  Cranch,  122 :  Craig  v.  Brown,  1  Peters*  Reports,  352;  Turner 
y.  Waddington,  C.  C.  Oct.  1811,  MS.  Whart.  Dig.  Evidence,  C.  pi.  18; 
Frey  y.  Wells,  4  Yeates'  Rep.  396 ;  Thurston  v.  Murray,  3  Bin.  Rep.  326; 
Haight  y.  Morris,  2  Halsted's  Rep.  289  ;  Thompson  v.  Bullock,  1  Bay's 
Rep.  364,  366.) 

To  make  the  record,  ^c.  conclusive,  it  should  be  authenticated  according 
to  the  act  of  congress.  If  this  be  not  so,  however,  but  it  be  authenticated  in 
the  same  manner  ss  foreign  records  may  be,  it  is  still  testimony,  but  sinks  to 
the  degree  of  prima  facie  evidence.  (Baker  et  al.  v.  Field,  2  Yeates*  Rep. 
532,  and  Ralston  v.  Cummins  there  cited.)  Semb.  that,  in  this  light,  a  sworn 
eopy  is  admissible.  (Collins  v.  Ld.  Matthew,  5  East  473 ;  2  Smith's  Rep. 
25,  S.  C.) 

A  justiee^s  judgment  in  a  neighbouring  state,  is  not  within  the  act  of  con. 
gress,  but  must  be  proved,  and  has  the  same  effect  as  a  foreign  judgment. 
(King  v.  Gilder,  1  D.  Chipman's  Rep.  59.)  A  copy  certified  by  the  justice 
was  received  in  evidence,  (id.) 

8.  Of  the  lex  loci  rei  sita.]  This  governs  real  property,  the  title  to  which 
can  ba  acquired  and  lost  only  in  the  manner  prescribed  by  the  law  of  the 
country  where  it  is  situate.  (United  States  v.  Crosby,  7  Cranch,  115.  Cat. 
ter  V.  Davenport,  per  Cur.  1  Pick.  Rep.  86.  Robinson  v.  Campbell,  3  Wheat. 
Rep.  212.  4  T.  R.  192,  per  Lord  Kenyon,  C.J. ;  id.  184,  where  Law,  arg. 
cites  the  authorities  from  the  law  of  nations  and  the  civil  law.  Brodie  y. 
Barry,  2  Yes.  &  Bea.  131.  Selkrig  v.  Davis,  2  Rose's  Cas.  Bank.  291.  2 
Dow,  230,  S.  C.  Clark  y.  Graham,  6  Wheat.  Rep.  577.  Kerr  v.  Devisees 
of  Moon,  9  Wheat.  Rep.  565.  M'Cormick  v.  SuIIivant,  10  id.  192,  202. 
Darby  v.  Mayer,  id.  469.  Harper  v.  Hampton,  1  Harris  &  John.  Rep.  687. 
Latimer  v.  Elgin,  4  Dress.  Rep.  26,  31,  2.) 

Thus,  whore  one  Nelson,  of  Grenada,  according  to  the  law  of  that  place, 
conveyed  land  in  Massachusetts,  by  writing  before  a  notary  public  without 
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seal,  the  seal  being  a  reqaisite  fonnality  in  MacwachuBetta,  held  that  the  eati'^ 
Tejanoe  waa  Toid,  (United  Btatos  r.  Croabj,  7  Cranch,  115 ;)  amd  in  Belkri^ 
Y.  Daria,  (3  Roeo's  Caa.  Bank.  391.  2  Dow.  330,)  it  waa  held  that  a  commie, 
■ion  of  bankrupt  and  assignment  in  England,  thoagh  thej  passed  the  bank* 
mpt's  personal  estate  in  Scotland,  would  notafiect  his  real  estate  there^ 

In  deciding  on  state  ttatutes  eoncmming  land,  the  supreme  court  of  thtf 
United  States  adopt  the  construction  given  bj  the  state  court,  if  that  can  be 
Moertained.  (Polk's  lessee  t.  Wendell,  9  Cranch,  87,  98.) 

Clark  v.  Graham,  (6  Wheat.  577,)  applied  the  lex  loci  rei  witm,  to  a  deed 
and  Keir  y.  Devisees  of  Moon,  (9  id.  565,)  to  wills  of  land  in  a  neighbouring' 
9t€te.    So  M*Cormick  v.  Sullivant,  (10  id.  193, 203.) 

A  mere  change  of  govereignty  does  not  vary  the  private  rights  of  real  pro. 
perty,  existing  before  the  change,  whether  they  were  acquired  by  individual 
or  state  grant.  (Mutual  Assistant  Society  v.  Watts'  ezr.  1  Wheaton's  Re- 
ports,  279, 282.) 

The  courts  of  every  government  or  state  have  the  exclusive  authority  o€ 
coDstming  its  local  statutes ;   and  their  construction  will  be  respected  in 
other  governments  or  states.     (Elmendorf  v.  Taylor,  10  Wheat.  Rep.  153^ 
159.) 

If  the  laws  of  another  state  are  in  question,  in  a  court  of  Maryland,  even 
oonceming  real  property  in  the  neighbouring  state,  and  there  is  no  proof 
what  the  law  of  the  latter  is,  the  court  of  Maryland  will  presume  it  to  be  the 
same  with  theirs.     (Harper  v.  Hampton,  1  Harris  and  John.  Rep.  687.) 

How  far  the  Ux  loci  rei  sita,  in  reference  to  the  evidence  of  the  execution 
of  wills  of  real  estate,  proved  and  recorded  according  to  the  laws  of  the  dif^ 
ferent  states,  is  modified  by  the  provisions  of  the  constitution,  and  laws  of 
the  United  States,  in  respect  to  the  ikith  and  credit,  dtc.  to  be  given  to  the 
public  acts,  records  and  judicial  proceedings  of  each  state,  in  every  other 
state  7    Quere.     (Darby  v.  Mayer,  10  Wheat.  Rep.  469.) 


10.  Of  the  Ux  fori.]  The  great  difficulty  upon  this  head,  has  been  to 
run  a  plain  practical  line  between  cases  of  the  lex  loci  contractus,  lex  dowU. 
eUii,  ^.r  on  the  one  hand,  and  the  lex  fori  on  the  other ;  for,  though  it  ie 
nniversaily  conceded,  that  the  latter  must  govern  the  remedy;  (Fenwick 
T.  Sears,  1  Cranch,  259 ;  Dixon's  exers.  v.  Ramsay's  exrs.  3  id.  319,  323 ; 
Nash  V.  Tupper,  1  Caines'  Rep.  402 ;  Ruggles  v.  Keeler,  3  John.  Reports, 
386 ;  Pearsall  v.  Dwight,  2  Mass.  Reports  84 ;  Smith  v.  Spinola,  2  John. 
Rep.  198 ;  Van  Reimsdyk  v.  Kayne,  1  Gallia.  Reports,  371 ;  Bird  v.  CariUt, 
2  John.  Reports,  342 ;  Sicard  v.  Whale,  11  John.  Rep.  194 ;  Courtois  v.  Car- 
pentier,  C. C.  1806,  MS.  Whart.  Dig.  Foreign  Laws,  &c.  pi.  5;  1  B.  &  P. 
142,  per  Heath  J. ;  Doran  v.  O'Reilly,  3  Price,  250 ;  Anon.  7  Taunt.  244 ;) 
yet  the  courts  of  different  countries  have  not  unfrequently  confounded  the 
remedy  with  the  right ;  and  rendered  it  very  difficult  for  counsel  to  advise, 
not  merely  of  new  subjects  not  yet  adjudged  to  belong  to  the  one  or  the 
other,  but  sometimes  of  those  to  which  the  distinction  has  been  judicially 
applied.  An  instance  of  the  latter  was  Meredith  v.  Hinsdale,  (2  Cainea' 
Rep.  362,)  overruled  by  the  principal  case :  and  it  would,  perhapn,  be 
questionable,  after  the  more  enlightened  view  of  the  distinction  taken  by 
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modern  earn,  whether  an  agreement  between  two  foreigners,  that  their  oon* 
Iraet  ahoiild  be  enforoed  only  bj  the  tribanals  of  their  own  coantry,  would 
ooat  our  ooorte  of  juriediction,  as  wae  held  in  Gienar  v.  Mayer,  (2  U.  Bl. 
603 ;)  or  that  a  party  not  liable  to  arrest  in  a  suit  upon  his  contract  brought 
in  the  country  where  it  was  made,  should,  for  that  reason,  be  discharged  on 
eommon  bail  in  a  suit  upon  the  same  contract  in  another  country,  as  was  held 
in  M elan  t.  FIti  James,  (1  B.  d&  P.  138.  from  which  Ld.  Kenyon  afterwards 
dissented,  9  Bast,  455 ;  Talleyrand  y.  Boulanger,  3  Ves.  447,  S.  P.  as  in  Ma- 
Ian  ▼.  FiU  James ;  Conframp  t.  Bunel,  4  Dall.  419,  S.  P.) 

Tike  frimciflee  adapted  in  Whittemore  t.  Adams,  (9  Cowen*s  Rep.  69C, 
Slo,)  and  several  of  the  cases  there  cited,  would  seem  utterly  to  exclude  the 
influence  of  foreign  laws  upon  the  jurisdiction  or  practice  of  our  courts. 

The  form  of  the  orfioit,  (as  in  the  principal  case,)  must  clearly  be  deter- 
mined  by  the  lex  fori.  An  action  is,  **  the  form  of  a  euit  given  by  the  law  to 
recover  a  thing,**  (Termes  de  la  ley,  action.)  It  is  a  species  of  the  remedy, 
which  is  called  in  its  defiuition,  **  the  action  or  means  given  by  the  law  for 
the  recovery  of  a  right.**  (Cunningham's  I  aw  Diet.  Remedy.  Jao.  Law 
Diet.  Remedy.) 

We  adminieter  juetiee  according  to  our  laws  and  the  lawe  preecrihed  ky  our 
Ugielmture.  (14  John.  Rep.  340.  Bird  v.  Caritat,  9  John.  Rep.  345.)  And 
accordingly,  where  a  statute  of  Connecticut  declared,  that  in  a  suit  brought 
there  by  an  assignee  of  a  ehoee  in  action,  the  plaintiff  should,  on  proof  o^ 
certain  faets,  be  nonsuited,  the  law  was  holden  inapplicable  to  a  suit  by  sueh 
assignee  in  this  state. 

The  queetion  of  proper  partite  must  be  settled  by  the  law  of  the  fonim. 
K  foreign  corporation  may  sue  here.  (Henriques  v.  Dutch  West  India  Com. 
pany,  9Ld.  Raym.  1532.  1  Str.  612.  Silver  Lake  Bank  v.  North,  4  John. 
Ch.  Rep.  370^.  The  society  for  the  propagation  of  the  Gospel,  dtc.  v.  Wheel, 
er,  9  Call.  Rep.  105.  Bank  of  Marietta  v.  Pindal,  9  Randolph's  Rep.  465. 
Portsmouth  Livery  Co.  v.  Weston,  10  Mass.  Rep.  91 .)  So  a  foreign  Sever' 
eign  or  nation.    (Nabob  of  Arcot  v.  East  India  Co.  4  Br.  Ch .  Rep.  160.) 

But  persons  coming  en  autre  droit,  under  the  appointment  of  foreign  laws, 
eannot  be  parties.  To  entitle  them  to  be  received,  as  such,  they  must  have 
their  appointments  repeated  under  our  laws.  This  has  been  held  of  foreign 
guardians;  (Morrelv.  Dickey,  1  John.  Ch.  Rep.  153;)  of  foreign  executors 
and  administrators,  (id.  156.  Tourton  v.  Flower,  3  P.  Wms.  369.  Lee  ▼. 
Bank  of  England,  8  Ves.  44.  Goodwin  v.  Jones,  3  Mass.  Rep.  514  Riley  ▼. 
Riley,  3  Day's  Rep.  74.  Fenwick  v.  Adm'rs  of  Sears,  1  Cranch^  959.  Diz- 
on's  ezrs.  v.  Ramsay's  ezrs.  3  Crauch,  319.  Doolittle  v.  Lewis,  7  John.  Ch. 
Rep.  45.  Williams  v.  Storrs,  6  id.  353.  Lewis  v.  M*Farland,  9  Cranch,  159. 
Doe  V.  Same,  9  id.  151,  9.  Langdon  v.  Potter,  11  Mass.  Rep.  313.  Borden 
T.  Borden,  5  id.  67.  Stevens  v.  Gaylord,  11  id.  956.  Cutler  v.  Davenport, 
1  Pick.  Rep.  81.  Kerr  v.  Devisees  of  Moon,  9  Wheat.  Rep.  565.  Darby's 
lessee  v.  Mayor,  10  id.  465.  Admrs.  of  Dodge  v.  Wetmore.  Drayton's  Rep. 
99.    Lee  v.  Havens,  id.  93.) 

Bui  the  objection  doee  not  apply  to  an  executor  to  whom  land  is  devised, 
(Doe  V.  M'Farland,  9  Cranch,  151,  9.)     Nor  to  the  executor  of  a  mortga. 
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gee.  (Doolittle  y.  Lewii,  7  John.  Ch.  Rep.  45.)  They  may  enforce  their 
cl&ims  here  to  lands  in  this  state  devised  or  mortgaged,  withoat  a  domeetie 
probate,  because  they  do  not  come  merely  as  ezeoators.  Yet  it  was  hoUen 
that  a  foreign  executor  could  not  assign  a  mortgage  of  land  in  MaMachusetta* 
(Catler  y.  Dayenport,  1  Pick.  Rep.  81 .) 

/(  was  9aid  by  the  late  ehaneellor,  that  foreign  bankrupt  atsignee*  may  mm 
here  in  their  own  names ;  (Holmes  y.  Remsen,  4  John.  Ch.  Rep.  460.  485  ; 
but  the  contrary  was  held  as  to  a  court  of  law,  in  Bird  y.  Caritat,  3  John.  Rep. 
343,)  and  yid.  Milne  y.  Moreton,  (6  Bin.  Rep.  353.)  In  Dawes  y.  BoylsCon, 
(9  Mass.  Rep.  337,  346,)  the  supreme  court  of  Massachusetts  explicitly  de. 
ny  the  right  of  English  bankrupt  assignees  to  sue  there ;  and  yid.  Bird  t. 
Pierpont,  (1  John.  Rep.  118.)  In  Raymond  y.  Johnson  (11  John.  Rep.  488,) 
this  right  was  denied  to  an  insolyent  assignee  of  New  Jersey. 

That  the  above  eaeee,  aa  to  parties,  go  upon  the  lex  fori,  yid.  Dixon's  exre. 
y.  Ramsay's  exrs.  (3  Cranch,  319 ;)  Bird  y.  CariUt,  (3  John.  Rep.  345 ;)  and 
Milne  y.  Moreton,  (6  Bin.  Rep.  353.) 

A  promioeory  note  payable  to  order,  though  made  in  a  country  where  it  is 
not  negotiable,  may  yet  be  negotiated  here,  and  the  endorsee  may  sue  in  his 
own  name,  (Liodge  y.  Phelps,  1  John.  Cas.  139 ;  3  Gaines'  Cas.  Err.  331.  S* 
C.  Milne  y.  Graham,  1  Barn.  &,  Cresw.  193,  S.  P.  on  the  ground  that  the  note 
was  within  the  spirit  of  the  statute  of  3  &  4  Ann.  ch.  9,  1  R.  L.  151.) 

Though  distribution  of  the  deceased's  personal  estate  is  to  be  according  to 
the  lex  domieilii ;  yet  the  payment  of  his  debts  is  to  be  according  to  the  order, 
and  in  the  manner  prescribed  by  the  law  of  the  country  where  the  assets  are 
administered.  This  being  matter  of  remedy,  is  subject  to  the  lex  fori.  (Har- 
rison y.  Sterry,  5  Cranch,  399,  per  Marshall,  Ch.  J.  Milne  y.  Moreton,  6 
Bin.  Rep.  361,  per  Tilgbman,  Ch.  J.) 

And  the  same  rule  prevails  as  to  heirs  in  one  state,  though  the  assets  arise 
by  a  sale  of  lands  of  their  ancestor  lying  in  another.  The  ayails  were  de- 
creed, therefore,  to  the  specialty  creditors,  in  such  a  case.  (Hamilton  y. 
Heirs  &  Executors  of  Haynes,  Cam.  &>  Norw.  Rep.  413.) 

Foreign  statutes  of  limitation  are  in  no  case  ayailable  here,  but  our  own 
statutes  of  this  kind  are  applicable  to  all  actions.  They  belong  to  the  lex 
fori.  (Decouche  y.  Sayotier,  3  John.  Ch.  Rep.  97.  Nash  y.  Tupper,  1 
Caines*  Rep.  103.  Ruggles  y.  Keeler,  3  John.  Rep.  3G3.  1  Gallis  Rep. 
376,  per  Story,  J.  Pearsall  y.  Dwight,  3  Mass.  Rep.  84.  Byrne  y.  Crowoin- 
shield,  17  id.  55.  Medbury  y.  Hopkins,  3  Con.  Rep.  N.  S.  473.  Harper  y. 
Hampton,  1  Harris  &  Johnson's  Rep.  453^  id.  633,  S.  C.) 

It  is  now  fully  settled,  that  an  insolvent  discharge  of  the  person  relates 
merely  to  the  remedy ;  and  if  granted  in  another  state,  or  a  foreign  coon. 
iry,  it  will  not,  under  any  circumatanoes,  or  at  any  stage  of  the  cause,  be 
noticed  by  our  courts  or  allowed  to  operate  here  for  any  purpose.  (White 
y.  Canfield,  7  John.  Kep.  117.  Tappan  y.  Poor,  15  Mass.  Rep.  419.  Watson 
y.  Bourne,  10  id.  337.  James  y.  Allen,  1  Dall.  88.  Sieard  y.  Whale,  11 
John.  Rep.  194.  Peck  y.  Hozier,  14  John.  Rep.  346.  Whittemore  y.  Adams, 
3  Cowen's  Rep.  636.  Woodbridge  y.  Wright,  3  Con.  Rep.  N.  S.  533.  Van* 
uxhem  y.  Hazlehorsts,  1  Southard's  Rep.  303,  per  Kirkpatrick,  C.  J.) 
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Tkt  mime  Une  whiek  divides  the  lex  loci  and  lex  fori  of  foreign  eounirieOt        UTICAy 
esiote  between  tke  United  Statee  and  the  eeveral  etatee;  and,  Accordingly,  it      Ang.  lSi5. 
has  been  lately  held  that  the  34th  section  of  the  jadiciary  act  of  1789,  ch«        ><^v^^ 
90,  (3  U.  S.  Law,  new  ed.  70,)  providing  that  the  laws  of  the  several  sUtesi        Bogon 
except,  ice.  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law,      M'Gnffor 
in  the  courts  of  the  United  States,  in  cases  where  they  apply,  does  not  ex. 
tend  to  the  process  and  practice  of  those  courts.     It  is  a  mere  legislative 
recognition  of  the  principles  of  universal  jurisprudence  as  to  the  operation 
of  the  lex  loci.    This  distinction  was  established  and  illustrated  at  large  hi 
Wyman  v.  Southard,  (10  Wheat.  Rep.  1.) 

11.  Law  of  erimee.]  The  legislature  of  one  state  cannot  define  and  pan. 
ish  crimes  committed  in  another.  (State  v.  Knight.  Tayl.  Rep.  65.)  A 
statute  doing  this  was  declared  unconstitutional  and  void,  (id.) 

13.  Of  tke  power  of  one  etate  oner  tke  fugitives  from  tke  juetiee  of  ans. 
tker.\  See  the  opinion  of  Kent,  Chancellor  in  Washburn's  case,  4  J<An. 
Ch.  Rep.  106.  3  Wheeler*s  Criminal  Cas.  473,  S.  C.)  and  the  opinion  of 
TUghman,  C.  J.  in  The  Commonwealth  v.  Deacon,  (2  Wheeler's  Criminal 
Cas.  1.) 


KooEBS  against  M'Greoor. 


Iif  trespass  qiLare  clausum  fregit  in  this  court,  the  plaintiiT  in  trespass 
at  the  Circuit  recovered  only  $32,50 ;  but  the  Circuit  Judge  C^if'^JJSJJJJ 
certified  that  the  title  to  land  came  in  question ;  and  the    title    to 

land  comes  in 
— ,    ^^  question,    the 

J5.  Cowen^  for  the  plaintiff,  moved  for  single  costs.  plaintiff  is  en- 

titled to  single 
costs,  though 

J.B.Lalhorpf  contra^  said  the  action  might  have  been  herecoferleM 
brought  in  a  Justice's  Court ;  and  submitted  whether  it  was  Jj^ 
not  within  the  statute  sess.  47,  ch.  238,  s.  33,  providing  that 
if  the  plaintiff  in  any  suit  which  may  be  brougiit  in  any  court 
of  record  shall  fail  to  recover  a  sum  exceeding  950,  he  shall 
not  recover  any  costs  of  the  defendant,  provided  the  suit  so 
brought  might  have  been  commenced  in  a  Justice's  Court. 
He  said  a  Justice  had  jurisdiction,  and  had  the  suit  been  pro- 
secuted in  a  Justice's  Court,  the  defendant  could  only  oust 
him  of  jurisdiction  by  pleading  title  specially.  This  he  might 
not  have  done. 
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uncAy  Curia.     We  must  take  the  case  as  it  stood  at  the  Circuit 

Aug.  1825.    without  enquiring  what  might  possibly  have  been  the  defend- 

Cm^i^      ant's  course  before  a  Justice,  had  the  suit  been  brought  in  a 

▼•         Justice's  Court.    Of  tliis  particular  cause,  which  in  fact  did 

^^^'     involve  the  title  to  lands,  a  Justice  had  no  jurisdiction*     The 

case,  as  made  out  at  the  trial,  must  be  the  criterion. 

Motion  granted. 


Canfield  &  LosET  against  Lindlet. 

T^  wit-  In  covenant,  J.  Dickson  moved  to  change  the  venue  from 
in  a  neighbor,  the  city  of  New- York  to  the  county  of  Monroe,  on  an  affida- 
mgitmte,  near  yjt  stating  the  residence  of  three  material  witnesses  in  the 

where  the  Te.  latter  COUnty. 
nne  ii  Uid,  is 

te  Vte^ff      ^"  ^'  -S^^^^^j  contra,  opposed  this  on  the  plaintiff's  affi- 

it.  davit  that  he  had  one  witness  in  the  city  of  New- York,  and 

three  in  the  state  of  New- Jersey  near  the  city  of  New-York, 

whose  attendance  he  expected  to  procure  at  the  Circuit ; 

But, 

Per  Curiam.  We  do  not  remember  its  ever  having  been 
held,  that  the  fact  of  witnesses'  residing  in  a  neighbouring 
state  is  to  weigh  with  us  in  fixing  the  venue.  A  commission 
may  yet  be  necessary  to  examine  them. 

Motion  granted. 


Jackson,  ex  dem.  Ten  Eyck  &  wife,  against  Clahk. 

Separate  pa- 

jperm  for  mo-  Thbrb  were  eleven  causes  on  the  same  demise  agamst 
ment^^^ln  ^'^^^"^  defendants,  and  the  same  attomies  in  each;  and 
eaieofnonrait  the  defendant's  attornev  had  prepared  eleven  different  sets 
cvDMe,  in"ft.  ^^  papers,  for  eleven  different  motions  for  judgment  as  in 

Tor    of      the 

■ame^  nomin. 

al  plaintiff,  on  the  same  demiae,  though  agaiast  different  defendants,  the  attorniea  fi>r  the 

partiea    heinr  the  same  in  each,  and  the  motions  depending  on  the  same  cause,  arising  eimol. 

Untoiiily,  wiU  not,  in  fUture,  be  taxed. 
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case  of  noQ  suit,  on  the  same  ground,  and  for  the  same  cause 
arising  at  the  same  time  ;  and  the  question,  was  whether  the 
defendants  should  respectively,  on  the  plaintiff's  stipulating, 
be  entitled  to  have  the  expense  of  all  these  papers  taxed 
against  him. 

B.  Perkins,  for  the  defendants. 

/.  M*Kown,  contra. 

Curia.  We  are  not  aware  that  we  have  denied  costs  for 
any  part  of  the  papers  when  actually  made  out  under  these 
circumstances ;  though  we  have  held,  that  in  like  cases, 
where  they  were  in  fact  consolidated,  they  should  not  be  tax- 
ed as  separate  sets,  (a)  It  is  competent,  though  not  necessa- 
ry, to  come  here  upon  distinct  papers ;  and  we  allow  them 
to  be  taxed  in  this  instance  :  but  we  wish  the  bar  to  under- 
stand, that  this  will  not  be  done  hereafter  in  the  like  cases. 
Here  are  the  same  plaintiff,  the  same  lessors,  and  though 
different  defendants,  the  same  attornies  in  all  the  causes :  and 
the  same  motion  is  made  in  each,  on  the  same  grounds,  and 
the  causes  of  the  motions  arose  at  the  same  time.  One  set 
of  papers  would,  in  truth  have  answered  every  purpose; 
and,  in  future,  no  more  will  be  taxed. 

Rule  accordingly.    . 

(«)  Vid.  Jackson  ▼.  Oarntey,  (3  Cowen's  Rep.  385;  JackaonY.  Keller, 
(18  John.  Rep.  310 ;)  and  Boycey.  Thompson,  (20  id.  274.) 


UTICA, 
Aug.  1835. 

Biitbiii 

V. 

M*Ijtughlin. 


Brisbix,  administrator,  against  M'Laughlin. 

On  error  from  the  C.  P.  of  New- York.  The  plaintiff  as-  Theplaintitf 
signed  errors  specially  in  the  record,  alleging  diminution,  HJ^g^'  ^, 
and  sued  out  a  certiorari  in  order  to  verify  the  diminution;  mon  onron, 
but  without  waiting  to  have  it  returned,  entered  a  default  for  minuUaT  at 

the  same  time, 

and  take  crat  a  certiorari,  and  enter  hie  rule  to  join  in  error. 

If  the  defendant  does  not  join  in  error  according  to  the  rule,  the  plaintiff  may  enter  a  de- 
fault, though  the  certiorari  be  not  roturnod. 

Vol.  IV.  68 
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vncA,  not  joining  in  error.     The  assignment  of  errors,  and  notice 

Attf.  1825.  of  the  rule  to  join  in  error,  were  served  on  the  IStb  May, 

BrMbfai  1825;  the  certiorari  filed  with  the  clerk  of  the  C.  P.  June 

«^..   ^'..1.  0th,  1625 ;  and  the  defendant's  default  was  entered  the  same 

M'Luif  hlin.     .   ^ 

*         day. 

J.  W,  Patterson^  now  moved  to  set  aside  the  default  lor 
irregularity. 

W.  Mulicky  contra,  said  the  plaintiff  had  a  right  to  pro- 
ceed against  the  defendant  in  error  in  the  same  manner  as 
if  there  had  been  no  certiorari  in  the  case*  When  diminu- 
tion is  alleged  in  the  Court  of  Errors,  according  to  the  second 
rule  of  that  Court,  the  defendant  may  join  in  error,  and 
then,  unless  it  turn  out  that  the  plaintiff  has  caused  it  to  be 
returned  within  a  certain  time,  he  loses  all  benefit  of  the 
diminution  upon  the  argument.  The  rule  is  in  efiect  the 
same  in  this  Court ;  though  the  course  to  be  pursued,  in  ap- 
plying it,  is  different.  Upon  a  general  assignment  of  error 
in  the  record,  and  in  ntdlo  est  erraJtum  pleaded,  the  plaintiff 
cannot  insist  on  the  want  of  any  of  the  out  works  of  the  rec- 
ord ;  as  the  original  writ,  bill,  &c.  but  is  confined  to  argue 
from  the  record  itself.  (Graddelly.  Tyson^  2  Ld.  Raym. 
1441.)  To  avail  himself  of  any  defect  dehors  this,  he  must 
allege  diminution,(id)  which  is  to  be  served  on  the  defend- 
ant with  the  other  assignment  of  error,  and  sue  out  a  certio- 
rari to  verify  the  truth  of  the  allegation.(a)  It  is  true,  that 
in  such  a  case,  the  plea  of  in  nuUoj  4^.  would  be  a  confession 
of  the  error;  but  in  order  to  avoid  this  consequence,  the  de- 
fendant should  immediately  take  a  rule  against  the  plaintiflf 
in  error  to  return  his  certiorari,  and  in  case  he  does  not,  he 
loses  the  benefit  of  the  special  assignment.  (Smith  v.  Stone- 
hard,  1  Salk.  Kep.  267.)  If  not  returned  within  the  rule, 
which  is  one  of  4  days,  the  defendant  may  then  give  a  join- 
der of  in  nullOf  ^.  and  enter  a  nan  misU  breve  on  the  re- 
cord, without  taking  any  notice  of  the  diminution.  This 
renders  the  assignment  of  errors,  as  to  that  part,  of  no  effect. 
(2  Sell.  Pr.  378.  1  Archb.  Pr.  231.  2  Ld.  Raym.  1156. 
Tidd,  1112.    2DunI.  1150. 

<•)  Vid.  Rowan  ▼.  LytU,  ante,  91. 
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Curia.     It  does  not  appear  from  the  papers  before  us,       irricA, 
whether  the  plaintiff  in  error  gave  the  common  assignment    -^"ff*  ^*^* 
of  errors  at  the  same  time  with  the  allegation  of  diminution ;       Brwbiii 
but  this  was  probably  so,  and  we  will  intend  it,  until  the      ^    ▼• 
omission  is  shewn  affirmatively.    He  was  right  in  giving  the 
common  assignment  before  the  certiorari  was  issued,  and 
alleging  diminution  at  the  same  time,  as  the  foundation  of 
the  certiorari.     Although  he  issued  a  certiorari  to  verify  the 
allegation,  he  might  afterwards  waive  it,  and  proceed  upon 
the  common  assignment.    He  has  done  so  by  taking  the  de- 
fault.   The  force  of  the  certiorari  is  probably  spent,  and  the 
reversal,  therefore,  stands  upon  the  face  of  the  record ;  as 
nothing  dehors  this  is  brought  up.    But  be  this  as  it  may, 
the  plaintiff  bad  a  right  to  the  effect  of  his  rule  to  join  in 
error,  the  defendant  having  omitted  to  take  any  step  on  his 
part 

Motion  denied. 

Note.  The  Court  did  not  say  how  the  defendant  should 
have  proceeded ;  whether  by  taking  issue  on  the  common 
assignment  alone,  or  pleading  in  nullo  est  erratum  to  the 
whole,  and  trusting  to  the  want  of  a  return,  upon  the  argu- 
ment, as  the  Court  of  Errors  may  do  in  the  like  cases,  ac- 
cording to  their  second  rule ;  (see  1  Archb.  Pr.  231,  Tidd, 
1112,  for  a  similar  rule  in  the  House  of  Lords  ;)  or  immedi- 
ately taking  a  4  day  rule  against  the  plaintiff  to  return  the 
writ  according  to  the  practice  of  the  King's  Bench,  as  laid 
down  in  2  Sell.  Pr.  878,  (and  vid.  2  Salk.  267,  2  Ld.  Raym. 
1156,  Tidd,  1112.) 
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Aug.  1825. 
Baldwin 

V. 

Goodyear. 

Baldwin  against  Goodyear. 

Where  tlie  On  certiorari  to  a  Justice's  Court.  Goodyear  sued  Bald* 
^iSctYwui^  win  in  the  Court  below,  by  summons,  on  the  6th  April,  1825. 
^eaded  in  a-  Baldwin  pleaded  his  privilege  as  an  attorney  and  counsellor 
on  whfch  ^wl  of  the  Court  of  Errors,  (then  sitting.)  On  which,  Goodyear 
Etth"'*^"*  took  issue,  and  Baldwin  requested  an  adjournment,  to  enable 
denied  an  ad.  him  to  procure  evidence  to  shew  the  truth  of  the  plea.  Thit 
iS'deTndan?  ^^^  denied.  Baldwin  then  pleaded  the  general  issue  ;  the 
fbrthe purpose  cause  was  tried  and  judgment  rendered  against  him.  From 
evidence"**"©  ^^^^  judgment,  he  appealed  to  the  Common  Fleas ;  and  also 
provehis  plea;  brought  his  Writ  of  Certiorari  to  this  Court,  which 

wbore  upon,  ^ 

he  pleaded  the 

general  issue,  It  was  now  moved  to  set  aside  ;  and  the  statute,  (sess.  47, 
trii  T\he  <^h.  238,  s.  36,  37,  &  38,  p.  294-5,)  was  relied  on  as  denying 
meriu,    upon  a  certiorari  in  this  case. 

which     judg. 
ment   was   a. 

gainst     him,      J.  L.  Woods,  for  the  motion. 

ftnd  then 

brought  a  cer- 
tiorari to  cor.      S.  S.  Baldwin  and  H.  Stephens,  contra. 

feet  the  error 

adjourn,  *  and      Curia.     The  statute  cited,  puts  the  party  either  to  his  ap» 
thec'^^'.u  on  ^^^  ^^  certiorati.     Clearly  he  is  not  entitled  to  both.     The 
the     ments;  plaintiff  in  error,  supposes  that  he  may  bring  a  certiorari 
apMal     <>Day  "P^^  ^^^  formal  error  of  refusing  to  adjourn ;    and   have  his 
would  lie;  and  appeal  upon  the  merits.     But  whenever  an  issue  is  joined,  he 

|he   certiorari  •  /:       i    .      ■  •  i     i  tt 

WM  quashed.  ^^  Confined  to  his  appeal  alone.  Here  were  two  successive 
issues  ;  first  on  the  matter  in  abatement ;  and  on  this  being 
passed  upon  and  overruled,  issue  was  taken  and  a  trial  had 
upon  the  merits.  Both  were  the  proper  subject  of  appeal, 
and  may  be  reviewed  by  the  Court  of  Common  Pleas.  It  is 
only  where  there  is  no  issue  that  a  certiorari  will  lie. (a) 

Motion  granted. 

(a)  Vid.  Harwood  ▼.  French,  ante,  501. 
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uncA, 

Aug.  183fi. 

Hunter  against  Graves.  ^\    " 

Motion  to  set  aside  the  return  to  a  writ  of  certiorari  to  a 
Justice's  Court,  on  the  ground  that  the  return  was  drawn  by  ^  ^^^^  ^ 
the  attorney  for  the  defendant  in  error ;  and  Fox  v.  Johnson,  will  not  be  wt 
(8  Cowetfs  ftep.  20,)  was  relied  upon.  ^^^he  ^5 

that  it  was 

/.  B.  Lathrop,  for  the  motion.  drawn  by  the 

attorney     for 

C.  P.  Kirkland,  contra.  in*erJi>r"  •lu 

ter,  if  drawn 

Curia,    The  farthest  we  have  gone,  is  in  Fox  v,  Johnson,  ^'JL,^^®  P^*"- 
We  do  not  allow  the  attorney  of  the  plaintiffin  error  to  inter-  ^' 

fere  in  drawing  the  return,  except  as  a  mere  amanuensis  ;(a) 
because  he  is  seeking  to  reverse  the  judgment.  The  de- 
fendant's attorney  is  seeking  for  its  affirmance,  which  is  more 
fisLvoured  by  the  law.  The  mere  fact,  therefore,  that  the  de- 
fendant's attorney  drew  the  return,  without  any  abuse  being 
flhown  is  not  sufficient  ground  for  setting  it  aside. 

Motion  denied. 

(a)  Vid.  Philips  v«  CMwell,  ante,  505. 


Jackson  ex  dem.  Loop  and  others,  against  Harrington. 

D.  Kbllooo,  for  the  defendant,  moved  to  strike  this  cause  Acaaewhich 
from  the  calendar  for  the  term,  on  the  ground  that  the  ued  bj  lapaa 
plaintiflT's  attorney  had  not  served  the  amended  case  when  ®f  ^™*'  "*? 

the       amend- 

he  gave  notice  of  argument,  nor  afterwards.  The  plaintiff's  ments  are  aer. 
attorney  had  made  and  served  a  case  on  the  defendant's  J^'JJ^^^^JJ' 
attorney,  who  had  served  the  plaintiff's  attorney  with  amend-  tween  the  par. 
ments,  to  which  the  plaintiff's  attorney  did  not  object,  nor  did  ^^^^^^ 
he  give  any  notice  of  referring  the  case  to  be  settled  by  the  copied      and 

•enred    at    or 
before   ffiving 

ment,  in  the  same  manner  aa  where  it  ii  setUed  by  a  judge.  ^^  ^^  ^      ^' 

Otherwise,  it  will,  on  motion,  be  stricken  from  the  calendar  of  the  t<*.rm. 
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UTiCA,^  Circuit  Judge,  who  tried  the  cause.  He  relied  on  Peck  v. 
^v-^**  P^^^y  (14  John,  Rep.  219,)  and  Delamater  v.  Smithy  (16 
Jackson      John.  Rep.  2.) 

V. 

"**  ***  A.  GibbSf  contra,  said  it  was  not  necessary  to  serve  a  case, 
where  the  party  making  it  adopted  the  amendments  served, 
as  in  this  instance.  The  rule  of  the  Court,  extends  merely 
to  cases  settled  by  a  judge.  He  cited  Rule  6,  Jan.  Term, 
1799,  and  Rule  of  Jan.  Term,  1816.  Here,  the  party  is  in 
full  possession  of  the  case,  without  service  of  a  copy.  The 
case  is  within  the  reason  of  Van  Buskirk  v.  BuiTj  (20  John. 
Rep.  275,)  where  the  Court  held,  that  demurrer  books  need 
not  be  served  till  the  argument  comes  on.  He  also  cited 
Jackson  v.  Case^  (12  John.  Rep.  431,)  and  relied  on  Peck  v. 
Peck^  (14  id.  219,)  as  showing  that  the  rule,  upon  which  the 
defendant's  counsel  applied,  was  confined  to  cases  settled  by 
the  Judge. 

Curia.  There  was,  perhaps,  some  reason  to  suppose  so 
from  the  authorities;  but  we  think  the  practice  should  be 
the  same,  without  regard  to  the  manner  of  settling  the  case. 
This  will  preclude  all  disputes  upon  the  argument  as  to  the 
frame  of  it.  The  transcriber  may  mistake  the  precise  im- 
port or  place  of  the  proposed  amendment ;  but  if  the  case 
be  copied  and  served,  at  least  as  early  as  the  notice  of  ar- 
gument, it  gives  a  fair  chance  for  correction,  before  the 
cause  is  called  upon  the  calendar.  We  deny  this  motion 
without  costs  ;  but,  in  future,  the  course  must  be  the  same 
in  regard  to  cases  amended  or  settled  by  agreement,  or  by 
the  lapse  of  time,  as  those  settled  by  the  Judge.  In  all  these 
cases,  they  must  be  drawn  out,  copied  and  served  at  or  be- 
fore giving  notice  of  argument. 

Motion  denied. 
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uncA, 

Aug.  1825. 
Van  Renape- 

Lvoif  against  Burtis.  l&er 

V. 

Hamilton. 

A.  BintR,  for  the  plaintiff,  having  given  notice  of  a  motion  An  appeal 
for  that  purpose,  moved  to  vacate  the  order  or  certificate  of  ^^^^„"*  ^jj" 
probable  cause,  of  Betts,  C.  Judge,  who  tried  the  cause,  ther  granting 
staying  proceedings,  for  the  purpose  of  enabling  the  defend-  ^rtificate^  erf 
to  move  for  a  new  trial.  probable 

caoae. 

But    the 

8.  Jenei  read  an  affidavit  shewing  that  the  case  had  been  court  will  not 
settled  by  the  Judge,  and  once  noticed  for  argument ;  and  i^'^ntopon^u? 
contended  that  it  could  not  be  heard  till  it  was  reached  in 
course  on  the  calendar ;  but 

The  Court  said  they  would  hear  the  motion ;  and  this  was 
the  practice,  whether  the  appeal  was  from  a  Circuit  Judge 
refusing  or  granting  an  order. 

Jones  then  proposed  to  argue  the  cause ;  but 

Per  Curiam.  We  will  listen  to  such  points  as  you  choose 
to  suggest,  either  at  the  bar  or  in  writing;  but  we  do  not 
hear  the  cause  argued  at  this  stage  of  it.  We  look  into  it 
merely  to  see  whether  there  be  probable  cause  to  stay  the 
proceedings. 

The  case  was  accordingly  submitted. 


Van  REHSSBLAsm  against  Hamilton  and  others. 

This  cause  had  been  put  off  at  the  Circuit,  on  motion  of  Ami  prUu 
the  defendants,  on  the  usual  terms  of  paying  the  costs  of  the  Ji^^t.  ^ht 
Circuit ;  and,  the  costs  having  been  taxed,  on  motion  for  re-  circuit  tbongh 
taxation,  the  following  items  were  held  to  be  properly  allow-  noticed,  and 
ed  as  a  part  of  those  costs :  carried  down 

at  a  previous 
circuit. 

PlaintiflTallowed  per  folio,  for  engrossing  notice  of  special  matter  on  the  N.  P.  record. 

But  not  allowed  for  notice  of  inquest,  after  affidavits  of  merits  filed. 


540 
mncA, 

Aug.  1825. 

Ex  parte 
Shethar. 
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Dr.  Nisi  prius  record,  foL  4  and  engrossing,      91^6 

Enrolling  pkadings  thereon,  fol.  22b  at  Is.        28 J 2^ 
These  were  allowed,  although  the  cause  had  once  been  car-^ 
ried  down  al  a  previous  Circuit,  when  a  nisi  prius  record 
was  prepared. 

The  plaintiff  was  also  allowed /;eryb/to  for  engrossiog  the 
defendant's  notice  of  special  matter  in  their  defeacer  upon 
the  nisi  prius  record. 

But  the  Court  refused  to  allow  a  charge  for  the  notice  of 
inquest,  because  there  had  once  before  been  a  notice  of  iiv- 
quest,  and  an  affidavit  of  merits  was  then  filed ;  and  they 
held  that  this  extended  to  the  cause  throughout,  so  that  after* 
wards,  a  notice  of  inquest  was  not  proper ;  but  only  a  notice 
of  trial. 

J.  A,  Dunlap,  for  the  motion. 
E.  Williams,  contra. 


If  the  court 
of  common 
pleai,  at  any 
■tags  of  a  pro- 
ceeding upon 
appeal  from  a 

C  1100*8  court, 
K>me  aatiafi. 
ed  that  the 
-  statute  (aeaa. 
47,  eh.  936,  a. 
36)  waa  not 
complied  with 
in  bringing 
the  appeal, 
they  may  re- 
Ihae  to  pro. 
eeed;  aa 

where,  on  the 
trial,  they  ate 
Mtia6ed  that 
the  appeal 
bond  waa  ex. 
ecnted  with, 
out  authority. 
In  thia  and 


Ex  parte  Shethar. 

Motion  for  a  mandamus  to  the  Judges  of  Alleghany  C.  F^ 
commanding  them  to  vacate  a  rule  dismissing  an  appeal  to 
them  from  a  Justice's  Court,  brought  by  Shethar  against 
Crook.     The  cause  proceeded  to  trial,  and  after  the  appel- 
lant, Shethar,  who  was  plaintiff  before  the  justice,  had  gone 
through  with  his  evidence  to  the  jury,  the  appellee  objected 
that  the  appeal  bond  purported  to  have  been  executed  by 
Shethar,  by  his  attorney.     The  justice  had  endorsed  his  ap- 
proval of  the  security.     The  appellee  insisted  that  the  Court 
should  not  proceed  without  proof  of  the  attorney's  author- 
ity to  execute  it ;  to  which  it  was  answered  that  the  justice 
having  approved  the  security,  the  Court  became  possessed 
of  the  cause,  and  should  hear  no  evidence  except  what  was 
pertinent  to  the  issue  ;  but  the  Court  directed  that  unless 
the  appellant  proved  the  authority  of  the  attorney,   they 

tha  like  caaea,  they  are  without  jurisdiction. 
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should  dismiss  the  appeal ;  and  no  proof  being  produced,  they      utica, 
discharged  the  jury.  ^^^L^' 

F.  Tracy t  for  the  motion. 

Curia.  We  think  the  Court  below  were  right  in  refusing 
to  proceed.  They  may  inquire  into  their  authority  or  juris- 
diction at  any  stage  of  the  proceedings.  The  statute  (sess. 
47,  ch.  238,  s.  36,)  under  which  this  appeal  was  brought,  is 
peremptory  that  the  appeal  shall  not  be  received  or  be  of 
any  force  or  effect  unless  a  bond  is  given,  and  the  other  ac- 
companying requisites  complied  with.  A  bond,  good  in 
form  merely,  without  any  power  to  execute  if,  is  void,  and 
as  nothing;  the  Court  would  be  without  jurisdiction,  and  a 
trial  would  be  a  nugatory  thing,  coram  nonjudice.  The  case 
is  within  the  principle  of  Ex  parte  Chryslin^  decided  last 
February  term  ;  (4Cowen'8  Rep.  80;)  and  the  motion  must 
be  denied. 

Motion  denied. 


Keep  against  Tyler. 

Motion  for  judgment  as  in  case  of  nonsuit.  The  venue  q^  ^  . 
was  laid  in  the  county  of  Cortland  ;  but,  at  the  last  February  ing  a  rale  to 
term  was  changed,  by  rule  of  this  Court,  to  the  county  of  n^^^^  ]bl 
Delaware,  and  notice  of  the  rule,  but  not  a  certified  copy,  fondant  moat 
served  on  the  agent  of  the  plaintiff*  s  attorney.  The  default,  ^jth  aamnffa 
on  which  the  present  motion  was  founded,  was  the  not  try-  certified  codj 

.     Tx  1  -^     on  the   plain- 

mg  m  Delaware.  tiflr»a  attorn^. 

The  motion  was  opposed  on  the  around  that  a  certified  ,  ™'  thia  be 
copy  oi  the  rule  had  not  been  served;  and  Thompson  \.  plaintiff haa  a 
Douglass,  (2  John.  Cas.  226,)  and  Smith  v.  Sharp,  (13  John,  ^^l^^^^"^ 
Rep.  466,)  were  relied  on  for  this.  ai  venue    aa 

the    place    of 

4*1 

Sherwood  ^  Parker,  for  the  motion.  A  mere  no. 

ticeofthernla 

Ross  4*  Gray,  contra.  i«  not    auffi. 

"«r         TtT  ^^  cient. 

Vol.  IV.  69 
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VTICA,  Curia.     The  mere  granting  the  motion  did  not  work  a 

Aug.  1825.    change  of  the  venue.     The   practice  is  to  follow  this  with 

In  the  matter  the  service  pf  a  certified  copy  of  the  rule.     An  ordinary  no- 

of  ©xiending  ^j^g   seems  not  be  sufficient.     Till  the  proper  notice,  the 

Meroer  Street  .,         , 

plaintiff  may  disregard  the  rude,  and  consider  the  venue  as 
remaining  in  Cortland. 

Motion  denied^ 


In  the  matter  of  the  application  of  The  Mayor,  Aldbk- 
MBN  and  Commonalty  of  the  City  of  New- York,  for  ex- 
tending Mercer  Street,  in  the  late  8th,  now  0th  ward  of 
the  city. 

A  grtnt  of      Ulshoeffer  moved  to  confirm  the  report  of  the  commis- 

land  u   abut* 

ting    in    the  sioners  of  estimate  and  assessment. 

rear   upon    a 

which^  *^M  '^'  ^^^^'9  contra,  opposed  the  application,  on  the  ground 
merely  laid  that  the  commissioners  had  mistaken  the  law  in  estimating 
upon  "map,  ^^®  value  of  lands  taken  for  the  improvement.  They  sup- 
iNit  not  actual,  posed  that  certain  land  belonging  to  the  heirs  of  Elizabeth 
lan/beinff  ac-  Depcyster,  deceased,  over  which  the  contemplated  improve- 
2J"j|Jl®  f  t!  ^^^^  extended,  were  subject  to  a  right  of  way  in  virtue  of  a 
IS  not  an  im-  conveyance  in  fee  from  the  owners.  The  deeds  of  coavey- 
war*  m*'*the  *°^®  ^^  several  purchasers  of  lands  were,  in  terms,  bound- 
mppoeed  ed  in  front  by  Broadway,  and  in  the  rear  on  Mercer  Street, 
war;  noriait  ^^^^  latter  being  a  space  voluntarily  left  by  the  owners, 
an  implied  which  they  called  Mercer  Street,  laid  down  as  such  on  a  map 
open        the  of  the  city,  though  not  laid  out  by  the  corporation  ;  and  in 

■treet  in  the  reference  to  which  the  owners  conveyed.     This  space  is 
rear.  * 

the  same  taken  by  the  corporation  for  Mercer  Street ;  and 

the  commissioners  thinking  the  deed  contained  a  construc- 
tive covenant  for  a  perpetual  right  of  way  to  the  alienees, 
refused  to  allow  the  alienors  any  thing  beyond  a  nominal 
compensation  for  the  land.  The  alienees  knew  that  Mercer 
Street  had  not  been  officially  or  otherwise  opened,  at  the 
time  of  their  purchases,  but  was  merely  laid  down  oa  the 
map  as  before  mentioned. 
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He  said,  that  a  covenant  could  not  be  implied  from  the      utxca, 
inere  description,  the  office  of  which  is  only  to  define  the      ^^^.^^^^ 
limits  and  contents  of  the  premises.     Nor  do  the  grantees    in  the  matter 
acquire  a  right  of  way  from  necessity  over  the  grantor's  land.  Mercer*Street 
This  can  be  only  where  the  premises  granted  are  inaccessi- 
ble in  any  other  way.     Its   being  the  private  way  of  the 
grantor,  gives  the  grantee  no  right.     The  former  may  shut 
it  up  when  he  pleases.     The  term  Mercer  Street  was  mere 
<lescription,  and  had  reference  to  a  street  expected  to  be 
laid  out  when  the  proper  time  should  arrive.     It  was  a  pre- 
caution against  continuing  the  lots  conveyed  over  the  future    • 
street  ground.     With  this  view  the  map  was  framed. 

It  never  could  be  opened  as  a  public  street  but  by  the  cor- 
poration ;  and  they  had  a  right  to  say  that  no  public  street 
should  be  laid  there. 

He  commented  upon  Holmes  v.  Teller^  (8  Lev.  305; 
Fowle  V.  BigeloWy  (10  Mass.  Rep.  375 ;)  Roberts  v.  Karr^ 
(1  Taunt.  Rep.  495,)  which  he  said  would  be  relied  on  by 
the  counsel  for  the  corporation  ;  and  insisted  that  they  ^ere 
not  at  variance  with  the  principles  for  which  he  contended. 

He  argued  that,  at  any  rate,  the  right  of  soil  remained  in 
the  claimants,  and  they  should  have  been  paid  more  than  a 
mere  nominal  consideration.  And  to  this  point  he  cited 
and  relied  upon  Cortelyou  v.  Van  Brunts  (2  John.  Rep.  357, 
363;)  Jackson  v.  Hathaway^  (15  John.  Rep.  447;)  and  Un- 
derwoodv.  Stuyvesant,  (19  John.  Rep.  181.) 

In  Clapp  V.  McNeil,  (4  Mass.  Rep.  580,)  he  said,  the  very 
point  in  question  was  decided  in  favor  of  the  claimants. 

Vlschoeffer,  in  reply,  said,  the  corporation,  by  2  R.  L. 
414,  would  take  the  absolute  fee  of  Mercer  Street,  on  its 
being  laid  out;  but  the  commissioners  thought  its  value 
nominal  only,  on  account  of  the  perpetual  easement  or  right 
of  way  created  by  the  deed.  The  street  appeared  upon 
the  map,  and  the  grantees  doubtless  purchased  in  refer- 
ence to  it,  and  paid  a  higher  consideration,  upon  this  ac- 
count. The  fair  import  of  this  description  is  a  covenant  to 
open  the  street  without  compensation.  The  grantor  was  as 
much  holden  that  the  lots  should  bound  on  a  street  in  the 
rear,  as  upon  Broadway  in  front. 


A 
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rxiCA, 

Aog.  1825. 

Ez.parto 
Sanders. 


He  cited  Holmes  v.  Telkr,  (3  I^ev.  305 ;)  Roberts  v. 
Karr^  (1  Taunt.  Rep.  495 ;)  Fowle  v.  Bigelow,  (10  Masg 
Rep.  375.)  and  Jackson  v.  Hathaway,  (15  John.  Rep.  452, 
491,  545.) 

At  another  day, 

The  Court  said,  they  had  examined  the  questions  presen- 
ted by  this  case,  and  the  authorities  cited  ;  and  were  satis- 
fied that  the  commissioners  had  proceeded  upon  a  wrong 
principle  ;  that  the  mere  abuttal  upon  Mercer  Street  did  not 
amount  to  an  implied  grant  of  way.  {Underwood  t.  Stuy* 
veysant,  19  John.  Rep.  181.)  And  they  adopted  what  was 
said  upon  a  similar  point,  by  Parsons,  C.  J.  in  Clapp  v. 
MNeil,  (4  Mass.  Rep.  590.)  The  Court  holding  that  the 
claimants  were  entitled  to  compensation  without  regard  to 
the  supposed  easement,  the  matter  was  again  referred  to 
the  commissioners  for  review  upon  this  principle,  and  the 
present  motion  denied. 

Rule  accordingly. 


Ex  parU  Shumwi. 

A  public  H.  Markell,  moved  for  a  mandamus  to  the  commission- 
?'*^te!f  'iS  ®^'  ^^  highways  of  the  town  of  Minden,  in  Montgomery 
oat  by  three  county,  cemmanding  them  to  open  and  improve  a  road  laid 
judges  of  the  ^yj  jj    ^|^j.^g  Qf  ^YiQ  Judges  of  the  Court  of  Common  Pleas  of 

common  pleas  "^  o 

on  a  peUtion  that  county.  A  Certiorari  had  been  brought  upon  the  dc- 
i^th^  dbcon!  termination  of  the  Judges,  which  was  affirmed  in  this  Court, 
tinned  only  a  On  the  petition  of  sundry  inhabitants  of  Minden,  to  discon- 
Sorari*"  waii  tinue  the  whole  road,  the  three  Judges  of  the  Common  Pleas 
brought  from  hgj  discontinued  a  part  of  it;    and  from  their  determination 

thoir  decuion;  i  i  .         j  •  j-         •      .t.«    /^        . 

held,  that  the  a  certiorari  was  brought,  and  is  now  pending  in  this  Court. 
Sm'^ww  Hd  '^^^  object  of  the  motion  was  to  compel  the  Commissioners 
proceedings     to  Open  and  improve  the  part  not  discontinued. 

as  to  that  part 

which  they  /.  W.  Cady  ^  S.  M.  Hopkins,  contra,  insisted  that  though 
ed^to°  to'^lul  ^^^  Judges  had  decided  upon  only  a  part  of  the  road,  yet  the 

continued,  but 

that  the  commissioners  were  bound  to  go  forward  and  open  this  part. 

to  do  this  was  granUMl,  notwithstanding  the  c 


And  a  mandamus  to  compel  them  to 


certiorari. 
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certiorari  went  to  the  whole,  and  suspended  all  proceedings 
of  the  commissioners  till  it  should  be  passed  upon.  The 
37th  section  of  the  act  to  regulate  highways,  (2  R.  L.  282,) 
gives  the  Judges  a  right  to  proceed  upon  petition  only ;  and 
they  must  grant  an  entire  discontinuance  of  the  road  when 
the  petition  prays  this.  Nothing  was  said  in  the  petition 
about  an  alteration  of  the  road  ;  and  when  the  statute  speaks 
of  discontinuance^  it  means  a  total  one.  It  is  to  correct  the 
the  error  of  partially  discontinuing,  and  extend  the  effect  of 
the  petition  to  the  whole  road,  that  the  certiorari  is  brought. 
Being  before  the  Court  in  this  form,  they  will  not  interfere 
by  mandamus. 

PlaU^  in  reply,  denied  that  the  Judges  were  confined  to 
the  petition,  or  bound  to  discontinue  in  toto.  The  section 
referred  to,  expressly  gives  them  a  right  to  alter  the  road, 
which  is  equivalent  to  saying  that  they  may  partially  discon- 
tinue it.  But  suppose  they  did  exceed  their  jurisdiction, 
then  the  old  road,  as  first  laid,  remains  in  force  quoad  hoc. 
It  is  the  part  only  which  remains  untouched  that  we  seek  to 
open. 

Curia.  Clearly  the  certiorari  can  have  no  effect  upon 
the  part  not  embraced  in  the  decision  of  the  Judges.  As  to 
this,  the  commissioners  are  bound  to  proceed.  Should  the 
determination  of  the  Judges  be  reversed,  non  constat  that 
any  part  of  the  road  would  then  be  discontinued.  The  ne- 
cessary effect  of  the  reversal  would  by  no  means  be  to  dis- 
continue the  whole  road;  on  the  contrary,  it  might  rusult 
in  a  confirmation  of  the  whole. 

Motion  denied. 


uncA, 

Aug.  1835. 

Ex  parte 
Sanders. 
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UTICA, 

Aug.  1825. 


WoosTER  against  Perrt. 

Prima  facie,  On  a  vcrdict  for  the  plaintiff,  he  had  procured  the  costs  of 
the  piaiiitiff|i  entering  the  defendant's  notice  of  special  matter,  on  the 
right  in  copy,  judgment  roll  and  nisi  prius  record,  to  be  taxed  by  a  com- 
2!^^  \^'  f!"  missioner,  which 

ftndant'i    no.  ' 

matter  into  A.  Loomis  and  O.  G.  Otis^  for  the  defendant,  moved  to 
iS^o'Jd*  '^  ^^^^  stricken  out  of  the  bill.  They  said  the  notice  consti- 
judgment  roll,  tuted  no  part  of  the  record,  {Vaughany.  Havens,  8  John. 

Sdi™*Mrvi^  ^®P*  ^^^0  ^^^  where  papers  are  unnecessarily  copied  into 
taxed.  a  record,  they  will  not  be  allowed  in  taxation.     {Jackson  y. 

truth,'  unne-  Mather j  2  Cowcn's  Rep.  584.)  The  notice  was  not  necessa- 
oeMary,  on  iy  Jq  the  record,  even  at  nisi  prius.  If  denied,  it  must  be 
to ^the'^  taxing  proved  by  affidavit  or  orally. 

ojfieer,         ha 

U  out    '  ^*  Hoffman,  contra,  said  the  notice  was,  in  fact,  engros- 

sed upon  the  N.  P.  record  and  judgment  roll,  with  the  sug- 
gestion that  it  had  been  given  with  the  general  issue. 
Though  not  technically  a  plea,  and  therefore  not  of  record 
without  a  proper  suggestion,  yet  it  often  i5,  and  always  may 
he,  material  as  a  part  of  the  record  in  determining  the  ad- 
missibility of  evidence,  and  on  bill  of  exceptions,  &c.  Be- 
sides, the  counsel  who  try  the  cause  rarely  serve  the  papers, 
and  cannot  prove  the  notice.  If  in  the  nisi  prius  record,  it 
should  also  be  in  the  judgment  roll. 

Curia.  Prima  facie,  it  is  proper  to  make  the  notice  of 
special  matter  a  part  of  the  record.  It  is  true,  that  under 
certain  circumstances,  this  might  be  altogether  useless ;  in 
which  case,  it  should  be  stricken  out  on  taxation,  fiut  no- 
thing of  this  was  shown  to  the  taxing  officer  or  to  us ;  and 
the  motion  must  be  denied. 

Motion  denied. (a) 

(a)  Vid.  Van  Renttelae    v.  Hamiltan,  ante,  539. 
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Van  Aktyna 


T. 


Van  Alstyke  against  Wimple,  Wimple. 

This  cause  had  been  commenced  in  this  Court,  but  was,  AoauMWM 
pursuant  to  agreement  of  the  parties,  submitted  to  arbitra-  ^  partiea  % 
tors  by  a  general  submission  of  all  matters  in  difference ;  arbitnton, 
and  the  arbitrators  had  (inter  alia)  awarded  that  Wimple  ^^^  ^f  .qh^ 
should  pay  to  Van  Alstyne  the  costs  of  this  suit,  to  be  taxed.  ^  be  taaed^ 
Van  Alstyne  had  procured  them  to  be  taxed  by  a  commis-  uztdexpmu 
sioner  exparte^  and  without  notice  to  Wimple.  "7  *  ^'^^^q^ 

6.  C,  Bronsofij  moTed  for  a  retaxation*  taxation,  held, 

that  the  eansa 

/.  A.  Spencer^  contra,  opposed  this,  on  the  ground  that  beinfir  oat  of 
the  cause  was  out  of  Court  by  the  submission  and  award.       ^^^  ^Jther 

control     o^vet 

Branson^  in  reply,  admitted  this  to  be  so ;  but  it  did  not  thecoetsapon 
follow  that  the  Court  would  deny  a  retaxation.     They  will  "^^^  *^" 
not  do  this,  as  between  attorney  and  client,  though  long  after     Held.  iIkh 
a  cause  is  ended;   because  the  taxation  would  be  conclusive  JlJ^woal^St 
between  them.     So  here  the  taxation  will  be  final,  and  not  be  condanve 
inquirable  into  in  an  action  on  the  award.     The  items  of  ^  the  bond  ov 
the  bill  are  never  inquirable  into  at  the  Circuit.     The  award  award, 
is  good  as  to  the  costs.     Though  the  arbitrators  cannot, 
in  general,  refer  the  amount  of  a  demand  to  a  third  person 
for  liquidation,  yet  a  bill  of  costs  is  an  exception. 

Curia.  By  the  submission  of  these  parties  without  a  rule, 
the  cause  is  out  of  Court ;  and  there  is  no  provision  that  it 
should  be  made  a  rule.  Without  saying  whether  the  taxa- 
tion can  have  any  effect,  it  is  clearly  not  such  an  official  one 
as  will  shut  out  all  inquiry  at  the  Circuit,  in  an  action  upon 
the  bond  or  award.  The  submission  deprives  us  of  sum- 
mary jurisdiction  over  the  costs.  The  right  of  taxation, 
as  between  attorney  and  client,  stands  upon  a  different 
ground,  viz.  the  power  of  the  Court  over  their  own  officers. 
The  motion  must  be  denied. 

Motion  denied,  (a) 

(a)  Chapman  r.  Lanadownt  (1  Auitr.  973,)  8.  P. 
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Aug.  1325. 
Eiuparte 

Root.  Ex  parte  Root. 

Where  on  The  Court  of  Common  Pleas  of  Erie  county  had,  on 
BMtioo  for  a  motion,  set  aside  a  capias  ad  respondendum,  at  the  suit  of 
vpofi  notice,  Hoot,  against  M.  K.  St.  John,  administratrix,  &c.  on  the 
dMT  "*auMt  S'^^'^^  ^^^^  more  than  one  term  intervened  between  the  test 
thereUtor.tbo  and  return  ;  and  now,  on  an  affidavit  of  this  fact,  and  notice 
nr  it  with  ^^  ^^^  motion  served  on  the  attomies  of  Mrs.  St.  John,  in  the 
«**■•  Court  below. 

than  a  tarai      A  motion  was  made  for  a  mandamus  to  compel  the  Judges 
interrened  be.  Qf  ^fj^t  Court  to  vacate  the  rule,  which  this  Court  were 

tween  the  teat 

sad  letorn  of  dear  should  be  denied ;    and  then  the  question  was  raised 
ImSulid^  whether  the  denial  should  be  followed  with  costs. 

held,    that    it 

wae  Toid.  /.  Root,  for  the  motion. 

White  4"  Bennett  contra. 

Curia,  The  general  practice,  on  denying  motions  of  this 
kind,  has  been  not  to  give  costs,  especially  where  the  motioD 
is  merely  ex  parte.  But  where  notice  of  the  motion  is  given 
to  tlie  adverse  party,  which  he  opposes  rightfully,  as  in  this 
instance,  and  the  law  is  plain  against  the  relator,  we  see  no 
reason  why  costs  should  not  follow  the  denial.  Such  is  the 
present  case.  The  Common  Pleas  decided  according  to  a 
known  and  well  settled  rule  of  practice. 

Motion  denied  with  costs* 


Reeder,  assignee  of  JET.  Seely,  an  insolvent  debtor,  (j^ainst 

B.  Seelt. 

One   who      AsGiLL  GiBBs,  moved  for  judgment  as  in  case  of  nonsuit. 

sues  en  autre 

droit,  in  good      W.  M.  Olit>er;  contra,  read  affidavits  shewing  that  at  the 
^thout^^^pro!  ^^"^^  oiH.  Seely^s  discharge,  the  defendant  was  and  still  is 

per    ffroundfl, 

may  diacontinue  without  costfl. 

£.  g.  The  assignee  of  an  insolvent  debtor. 
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insolvent,  and  utterly  unable  to  pay  the  demand  sought  to      utica, 

be  recovered  by  this  action,  though  not  actually  discharged  ^^^'  ^®^' 

under  the  insolvent  act,  which  was  unknown  to  the  plaintiff  Hendaton 

when  this  suit  was  commenced;  and  moVed  for  leave  to  g^^'^. 
discontinue  without  costs. 

(HtbM,  in  r^ply,  said  that  the  plaintiflf  should  not  be  allow- 
ed to  do  this,  aflet  the  defendant  had  appeared. 

Curia.     The  plaintiff  sues  en  autre  droit;  and  for  the 
purposes  of  this  motion  stands  on  the  same  footing  as  an  ex-^ 
ecutor,  who  may  discontinue  without  costs,  (a)     The  motion 
itiaat  be  granted. 

Motion  granted. 

(a)  Vid'.  PlmiUs,  admr.y.  Hill,  3  John.  Hep.  349.) 


Henderson  against  David  Ballantinb  and  AusxANDsm 

Johnson. 

In  replevin,  the  writ  was  against  the  defendants  by  their  ?*^''|J'  /J" 
true  names  of  David  and  Alexander ;  their  attorney  gave  fendimt,  for 
notice  of  retainder  to  the  plaintiff's  attorney;  but  had  o^t]J^i^*^fti 
otherwise  taken  any  steps  in  the  cause  ;  and  no  appearance  Tariance  be. 
was  entered.  The  count  filed,  and  the  copy  served  on  the  ^^^nd  coma 
defendant's  attornies,  were  in  the  name  of  Andrew  instead  of  in  the  chrie. 
Alexander  Johnson,  as  one  of  the  defendants  ;  upon  which  one  of  Ae  de- 
the  plaintiff's  attorney  took  judgment  by  default.  fendante,  the 

A  motion  was  now  made  to  set  the  default  aside  as  irregu-  Alexander  ' 
lar,  for  this  variance.  ¥**,  *^*  ^^^^ 

Andrew. 

8.  R.  Hobble,  for  the  motion,  cited  Dunl.  Pr.  236,  1291, 
406,  486;  1  Chit.  PI.  241,  249,  439;  12  John.  Rep.  430 
1  B.  &  P.  105;  1  DunLPr.  134,  163,  331,  2  id.  876,  862 
1  R.  L.  92,  324 ;  1  Cowen's  Rep.  210 ;  6  John.  Rep.  328 
3  Caines'  Rep.  96. 

8.  8herwoodt  contra. 

Curia.    Th^  motion  must  be  granted  for  the  variance  be- 
tween the  writ  and  count. 

Motion  granted. 
Vol.  IV.  70 


5M>  CASES  IN  THE  SUPREME  COURT 


mcA, 
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Chunberlin  _  ,        ^  .        t* 

V.  Jackson,  ex  denu  Culver  against  Brown. 

Spencer. 

At  the  last  Tompkins  Circuit,  the  plaintiff  was  non-saiterf, 
the  circuit  a-  the  defendant  neither  appearing  at  the  trial,  nor  confessing 
landed,  br  jease,  entry  and  ouster.  After  the  Circuit,  the  defendant  dis- 
and  making  covered  that  the  plaintiff's  attorney  had,  by  mistake,  gone 
^■heri^^*"'*  to  trial  upon  a  venire  without  any  seal;  and  that  the  sheriff 
torn    thereto,  had  ommitted  to  make  a  return  upon  it ;  and  for  these  causesy 

nunepn  ittne, 

C  P.  Kirkland  moved  to  set  aside  the  non-suit,  and  all 
subsequent  proceedings  for  irregularity*  He  relied  mainly 
on  The  Peopk  v.  MKay,  (18  John.  Rep.  212.) 

W,  M.  Oliver,  contra,  moved  to  amend,  by  affixing  a  seal 
to  the  venire,  and  causing  the  sheriff  to  make  out  a  return 
nunc  pro  tunc. 

Curia.    Take  your  motion  to  amend  in  both  particulars, 

on  payment  of  costs. 

Rule  accordingly. 


Chambbrlin,  admr.  against  Spencbr  and  Spbncbk. 

Where  aa  ASSUMPSIT  for  money  had  and  received  by  the  defendants 
goee  for  mo.  tothe  use  of  the  plaintiff,  after  the  death  of  bis  intestate,  and 
»«y.*»J^  *"<*  after  the  plaintiff  had  taken  out  letters  of  administratioB. 
after  the  The  plaintiff  sued  as  administrator  for  a  trover  and  conver- 


'*^*1iJnaio*^'  "'^'^  ^^  ^^^  goods  of  his  intestate,  recovered  judgment,  and 
granted,  he  retained  the  defendants  as  attornies,  to  bring  debt  on  that 
™y  ~®„^^  judgment.  They  did  so,  obtained  a  second  judgment,  and 
and  if  he  re.  collected  the  money,  for  the  balance  of  which  this  action 
Shan'  t5o!  ^^^  brought  in  the  name  of  the  plaintiff  as  administrator, 
mortpaTcoata  who  recovered  a  verdict  at  the  Circuit  for  926,63. 

to  the  deftnd- 

•»*»  ^**'®^  /.  A.  Spencer,  for  the  defendant,  moved  to  set  off  these 
against     the  damages  against  the  defendants'  costs  ;  and  read  an  affidavit, 

danagee. 
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that  the  defendants  had  procured  the  costs  to  be  regularly 
taxed,  and  had  offered  the  plaintiff''s  attorney  to  set  them  off*, 
which  he  declined.  He  cited  1  R.  L.  343,  s.  2;  12  John. 
Rep.  280;  2  id.  377;  4  id.  190 ;  Bac.  Abr.  costs,  (£)  3;  3 
Burr.  1584 ;  16  John.  Rep.  148  ;  6  Mod.  181-91  ;  17  John. 
Rep.  268 ;  2  id.  377  ;  Hullock's  L.  C.  199,  and  the  cases 
there  cited  T  6  Mod.  92;  11  id.  174,  S.  C;  id.  135;  Tidd's 
Pr.  893 ;  8  John.  Rep.  379 ;  2  John.  Cas.  209 ;  Laws  N.  Y. 
sets.  47,  ch.  228,  s.  1, 33 ;  4  T.  R.  280 ;  5  id.  234 ;  7  id.  854. 

Edward  Allen,  contra,  cited  Tidd's  Pr.  893-4 ;    id.  897 ; . 
1  Salk.  207  ;  11  John.  Rep.  403. 

Curicu  The  plaintiff*  might  have  sued  for  the  money  in 
his  own  name,  and  is  therefore  liable  for  costs.  Groldtkwayte 
and  wife  v.  Pelrie,  (5  T.  R.  234-5.)  and  Jenkins  et  ux,  v. 
Plombe,  (6  Mod.  91,  id.  181,  1  Salk.  207,  S.  C.)  are  in 
point  These  cases  were  fully  considered  and  adopted  in 
Ketchum  v.  K»itchum^  (4  Cowen's  Rep.  87.)  The  only  case 
against  them  is  Eaves  v.  Mocato,  (1  Salk.  314 ;)  but  this 
has  never  been  acted  upon ;  and  there  is  reason  to  believe, 
from  the  mention  of  it  in  Jenkins  v.  Plume,  (id.  207,)  that  it 
was  wrongly  reported ;  being  an  action  on  an  insimul  cam^ 
pulassent ;  and  not,  as  mentioned  in  the  report,  for  money 
bad  and  received.     The  motion  must  be  granted. 

Motion  granted. 


UTICA, 

Aug.  18S5. 


MoRSB,  administrator,  against  M*Cov. 

J.  L.  ViRLB  moved  for  judgment  as  in  case  of  non-suit,  .  Anexecutw 
for  not  proceeding  to  trial  at  the  last  Saratoga  Circuit,  pur-  jly^eortiVor 
suant  to  notice.  »?*.  goini  .*« 

trial,      if    he 
ihow  due  dlli* 

6.  W.  Kirtlandy  contra,  read  an  affidavit  shewing,  as  an  gence  to  he 
excuse,  that  the  plaintiff"  had  endeavored  to  subpcena  and  frU?"S^t  f^i[ 

without  his 
fuilt ;  at  where  he  has  sought  to  suhpoBna  a  material  witness,  hut  failed  hy  reason  of  his 
kesping  out  ot*  the  way. 

Other  cases  in  whieh  an  executor  sliall  pay,  or  be  excused  from  ODsti. 


•  - . 
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procure  the  attendance  of  a  material  witness  on  bis  part ; 
but  that  the  witness  industriously  kept  out  of  the  way  of  the 
subpoena ;  tiad  not  attended  the  Circuit ;  and  that,  in  goosb- 
quence  of  this,  the  plaintiff  could  not  be  ready  to  try. 

Curia.  An  executor  or  administrator,  plaintifl^  is  liable 
for  costs  on  nan  pros^  {fMd  v.  Long^  4  John.  190 ;  Hawe^ 
pxct^triXt  V.  Sounders^  4  Burr.  1584 ;)  so  on  judgment  as 
ip  case  of  nonsuit.  {Brmon^  ^xecuiior^  v.  Lambert^  10  John. 
148.)  These  were  cases  of  judgment  unaccompanied  with 
any  excuse*  The  first  is  put  on  the  ground  of  neglect,  ex- 
pressly, which  indeed  a  mere  non  pros  implies.  In  the  last 
a  judgment  was  perfected,  when,  it  seems,  the  plaintiff  came 
with  an  excuse,  which  it  was  held  too  late  to  receive.  It  is 
also  well  settled,  as  a  general  rule,  that  an  executor  or  ad* 
ministrator  must  pay  costs  for  not  going  to  trial  pursuant  to 
notice,  {Howes j  sxecutrixt  v.  Saunders,  3  Burr.  1584.)  In 
all  these  cases,  he  is,  prima  faciei  liable  for  costs.  Neglect 
will  be  presumed,  until  he  shew  the  contrary.  But  the  total 
absence  of  neglect  certainly  forms  an  exception  to  this  rule. 
Where  the  executor  or  administrator  shews  this  to  the  Court, 
they  will  allow  him  to  discontinue  without  costs ;)  Pheenixt 
admr.  v.  Hill,  3  John.  349 ;)  which  for  most  purposes,  is  the 
same  as  a  non  pros,  or  judgment  in  case  of  nonsuit.  And 
the  Court  will  not  presume,  on  a  motion  to  discontinue, 
that  he  knowingly  brought  a  wrong  action,  (id.)  It  was  also 
held  in  Ogle  v.  Moffat,  (Barnes,  133,)  that  he  shall  be  ex- 
empt from  paying  costs  for  not  going  to  trial  according  to 
notice,  where  his  inability  to  proceed  arises  without  his  own 
wilful  default.  He  is  not  liable  for  costs  on  a  nonsuit  at  the 
trial.  (jBaoet  v.  Mocaio,  1  Salk.  314.  id.  207,  S.  C.  cited 
Jenkins  et  ux  v.  Plume,  id.  208,  per  Holt,  Ch.  J.  Ketchum, 
admr,  v.  Ketchum,  4  Cowen,  87.)  The  proposition  laid  down 
in  Ogle  V.  Moffat,  was  afterwards  adopted  by  Yates,  Juslice, 
and  Ld.  Mansfield,  in  Bennet,  administrator,  v.  Coker,  (4 
Burr.  1029,)  and  carried  into  the  English  books  of  practice, 
(Tidd,  803,  2  Archb,  181,  Toller,  440.)  and  our  own,  (? 
Dunl.  7230 


OP  THE  STATE  OF  NEW.YORK. 


bM 


T. 

AmuitrQiif. 


Tbe  authorities  all  go  on  the  question  of  laches.    If  the      utica« 
executor  or  admioistrator  proceed  in  good  &ith,  he  may  get   ^^'  ^^^* 
rid  of  his  action  without  costs,  by  moving  to  discontinue,     Momfoid 
which  is  the  form  in  which  his  fairness  is  to  be  tested ;  or  he 
may  go  on  to  trial,  where  though  he  be  nonsuit,  or  a  verdict 
pass  against  him,  he  is  not  subject  to  costs.     The  motion  for 
judgment  as  in  case  of  nonsuit,  is  the  only  opportunity  afford- 
ed him  for  shewing  to  the  Court,  that  the  omission  to  try  was 
not  his  fiuilt.     The  plaintiff  has  fully  excused  himself  in  this 
case,  and  is  neither  bound  to  stipulate,  {Marseles  v.  Clapper^ 
2  John.  480,)  nor  pay  costs<    BuU  prima  facie,  he  was  bound 
to  do  both.     The  defendant  was,  therefore,  right  in  coming 
hene,  and  the  motion  must  be  denied,  without  costs  on  either 

BldCs 

•  Rule  accordingly. 


MuMFORD  againH  Abmstrong. 

JuDoiouiT  of  nonsuit  having  been  obtained  against  the 
plaintifi^  the  defendant's  attorney  issued  a  ca.  so.  for  the  cost& 
lo  the  sheriff  of  Oneida,  who  arresied  the  plaintiff,  receiv- 
ed his  draft  on  E.  B.  for  the  money,  which  he  was  clirected 
by  an  endorsement  on  the  ca.  sa.  to  receive,  and  discharged 
the  plaintiff;  whereupon  the  defendant's  attorney  issued 
another  ca.  so.  upon  which  the  plaintiff  was  again  arrested. 

A  nM)tion  being  made  to  set  this  last  execution  aside,  the 
following  authorities  were  cited :  Bank  ofChxinge  v.  Wake- 
man,  (1  Cowen's  Rep.  46,  47,  and  note  (a)  at  the  end  of  that 
case;)  Vin.  Abr.  Execution, (X. a.)  pi.  10;  1  Sel.  Pr.  6S6  ; 
2  Dunl.  Pr.  832-8. 

/.  Bradisk,  for  the  motion. 
Xr.  F,  Stevens,  contra. 

Curia.  In  the  Bank  of  Orange  v.  Wakeman,  (1  Co  wen's 
Rep.  40,)  we  hefd  that  the  sheriff's  taking  a  promissory 
note  for  the  money  upon  SLji.fa.  in  his  hands  would  not  op- 
erate as  payment,  even  though  he  returned  the  execution 


Om   who 

etcapetftoma 
ea,  9a.  Uioagh 
with  the  coD- 
■ent  of  the 
■heriff,  may  be 
■gain  aireeted 
on  a  Mcond 
ea,  9a, 

Theeheriff 
can  reoetre 
nothing  in  nt- 
iafmction  of  a 
ea.  9a.  bat  mo- 
ney or  ita  e- 
qoiTalent. 

If  he  difl. 
charge  tbe 
party  arreat- 
ed,  on  receiy. 
ing  hii  draft 
upon  a  third 
person,  thia  ia 
a  Toluntaiy 
escape. 


154  CASES  IN  THE  SUPREME  COURT 

vncA,      satisfied.     The  draft,  in  this  instance,  not  being  a  payment, 

Aag.  1825.    iiig  act  of  permitting  the  defendant  to  go  at  large  was  a  vol- 

Chapin      untary  escape,  and  the  plaintiff  clearly  had  a  right  to  issue 

V*         another  ca,  sa.  and  proceed  to  the  second  arrest.(a)     The 

sheriff  could  receive  nothing  in  payment  but  money,  or  its 

equivalent. 

Motion  denied. 

(a)  See  1  R.  L.  436,  i.  34.    8  John.  Rep.  361. 


Chapin  against  De  Grofp  and  others. 

The  Tenue  A..  C.  Paioe,  moved  to  change  the  venue  in  this  cause 
^^ff^  **l  from  the  county  of  Ontario  to  the  county  of  Schenectady, 
the  moUon  be  on  the  usual  affidavit. 

made  after  is. 

prarided^itap^      J.  C  Spencer^  contra,  read  an  affidavit  shewing  that  issue 

pew  that  the  was  joined  before  the  last  May  term,  viz.  on  the  27th  April 

Rjee^atriaTby  Preceding ;  that  on  the  25th  of  May  the  defendant's  attor- 

the  delay.        ney  procured  an  order  to  stay  all  proceedings  on  the  part 

of  the  plaintiff  till  the  last  day  of  the  present  term,  which  was 

founded  on  the  affidavit  to  change  the  venue.     This  order 

was  served  on  the  plaintiff's  attorney  on  the  2d  day  of  June 

last ;  previous  to  which  he  had  forwarded  to  the  defendants' 

attorney  a  notice  of  trial  for  the  Ontario  circuit,  to  be  held 

on  the  3d  Monday  of  June.     He  contended  that  the  appli* 

cation  was  too  late ;  and  cited  Dekvanr.  Baldwin^  (3  Caines' 

Kep.  194,)  and  Kent  v.  Dodge^  (3  John.  Kep.  447.) 

Curia.  This  motion  might  have  been  made  at  May  term  ; 
instead  of  which  the  defendant  lies  by,  without  excuse,  till 
the  25th  of  May.  He  then  obtains  an  order  to  stay  proceed- 
ings, which  carries  the  plaintiff  over  the  Ontario  circuit,  and 
produces  the  loss  of  a  trial.  If  the  defendant  will  wait  till 
after  issue  joined,  before  he  moves  to  change  the  venue,  it 
behoves  him  to  see  that  the  plaintiff  cannot  lose  a  circuit  by 
the  delay.     (Kent  v.  Dodge,  8  John.  447.) 

Motion  denied. 
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VTICA, 

Aug.  1835. 


Turner  a^ingt  Dextsr. 


"O 


Motion  for  leave  to  add  to  the  plea  of  non  est  factum^  0»  *  motion 
a  notice  of  gpecial  matter,  to  be  given  in  evidence  as  a  de«  court  inquire 
fence,  which  was  set  forth  at  large  in  the  defendant's  afiida-  n/>^*rtherinto 

"  the  menta  of 

vit.     The  action  was  covenant.     The  defendant's  attorney  the     ubend. 
omitted  to  plead,  or  give  notice  of  the  special  matter,  sup-  ]JJ^°i{,,J^  jj 
posing  this  unnecessary,  till  a  few  days  before  the  circuit  at  not  fHToloue. 
which  the  cause  was  noticed  for  trial,  when  counsel  ad-  ^u^^  ^  ^JJ 
vised  to  give  the  notice,  but  the  plaintifi's  attorney  refused  ftn^ut  to  m. 

.  ..  mend  hr  tdd- 

tO  receive  It.  ingan^oeof 

special     mat- 

O.  G.  Otis,  for  the  motion.  ^^  *^^ftii 

was    douutfU 


/.  8.  Talmage,  contra.  TIS^SL'^ 

The  argument  agamst  the  application  went  mainly  on  the  lonoed  exehi. 
ground  that  the  matter  set  forth  in  the  notice  was  not  a  de-  ^^  ^  ^^ 
fence.    But 

Per  Curiam.  The  matter  set  forth  in  the  notice  proposed 
to  be  given  is  not  frivolous  ;  though  there  is  doubt,  perhaps, 
whether  the  defendant  can  avail  himself  of  it  at  law,  and 
must  not  go  to  his  bill  in  Equity.  But  on  applications  to 
amend,  we  will  not  inquire  into  the  merits  of  the  amendment, 
farther  than  to  see  that  it  is  not  plainly  frivolous. 

Motion  granted,  on  terms. 


6S6 


CASES  IN  THE  SUPREME  COURT 


uncA, 

Aug.  183&. 

Bfanofactur. 
mg  Company 

T. 

VtiiderpoeL 

Tba  real 
■od  penonal 
eatAte  oTman- 
lActoring 
eonuNuiiefl  are 
bjr  toe  act  for 
tmm$»e99metU 
mmd  etHldetwn 
tf  tmxes  paa- 
•ed  April  Ibd, 


1883,  fma. 
4S»  oh.  963, «. 
14t)  rendered 
aulyeet  to  taz- 
•tion;  and 
tkai  aotTirtn. 
aUj  repeala 
thecct/er<Ae 

fiietturt  wak" 
in  tkU  «tefe, 
pawod  Febra- 
ar7S8th,]817 
OMsa.  40,  eh. 


The  Columbiah  Manufacturino  CoMPAinr  againsi  Yaii- 

DBRPOBL. 

Tss8PA88  agaiDst  the  defendant,  for  taking  certain  bales  of 
cotton  sheeting,  manufactured  and  owned  by  the  plaintiffs,, 
from  their  possession  in  the  town  of  Stuyvesant,  county  of 
Columbia.  The  defendant  was  collector  of  that  town,  and 
had  a  tax  list  of  the  town  for  A.  D.  1823,  and  a  warrant  in 
the  usual  form  to  collect  the  taxes.  This  list,  among  others, 
included  a  tax  of  140  dollars  against  the  plaintiffs,  assessed 
upon  their  property  in  the  town  of  Stuyvesant,  on  an  estima- 
tion as  follows : 


Columbia-  ViUe 
Manufacturiiig  Company: 


-6 
I 

o 


S 

-a 
^  jg  |(j  I  pi 

iolu!aB,ooo 


9 


90,000 


g 

90,000  riuo 


^ 


The  plaintiffs  refused  to  pay  the  tax,  on  the  groond  ihM 
their  property  was  exempted  from  taxation.  To  collect  the 
tax  by  virtue  of  his  warrant,  the  defendant  levied  on,  abd 
iSold  the  above  bales  of  cotton. 

C*  Busknell  4*  A.  ^encer^  for  the  plaintiffs,  cited  Lawsr 
N.  Y.  sess.  40,  ch.  64 ;  id.  sess.  46,  ch.  263,  s.  4 ;  Joomals 
of  the  Assembly,  sess.  47,  A.  D.  1824,  p«  11^7,  Report  of  the 
Attorney  General ;  Brown  v.  Compion^  (8  T.  R.  430,  I,  3  f) 
Jackson  v.  Smithy  (  5  John.  Rep.  115  ;)  Van  Sfyck  v.  Taybr^ 
9  id.  146 ;)  Suydam  v.  Keys^  (13  id.  444  ;)  Cable  v.  Cooper^ 
(15  id.  152,  6,  7 ;)  and  Bigelow  v.  Steams,  (10  id.  30.> 

/.  4*  -4.  Vanderpool,  for  the  defendant,  cited  Laws  N.  Y. 
sess.  46,  ch.  262,  s.  3,  4,  14,  15,  16,  60;  and  The  People 
V.  The  Utica  Ins.  Co.  (15  John.  Rep.  380.) 

Curia,  per  Sutheriand,  J.  The  question  in  this  case  is 
whether  the  act  of  February  28th,  1817,  exempting  the  build- 
ings, machinery  and  the  manufactured  articles  in  the  hands 
of  the  manufacturer  of  every  cotton,  woolen  or  linen  manu- 
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factory  within  this  state,  is  repealed  by  the  act  for  the  as-      tmcA, 
sessment  and  collection  of  taxes,  passed  April  23d*  1828.  ^»?-  182«. 

The  latter  act  was  intended  as  a  revision  of  all  the  laws   Manofkctiir. 
upon  the  subject  of  taxation )  and  it  was  obviously  the  in-  ing  Company 
tention  of  the  legislature  to  embrace  in  it,  cither  in  terms,  o^    Vtnderposl. 
by  reference^  all  the  subsisting  legal   provisions  upon  that 
subjects 

The  3d  section  of  the  act  contains  an  enumeration  of 
certain  species  of  property,  belonging  to  certain  classes  and 
individuals,  which  it  declares  shall  be  exempt  from  taxation. 
Neither  the  real,  nor  personal  property  of  manufacturing  sa« 
cieties  is  mentioned  in  that  section. 

The  14th  section  provides,  that  all  incorporated  compa* 
nies  receiving  a  regular  income,  &c.  shall  be  considered 
persons  within  the  meaning  of  the  act,  and  assessments  shall 
be  made  and  taxes  imposed  and  levied  upon  them,  and  coU 
lected  in  the  same  manner  as  upon  individuals ;  and  that 
the  cashiers  of  banks,  secretaries  of  insurance  companies, 
and  secretaries  or  treasurers  of  aU  manufacturing  companies 
shall  make  and  deliver  to  the  assessors,  &c.  a  list  containing 
tksreal  estate  occupied  by  such  company,  if  any ;  and  the 
amount  of  capital  actually  paid  in,  (except,  &c.)  and  the 
assessors  shall  insert  in  their  assessment  roH,  opposite  to 
the  name  of  such  company,  the  amount  of  such  real  and  per- 
sonal property. 

The  next  section  makes  it  the  duty  of  the  cashier,  treas-^ 
urer  or  secretary,  as  the  case  may  be,  to  pay  the  amount  of 
the  tax  imposed  upon  such  company^ 

The  language  of  the  14th  section  is  as  broad  and  compre* 
hcnsive  as  it  is  capable  of  being  made  ;  and  in  terms  rcndor» 
the  real  and  personal  estate  oiall  manufacturing  companies 
subject  to  taxation.  Does  it  not  then,  in  relation  to  the  act 
of  February  28th,  1817,  fall  within  the  general  principle 
that  leges  posteriores,  priores  contrarias  abrogant?  The 
one  declares  that  all  the  buildings,  machinery,  &c.  of  every 
cotton,  woollen  and  linen  manufactory,  shall  be  exempted 
from  taxation;  the  other  that  the  assessments  shall  be  made 
and  taxes  imposed,  levied  and  collected  upon  all  incorpora* 
ted  companies,  &c.  as  upon  individuals  ^  that  the  secretaries. 
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uncA,      or  treasurers  of  all  manufkctaring  companies  shall  deliver  a 

Aag.  1825.    ]j,^  of  the  real  estate  occupied  iiy  such  company,  and  the 

Manafaciar-  amouot  of  Capital  actually  paid  in,  to  the  assessors, who  shall 

log  Company  insert  it  in  their  assessment  roll,  &c. ;  and  that  the  secretary 

Vanderposl.    or  treasurer  shall  fnog  the  tax  imposed  upon  such  campamy. 

Two  statutes  more  directly  repugnant  to  each  other,  coald 

not  well  be  penned ;  and  though  the  latter  statute  is  not 

couched  in  negative  terms,  yet,  it  appears  to  me,  necessarily 

to  imply  a  negative,  and  virtually  to  repeal  the  former. 

But  it  is  supposed  by  the  counsel  for  the  plaintiffs,  that 
the  4th  section  of  the  act  of  ISSSi  expressly  recognises  tiie 
existence  of  the  act  of  1817 ;  and  saves  and  perpetuates  it. 

This  section  provides  that  all  real  and  personal  estate  of 
whatsoever  description,  household  furniture,  except  as  above 
exempted,  goods,  chattels,  6lc*  bank  stock,  and  all  other 
kinds  of  stock,  and  all  such  property,  real  and  personal,  as  is 
aot  exempted  by  some  law  of  the  United  States,  or  of  this 
state,  or  by  the  constitution  of  this  state,  shall  be  subject  to 
taxation  under  the  meaning  of  this  act 

The  argument  is,  that  this  exemption  has  nothing  to  oper- 
ate upon,  unless  it  refers  to  the  act  of  1817 ;  that  it  cannoC 
relate  to  laws  subsequently  to  be  passed,  because  the  legisla- 
ture must  have  known  that  any  subsequent  law  exempting 
property  from  taxation,  would  be  valid  and  effectual  without 
it.  In  that  aspect,  therefore,  it  was  entirely  useless.  It  cer- 
tainly was  so ;  but  not  more  useless  or  unavailing  than  the  ac- 
companying provision  in  relation  to  property  exempt  by  the 
laws  of  the  United  States,  or  the  constitution  of  this  state. 
The  legislature  must  equally  have  known,  that  however  gen* 
oral  and  absolute  the  terms  of  their  law  might  be,  it  could 
not  affect  property  which  either  a  law  of  the  United  States, 
passed  under  the  authority  conferred  upon  Congress  by  the 
constitution,  or  the  constitution  of  this  state  had  exempted, 
or  should  exempt  from  taxation.  The  constitution  of  this 
state,  and  the  laws  passed  by  Congress,  under  the  authority 
conferred  by  the  constitution  of  the  United  States,  are  para- 
mount, and  need  no  saving  clause  to  secure  their  operation 
and  effect  These  considerations  show  that  the  provisions 
in  the  4th  section,  relied  On  by  the  plaintiffs,  were  probably 
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inserted  as  matter  of  form,  or  from  abundant  caution,  and  not      utica, 
from  a  mature  consideration  of  their  necessity  and  efiect         ^'**^*  ^®^* 

At  all  events,  if  the  subsequent  provisions  of  the  act  are  so  Bun 
clearly  contrary  to  the  act  of  1817,  that  the  repugnancy  g^^^J^  i^ 
could  not  have  escaped  the  attention  of  the  legislature ;  so 
contrary,  as  to  show  that  they  must  have  known  the  latter 
virtually  repealed  the  former,  it  would  be  doing  violence  to 
the  principles  of  sound  construction  applicable  to  statutes, 
to  sustain  a  law,  which  the  legislature  had  thus  clearly 
manifested  their  intention  to  repeal,  upon  the  strength  of  so 
questionable  a  clause  as  that  f  elied  upon. 

I  am,  therefore,  of  opinion,  that  the  property  of  the  plain- 
(ift  was  liable  to  taxation,  and  that  they  have  no  cause  4rf 
action  against  the  defendant 

Judgment  for  the  defendant 


Burt  against  Stbrnburgh. 

Trespass  quare  clausum  fregiU  tried  at  the  Schoharie  The  judg. 
circuit,  September  17, 1623,  before  Duer,  C.  Judge.  court  of  con- 

The  action  was  commenced  on  the  2d  day  of  December,  current  jurij. 
181(L  At  the  trial,  the  plaintiff  proved  that  the  defendant  ly  upon  the 
had  cut  timber  on  land,  which  the  plaintiff  insisted  was  lot  p?*""^  [«  «•» 

^  plea«  &  bur ;  or 

8,  in  the  subdivision  of  lot  133,  in  the  old  Schoharie  patent ;  m  eridenoo 
that  the  cutting  was  west  of  the  east  line  of  lot  8,  as  thus  f ^^Jj"*""*  t^e' 
claimed ;  that  the  defendant  resided  on  and  possessed  a  farm  lAme  partiee 
adjoining  this  line ;  that  the  lieavy  timber  cut  by  him,  was  matter,  dinleu 
principally  pine,  and  was  cut  in  the  summer  or  fall  of  1810 ;  jy  >"  qa^^etion 
and  certain  under  brush,  before  that  time.  That  the  defend*  eourL 
ant  claimed  the  locus  in  quo  as  his  own,  and  had,  about  five  B'^**"'br^'**ht 

trepsaee  quar€ 
elausum  fre^ 
git  in  May,  1816,  laving  th«  tfeeptte  with  a  eenltiiiMiMlo  between  the  Ut  Nor.  1814,  and  the 
S4th  Nor.  1815,  and  recovered ;  and  than  brought  treepias  againet  the  eame  defondant  for  a 
■nbeeqaent  injunrto  the  preraieee  in  qnaafien  m  the  former  vuit;  held,  that  the  record  in 
the  former  euit,  followed  by  parol  eTideaoe  that  the  promiaea  in  quention  were  the  aame  in 
both,  was  concluaive  evidence  of  the  plaintiff's  title  in  the  second  action  ;  that  it  operated 
agalnit  the  deftndaat  byway  of  eetoppel,  whether  it  wae  pleaded,  6r  given  in  evidence  in 
the  aeeond  auit. 

But  held,  also,  that  the  defendant  might,  in  the  aeeond  snit  haveahown  title  in  himself  by 
alienation,  or  adverse  poseeaaion,  acquired  ainoe  tha  time  in  question  in  the  former  suit. 
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vncA,      years  before  the  trial,  cleared  it  off  and  fenced  it ;  claiming^ 
Aogr.1825.    it  as  part  of  his  farm. 

Bnrt  I'he  plaintiff  then  oflfered  in  evidence,  an  exempIificatioD 

BmJiL   h    ^^^  record  of  a  judgment  in  the  Supreme  Court,  in  an  ac* 
tion  of  trespass  quare  chnumm  fregil  between  the  same  par- 
ties, Burt  being  plaintiff  and  Stemburgh  defendant,  in  which 
a  verdict  was  rendered  for  the  plaintiff  for  23  dollars  dama- 
ges, and  91  dollars  and  92  cents  costs,  the  trespass  beings 
laid  with  a  continuandOf  between  the  first  day  of  November, 
1814,  and  the  24th  day  of  November,  1815,  and  the  plead* 
ings  the  same  as  in  this  cause,  in  all  things,  except  as  to  the 
time  of  committing  the  trespass.     It  appeared  from  that  re- 
Gord,  that  the  suit  was  commenced  as  of  May  term,  1810^ 
and  tried  at  the  Schoharie  circuit,  in  November  1818,  be« 
fore  his  honor,  Mr.  Justice  Platt.     The  plaintiff  also  offered 
to  prove  that  the  injury  for  which  the  recovery  was  had  id 
that  case  was  a  trespass  upon  the  locus  in  quo  in  this  sutt» 
and  that  on  a  former  trial,  the  defendant  attempted  to  defend 
himself  under  a  title  derived  from  George  W.  Featherston- 
haugh.     The  plaintiff  insisted  that  this  record  and  proof  were 
conclusive  evidence  of  the  plaintiff's  title  in  the  cause  then 
on  trial.     The  defendant's  counsel  objected  that  they  were 
not  conclusive :    but  the  Judge  decided  that  they  were. 
T|ie  exemplification  was  then  read  in  evidence,  and  John 
A^ms,  Esquire,  was  sworn  as  a  witness  for  the  plaintiflf^ 
and  testified  that  the  injury  for  which  the  former  recovery 
was  had,  was  a  trespass  committed  upon  the  same  land 
now  in  controversy :  that  on  the  former  trial,  the  defendant 
attempted  to  defend  himself  under  a  title  derived  from  George 
W.  Featherstonhaugh,  and  claimed  the  premises   as  lying 
in  Weyfield  and  Clifford's   patent;  and  that   the  plaintiff 
claimed  them  as  lying  in  the  old   Schoharie  patent;  and 
that  it  was  conceded  on  that  trial,  in  which  the  witness  offi- 
ciated as  counsel,  that  in  case  the  premises  were  in  the  old 
Schoharie  patent,  then  the  plaintiff  was  entitled  to  recover; 
but  in  case  they  were  in  Weyfield  and  Clifford's  patent,  then 
the  defendant  was  entitled  to  a  verdict. 

Peter  Mann  was  then  called,  and  testified  that  the  tres* 
pass  in  the  former  suit  was  upon  the  same  spot  of  ground  f|a 
the  one  proved  in  this  c^use, 
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The  defendant  then  objected  that  the  plaintiflT  had  not      vtica, 
shewn  that  he  had  the  possession  of  the  locus  in  quo  when    Aug^^s. 
the  trespass  was  committed.     This  objection  was  also  over- 
ruled by  the  Judge. 

The  defendant  then  offered  to  prove  that  the  locus  in  quo 
was  not  within  the  old  Schoharie  patent,  but  was  within  a 
patent  granted  to  Weyfield  and  CJifford,  and  that  the  de- 
fendant had  the  title  to  the  locus  in  quo^  at  the  time  when 
the  trespass  complained  of  in  this  suit  was  alleged  to  have 
been  committed.  This  evidence  was  also  objected  to  by  the 
plaintiff's  counsel,  and  overruled  by  the  Judge;  and  the 
jury,  under  his  charge,  gave  a  verdict  for  the  plaintiff  for  66 
dollars  damages  and  6  cents  costs. 

D.  Cady,  for  the  defendant,  now  moved  for  a  new  trial. 
He  relied  mainly  on  what  was  said  by  Ld.  Ellenhorough  in 
Outram  v.  Morewood^  (3  East,  357,)  and  contended  that 
the  record  of  the  former  cause,  and  the  evidence  under  it, 
could  not  be  deemed  conclusive  of  both  the  plaintiff's  title 
and  possession,  after  the  period  embraced  by  the  continu- 
ando.  The  point  decided,  related  to  the  title  for  that  period 
of  time  only.  Beside,  on  the  first  trial,  the  defendant  claim- 
ed title  under  Featherstonhaugh.  In  the  present,  he  sets  up  a 
different  one.  The  record  is  conclusive  only  as  to  the  very 
point  tried  ;  and  Oardner  v.  Buckbee^  (3  Cowen,  120,)  which 
will  be  relied  upon,  decides  no  more  than  this. 

H,  Hamilton  4*  ^.  Spencer^  for  the  plaintiff,  subscribed  to 
the  doctrine  of  Ld.  EUenborough^  in  Outram  v.  Morewood^ 
and  relied  upon  it  as  an  authority  for  the  plaintiff.  His 
lordship  undoubtedly  did  in  that  case,  set  up  a  distinction  be- 
tween the  effect  of  a  former  recovery  when  pleaded,  and 
when  offered  in  evidence,  making  it,  in  the  former  case,  con- 
clusive as  an  estoppel ;  in  the  latter  not  so.  But  Ld.  Ch. 
Justice  De  Chrey^  in  the  Duchess  of  Kingston's  case,  (11  St. 
Tr.  262,)  held  it  conclusive  either  way ;  and  this  Court  re. 
cognized  his  doctrine  in  Oardner  v.  Buckbee,  cited  for  the  de- 
fendant. All  the  defendant  could  show,  as  to  title,  was,  that 
he  had  acquired  a  new  one  since  the  former  trial. 
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t 

VTicA,         The  cooDiel  also  cited  GebiM  t.  Hby^  (3  Wheat.  246  ; 
Amf.l8a5.    p^^  Ev.  S4;  1  Phil.  Ev.  13a,  ld4;  and  1  Chit,  PL  40S, 
404. 


But 

▼. 


Curia.  Per  SuTHSRiJkHis  J.  la  Gardner  v.  Buckbee^  (8 
Cowen's  Rep.  120;)  we  adopted  the  language  of  Ch.  J.  De 
Oreyj  in  the  case  of  the  Duchess  of  Kingston,  (11  State 
Trials,  261,)  that  the  judgment  of  a  Court  of  coocunrent 
jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  aa 
evidence  conclusive  between  the  same  parties,  upon  the  same 
matter,  directly  in  question  in  another  Court.  In  that  caae^ 
the  former  judgment  was  not  pleaded,  but  was  given  in  evi* 
dence  under  the  general  issue ;  and  the  counsel  for  the  de« 
fendant  there  contended  that  the  later  cases  had  overruled 
the  opinions  of  Ld^  Mansfield  in  Bird  v.  RandM  (3  Borr. 
1853,)  and  of  Ch.  J.  De  Grey^  in  the  case  of  the  Duchess  of 
Kingston,  that  a  former  judgment  is  as  conclusive  in  ita 
operation  when  given  in  evidence  as  though  it  were  pleaded. 
The  case  of  Yooghi  v.  Winch^  (2  Bamw.  &  Aid.  662,)  warn 
relied  upon.  But  we  considered  those  opinions  too  well 
supported,  both  by  principle  and  authority  to  admit  of  dit* 
cussion. 

It  is  well  remarked  by  Ld.  EtUmborougK  ia  Ouiram  r. 
Marewoodt  (3  East.  353^  that  the  operation  and  efiect  of  a 
former  recovery,  if  it  operate  at  all,  as  a  conclusive  bar,  must 
be  by  way  of  estoppel ;  that  it  is  not  the  recovery,  but  the 
matter  alleged  by  the  party,  and  upon  which  the  recovery 
proceeds,  which  creates  the  estoppel.  The  recovery  of  itself, 
he  continues,  in  an  action  of  trespass,  is  only  a  bar  to  the 
future  recovery  of  damages  for  the  same  injury.  But  the 
estoppel  precludes  parties  and  privies  from  contending  to  the 
contrary  of  that  point  or  matter  of  £Btct,  which,  having  once 
been  distinctly  put  in  issue  by  them,  or  by  those  to  whom  they 
are  privy  in  estate  or  law,  has  been  on  such  issue  joined,  so* 
lemnly  found  against  thnm.  In  that  case,  the  question  which 
the  defendant  wished  to  contest  was,  whether  certain  coal 
mines,  in  relation  to  which  the  action  was  brought,  were,  at  the 
time  of  making  a  certain  conveyance  by  Sir  John  Zouch,  part 
and  parcel  of  the  coal  mines  included  in  that  conveyance. 
The  plaintiff  shewed  by  his  replication,  that  the  precise  point 
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had  been  raited  between  the  same  parties  in  a  former  action, 
and  decided  in  bU  favor ;  and  the  Comt  held  that  the  de- 
fendant was  estopped  from  again  raising  that  question ;  that 
the  point  was  conclusively  settled  between  the  parties,  by 
the  verdict. 

In  this  case*  it  was  shown  that  the  former  trial  was  between 
Che  same  parties  for  a  trespass  committed  by  the  defendaatt 
upon  the  same  premises  for  a  trespass  upon  which  this  action 
was  brought ;  that  the  defendant  then  attempted  to  defend 
himself  under  a  title  from  George  W.  Featherstonhaugh^and 
contended,  and  endeavoured  to  prove,  that  the  locus  in  quo 
was  in  a  patent  granted  to  Weyfield  and  Clifford,  and  not  in 
the  Schoharie  patent,  as  was  contended  by  the  plaintiff;  and 
it  was  admitted  on  the  former  trial,  that  if  the  premises  were 
in  the  Schoharie  patent,  the  plaintiff  was  entitled  to  recover; 
if  in  the  Weyfield  and  Clifford  patent,  that  the  defendant  was 
entitled  to  a  verdict  The  former  verdict  must  then  have 
turned  on  that  point ;  and  it  was  in  favour  of  the  plaintiff! 
Yet  that  was  the  precise  question  which  the  defendant  sought 
again  to  agitate  in  this  case.  He  ofiered  to  prove  that  the 
locus  in  fva  was  in  the  We}rfield  and  Clifford  patent,  and 
that  he  had  title  to  it  when  the  trespass  was  alleged  to  have 
Men  committed.  Tiie  decision  of  the  Judge,  that  the  former 
recovery,  aad  the  evidsnce  offsrsd  hf  th$  plainiiff,  were  eoncbi- 
stee  eviisnoe  of  the  pUdtUiffU  tith^  must  be  understood  as 
having  been  made  after  the  defendant  had  disclosed  the  de- 
fence and  title  on  which  ho  relied;  and  as  determining 
nothing  more  than  that,  in  relation  to  that  title,  founded  on 
the  allegation,  that  the  premises  were  in  the  Weyfield  and 
Clifford  patent,  the  recovery  and  evidence  were  conclusive. 
The  oShr  on  the  part  of  the  defendant,  was  nothing  more 
than  to  show  that  Uie  premises  were  not  in  the  Schoharie,  but 
in  the  Weyfield  aad  Clifford  patent.  If  this  is  the  lair  con- 
stru-^tion  of  the  case,  of  which  I  have  no  doubt,  I  think  the 
decision  of  the  judge  was  correct.  The  defendant  was 
estopped  from  again  opening  that  question. 

But  he  certainly  was  oot  concluded  by  the  former  verdict, 
from  showing  title  in  himself,  acquired  subsequently  to 
tluU  trial,  or  indeed  any  other  title  than  one  depending  on 
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vncM,  the  point  settled  in  the  former  cause.  He  might  have  shown 
^^i^  that  the  plaintiff's  t  lie  bad  been  extinguished,  either  by  aliens 
ation  or  a  subsoquent  adverse  possession.  But  I  repeat, 
I  understand  his  offer  was  simply  to  show,  that  the  premisear 
were  not  in  the  Schoharie  patent,  but  in  the  patent  of  Wey-' 
field  and  Clifford,  and  fhst,  therefore,  the  plaintiff  had  no 
tHle.  That  was  impugning  the  verity  of  the  former  verdict 
which  he  had  no  right  to  do.  This  cate  can  not  be  distiir- 
gnished  in  principle,  from  Gardner  v.  BtLckbee^  and  Outrtan 
V.  Morewood. 

Motion  for  a  new  trial  denied. 


Jewell  and  others  against  Scheoeppel* 
^^uJT"  ^  *     AssuMPsrr,  tried  at  the  Oneida  Circuit,  July,  1828,  before 

meat      unctor  WlLUAMS,  C.  J  udge. 

wl^kanditbe  '^^^  declaration  set  forth  a  special- agreement,  and  added 
done,  bat  not  the  common  count  for  work,  labour  and  materials  found. 
Sbeamoment  -^^  ^  ivxB^  a  sealed  Contract  was  given  in  evidence,  dated 
•ither  in  point  September  6th,  1818,  between  the  plaintifis  and  defendant, 
inj  oth'er^'r^  ^V  wbich  the  former  covenanted  with  the  latter  to  complete 
■pee^  the  p^.  ^  certain  mill  within  10  months,  and  a  canal  and  milUdan^ 
work  may  re.  within  13  months  from-  that  date  ;  and  the  latter  covenanted 
ooveraponthe  ^jj|^  ^jjg  former  that,  on  the  work  being  completed  withiik 

common  or 

eoant  in  as-  these  times,  he  would  pay  them  a  certain  sum,  dec. 
Iwf*and  la!     ^^  ^**  farther  in  evidence,  that  though  the  plaintiffs  com' 
boor.  nenced  the  respective  parts  of  the  work  before  the  respec- 

time  ^of  "^per.  ^^^^  times  for  their  completion  mentioned  in  the  specialty, 
fbrmance  a]%  ^i^  canal  and  dam  were  not  convpleted  witbin^the  13  months  ; 
),  the  par.  but  the  plaintiffs,  with  the  defendant's  knowledge  and  appro- 


%cF^    the  "^^^''^^j  prosecuted  and  completed  them  afterwards;^ 

knoffledgre 

and  aMent  of 

his  employera  toeomplete  the  work  aabeeqaentlj,  thia  ia  eridenoe  ormpromiae  to  pay  ftr  the 

work.    So  if  b^  do  not  object. 

And  it  ia  no  objection  to  his  bringing  aainmpait,  that  his  employer  had  prerioualy  sued 
him  in  covenant  ror  not  performing  in  time,  and  recovered  damagva. 

The  workman  cannot  maintain  covenant,  unlesa  he  perform  the  work  atricUy  within  the 

time. 

Where  the  terma  of  a  apeeial  agreement  are  performed,  a  doty  b  imiaad  for  which  a  gMi.. 
oral  indehitatua  asaumpnt  will  lie ;  but  aa  longaa  the  apeeial  contract  remains  unreacind*d, 
or  nnperfbrmed,  the  party  cannot  recover  under  tbo  common  coanti. 
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It  also .  appeared,  that  the  defendant  had  prosecuted  the 
plaintiffs  in  a  former  suit,  for  not  fulfilling  their  covenants 
'Contained  in  the  specialty;  and  recovered  a  judgment  for 
damages. 

The  jury  having  found  for  the  plaintiffs  9349,54 ; 

J.  PhUf^  for  the  defendant,  now  moved  for  a  new  trial ; 
and  he  took  several  objections,  among  which  were,  1.  that 
the  proof  at  the  trial  did  not  support  the  special  agreement 
stated  in  the  declaration ;  2.  that  if  proved,  there  was  no 
consideration  to  support  it ;  3.  that,  at  most,  the  evidence 
only  made  out  an  agreement  to  enlarge  the  time  of  perform- 
ing  the  sealed  contract,  and  the  remedy  should  have  been 
covenant ;  4.  that  the  former  recovery  was  a  bar.  He 
cited  1  Chit.  PI.  94  ;  Clark  v.  Smith,  (14  John.  Rep.  326  ;) 
Champlin  v.  Butlei\  (18  id.  169 ;)  Robertson  v.  Lynch^  (id. 
451  ;)  and  Andrews  v.  Montgomery,  (It)  id.  162.) 

€L  a  Bronson,  contra,  cited  Fleming  v.  Gilbert,  (3  John. 
Rep.  528 ;)  Lawrence  v.  Dale,  (3  John.  Ch.  Rep.  23.  42 ;) 
Philips  V.  Butler,  (8  John.  Rep.  392 ;)  Littler  v.  Holland, 
j(3  T.  R.  590 ;)  Brown  v.  Ooodman,  (id.  592,  note  b)  ;  Free- 
man  V.  Adams,  (9  John.  Rep.  115;)  Hasbrouck  v.  Tappen^ 
(15  id.  204 ;)  Keating  v.  Price,  (1  John.  Cas.  22  ;)  Felton  v. 
Dickenson,  (10  Mass.  Rep.  287  4)  Alcorn  v.  Westbrook,  (1 
Wils.  117,  per  Dennison,  J.)  Robson  v.  Godfrey,  (1  Starkie, 
277 ;)  1  Holt's  N.  P.  Rep.  236,  S.  C.  ;  2  Phil.  Ev.  83,  in 
jfiote.;  Bank  of-Cohtmbia  v.  Patterson  adnCr.  (7  Cranch.  299 ;) 
Bull.  N.  £.  139 ;  Cook  v.  MunsUme,  (4  B.  &  P.  355,  p^r 
Mansfield, Ch.  J.)  Linningdale  v.  Livingston,  (10  John.  Rep. 
36 ;)  Raymond  V.  Bernard,  {12  id.  274 ;)  Jennings  v.  Camp^ 
(18  id.  94;)  Gillet  v.  Maynard,  (5  id.  85 4  and  Towers  y. 
Barret,  (1  T.  R.  133. 

Curia,  per  Suthbrlatid,  J.  The  charge  of  the  Judge  is 
not  stated  in  the  case,  and  must,  therefore,  be  presumed  to 
have  been  correct ;  and  the  verdict  must  be  considered  as 
:given  under  proper  directions  from  the  Court 

The  special  contract  stated  in  the  declaration,  is  nothing 
more  than  a  parol  enlargement  of  the  time  of  performance 
of  the  original  agreement,  and  a  promise  to  pay  the  price 
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UTICAt 

Aog.  1825. 

Jcfwell 

▼. 

Sohroeppel. 


originally  stipulated,  upon  the  work  being  completed  at  a 
subsequent  day,  within  a  reasonable  time  after  the  new 
agreement. 

It  is  abundantly  settled  that  the  plaintiffs,  inasmuch  as 
they  had  not  performed  within  the  time  stipulated  by  the 
original  contract,  could  not  recover  upon  the  covenants  con- 
tained in  it.  They  could  not,  in  such  an  action,  give  evi- 
dence of  an  extension  of  the  time.  {Littler  v.  Holland^  3  T. 
R.  500,  and  Brown  v.  Goodman,  id.  592,  note  b.  Philips 
y.  Butler,  8  John.  Kep.  392.  Hasbrouck  v.  Tappen,  15  id. 
204.     Freeman  v.  Adams,  9  id.  115.) 

If  they  can  recover  at  all,  it  must  be  in  the  form  of  action 
which  they  have  adopted. 

I  do  not  think  it  material  to  inquire  whether  the  evidence 
supports  the  special  count  or  not,  as  I  see  no  legal  objection 
to  their  recovery  upon  the  common  counts.  It  is  a  case  of 
an  executed,  not  an  executory  contract,  performed  accord- 
ing to  its  terms,  except  in  point  of  time.  The  jury  must 
have  so  considered  it :  and  although  the  evidence  upon  that 
point  18  somewhat  contradictory,  I  think  the  balance  of  tes- 
timony is  in  favor  of  the  plaintiffs. 

I  consider  it  well  settled,  that  if  there  be  a  special  agree- 
ment to  do  a  piece  of  work,  and  the  work  be  done,  but  not 
pursuant  lo  such  agreement,  either  in  point  of  time,  or  any 
other  respect,  the  party  can  recover  upon  the  common  counts. 
Where  the  terms  of  a  special  agreement  are  performed,  a 
duty  is  raised  for  which  a  general  indebitatus  assumpsit  will 
lie ;  but  as  long  as  the  special  contract  remains  unrescinded 
or  unperformed,  the  party  cannot  recover  under  the  common . 
counts.  (Bull.  N.  P.  130.  2  Phil.  Ev.  68,  note,  where  most 
of  the  cases  are  well  collected  and  stated.  10  Mass.  Kep.  287.) 

It  appears  in  the  case  from  the  testimony  of  W.  Blanch- 
ardy  that  he  was  employed  by  the  plaintiffs  to  finish  the 
canal  and  dam  in  July,  1820 ;  that  his  instructions  were,  to 
work  until  the  defendant  was  satisfied ;  tliat  the  defend* 
ant  was  present  when  he  commenced  working ;  and  that  be- 
fore he  quit,  H.  W.  Schroeppel,  the  son  and  agent  of  the  de* 
fendant,  accepted  the  work  as  completed,  and  did  not  object 
that  any  part  of  it  was  defective.    I  am  inclined  to  think  that 
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this    testimony,  connected  with  other  circumstances  in  the      utica, 
case,  would  authorize  a  jury  to  believe  that  a  special  agree-    ^"^'  *^^' 
ment  of  the  nature  stated  in  the  declaration,  was  in  fact  made  ;  Bank  of  CIm. 
but,  at  all  events,  it  strengthens  and  confirms  the  plaintiffis'        nango 
right  to  recover  under  the  common  counts.     If  the  defend-       Hj^. 
ant  intended  to  rescind  the  contract,  it  was  his  duty  then  to 
have  spoken.     {Lawrence  v.  Dak^  3  John.  Ch.  Rep.  28.) 
By  permitting  the  plaintiflfs,  after  knowing  that  the  work  was 
not  completed  in  time,  to  proceed  and  finish  it,  he  waived  ail 
right  to  object  on  that  ground,  and  the  law  imputes  a  prom* 
ise,  on  his  part,  to  pay  what  the  labor  was  reasonably  worth. 
The  recovery  of  Schrocppel  against  the  plaintiffs  does  not 
affiict  their  right  in  this  suit.    One  of  the  breaches  assigned 
in  the  former  case  was,  that  the  work  was  not  completed 
within  the  time  limited  by  the  contract.     If  the  plaintifis  sus- 
tained  any  injury  from  that  circumstance,  it  was  a  fair  sub* 
ject  of  damages.     But  the  judgment  in  that  case  is  evidence 
of  nothing  that  can  affect  the  plaintiffs'  right  in  his  action. 

Motion  for  new  trial  denied. 


The  Pessidbnt,  Directors  ard  Company  op  tkr 

Bank  op  Chenango, 

cLgainst 

Utdb,  Johnson  and  W.  Whitnbv. 

Assumpsit,  tried  at  the  Chenango  Circuit,  August,  1828,     H.  J.  Sl  w. 
before  Nelson,  C.  Judge.  ^7^  •^P'TTo 

be  diwoantad 
ftt  Uio  Chananffo  Bank,  mod  ptyaUe  to  the  bmk.  On  the  bank  dtolining  to  diicoont  it,  B. 
an  atkOraoy  at  Uw,  at  the  requeit  of  H.  adranced  him  the  monojr,  and  it  wae  agreed  be* 
Iweea  them,  thU  the  note  ehoald  be  left  at  the  bank,  ae  the  agont  or  tnaatee  of  B.,  for  hie 
•oearity.  B.  afterwarda  sood  and  reoovored  againet  H.  for  money  Unt ;  bat  conld  not  col. 
lect  hia  jadg.n8nt.  Hi  then  brought  an  action  in  the  nams  of  the  bank  agjunnt  nil  three  of 
the  makart ;  held,  that  be  ihould  recover ;  that  this  wae  not  the  purchase  of  a  ohooe  in  ao. 
tion  by  an  attorney  at  iiw,  and  therefore  void  ivithin  the  act ;  (seae.  41,  eh.  359,  a.  1,  dtc.) 
that  the  note  wis  not  void  and  without  con? idoratioa,  and  waa  properly  left  ae  aaourity ;  thia 
not  changing  the  liability  of  the  pirtiee  from  whu  it  would  hate  been,  had  the  note  boon 
regulariy  diecoonted  \tf  the  bank;  that  the  bank  did  not  exceed  ite  powerein  taking  the 
note  as  agent  or  tnistee  fin*  B.  nor  was  the  Judgment  against  H.  a  bar  to  the  suit  upon  the 
Bote. 
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vncMr  The  suit  was  commenced  in  January  term,  1821,  and  Wfl9 

^^S- 1     •    brought  to  recover  the  amount  of  a  joint  and  several  promi^^ 
of  Che.  sory  note  made  by  the  defendants,  dated  January  1st,  ISlO'r 
nango       f^,.  jgoQ,  payable  to  the  Bank  of  Chenango,  or  order  at  6» 
Hjde.      days.    Plea,  the  general  issue. 

The  execution  of  the  note  being  admitted  on  the  trial,  J, 
L.  Fenton,  cashier  of  the  bank,  a  witness  for  the  defendanf^ 
testified  that  Hyde,  one  of  the  defendants,  called  at  the  bank, 
about  the  date  of  the  note,  and  presented  it  for  discounts 
That  it  was  not  discount  day  ;  and  the  note  was,  beside,  ob- 
jected to  as  not  being  in  the  form  required  by  the  rules  of 
the  bank.  Hyde  went  in  pursuit  of  James  Birdsall,  who^ 
came  to  the  bank,  and  it  was  agreed  between  Birdsall  and* 
Hyde,  that  Birdsall  should  advance  the  amount  of  the  note- 
to  Hyde  ;  that  the  note  should  be  delivered  to  the  bank  to  be 
retained  by  them  as  the  agent  of,  and  as  a  security  to  Bird- 
sail  for  the  money  advanced.  Hyde  said  he  would  endeavor 
to  procure  another  note,  satisfactory  to  the  bank,  in  two 
weeks,  and  present  it  for  discount.  The  witness  gave  en* 
eouragement  that  this  might  be  done  ;  and  Hyde  agreed,  if  it 
was,  that  the  money  should  be  paid  to  Birdsall,  for  the  mo- 
ney advanced  by  him.  The  witness  did  not  know  that  Hyde 
was  principal  in  the  note,  except  from  his  name  appearingr 
first  on  the  note,  which  was  usually  the  case  with  principals- 
upon  notes  presented  to  the  bank. 

The  defendants'  counsel  then  produced  a  note,  which  he 
received  of  Birdsall  to  use  on  the  trial,  signed  by  Hyde,  one 
of  the  defendants,  dated  March  8th,  1819,  payable  to  the  de- 
fendant, Johnson,  or  order,  at  the  Bank  of  Chenango,.  63  days 
after  date,  for  $300,  and  endorsed  by  Johnson  and  Thomas 
Whitney.  The  witness  stated  that  about  90  days  after  the 
first  transaction,  Birdsall  called  at  the  bank,  and  offered  this 
last  note  to  be  discounted,  which  was  declined.  That  the 
bank  never  had  any  interest  in  the  notes,  except  as  the  hold- 
er of  the  first  note  by  agreement^  as  trustees  or  agents  of 
Birdsall,  as  he  had  before  stated.  That  the  first  note  was 
delivered  over  to  Birdsall  for  prosecution,  after  the  bank  had 
refused  to  discount  the  second  note,  and  that  the  suit  wa» 
commenced  in  the  name  of  the  bank  by  their  consent,  and 
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for  the  benefit  of  Birdsall,  under  the  agreement  which  he  had      utica, 

stated.  ^::5:JS*^ 

It  was  admitted,  that  before  this  action  was  commenced,  a  Bank  of  Chv^ 
suit  was  instituted  by  Birdsall  against  Hyde,  for  the  money       n«»fo 
advanced  by  him  at  the  bank,  in  which  Birdsall  declared  for       Hjd*. 
money  lent  only,  and  obtained  judgment  in  August  term, 
1819 ;  that  an  execution  had  been  issued  to  the  sheriff  of 
Broome,  who  had  levied  962,  besides  his  fees,  and  returned, 
as  to  the  residue,  nulla  bona. 

The  defendants'  counsel  then  read  in  evidence  a  letter 
from  Birdsall  to  Hyde,  dated  March  2d,  1819,  thus  :  ''Your 
note  has  not  been  sent  to  the  bank  as  was  agreed,  and,  of 
course,  I  am  compelled  to  lie  out  of  my  money  that  I  advanc- 
ed.    It  is  now  due,  and  immediate  payment  is  expected  r'' 
also  another  letter  from  the  same  to  the  same,  dated  April 
7th.  1819,  thus:  "The  bearer  informs  me,  that  the  course 
of  business  in  our  bank  was  not  accurately  understood  by 
you  and  your  friends ;  and  that  probably  in  consequence  of 
that,  you  had  not  met  the  expectations  of  the  bank.     We 
discount  at  63  days,  notes  drawn  by  an  individual  or  firm, 
and  endorsed  by  two  respectable  endorsers  ;  and  it  is  expec- 
ted, in  every  case,  that  the  note  will  be  paid  up  when  due  ; 
and  if  the  bank  is  in  a  situation  to  discount,  notes  so  paid 
will  have  a  preference.    If  not  paid  when  due,  the  note  is 
protested,  thus  adding  to  the  expense,  and  evidencing  the 
want  of  punctuality  in  the  maker.     The  paper  of  those  who 
suffer  their  notes  to  run  over  the  time,  cannot  be  considered 
so  good  as  new  paper.     The  bank,  in  three  or  four  instances, 
have  discounted  joint  notes,  to  save  the  drawers,  who  resided 
at  a  distance,  from  a  second  journey  ;  and  in  a  few  instances 
in  which  they  have  done  so,  they  have  found  it  disadvan- 
tageous to  the  bank ;  and,  of  course,  no  notes  in  that  form 
can  be  discounted  hereafter.     When  notes  have  run  over 
the  time  of  payment,  no  new  notes  for  the  same  persons  can 
be  discounted,   till   the  old  are  paid   up.      These   are  the 
regulations  in  almost  all  the  banks  ;  and  in  one  like  ours,  with 
a  small  capital,  they  are  indispensably  necessary ;  as  without 
punctuality  in  the  customer,  the  bank  cannot  do  business  ad- 
vantageously.     The  loan  of  the  SOO  dollars  that  I  made  to 
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vTic\«      you  was  a  very  uufortuoate  one  for  me.    For  two  weeks, 
Aug.  1825.    ji^g  board  would  have  discounted  a  note  in  proper  form  ;  but 
Bank  of  Ch9.  ^8  ^^^^  came,  I  have  been  compelled  to  lie  out  of  the  money, 
'^^ffo       when  I  could  very  illy  spare  it.    I  cannot  procure  the  discount 
Uyd*.       of  the  one  you  sent  me.    The  95  was  received  and  will  be 
applied  on  your  note.    I  have  been  obliged  to  borrow  the 
money  from  individuals,  that  I  lent  you,  and  am  now  ex- 
tremely in  want  of  it.     If  you  can  pay  it  next  Tuesday,  it 
will  save  me  the  trouble  of  borrowing  it  over  again,  as  I  shall 
then  have  to  pay  it  where  I  have  borrowed  it ;  and  longer 
than  that  time  it  is  impossible  for  me  to  wait.     It  is  an  object 
to  obtain  foreign  money,  particularly  current ;  and  if  your 
notes  in  the  bank  could  be  paid  up  next  week,  I  presume  the 
board  would  renew  them  for  a  part  or  the  whole.** 

Thomas  Whitney,  a  witness  for  the  defendants,  testified 
that  in  the  winter  and  spring  of  1810,  and  for  0  or  0  months 
afterwards,  Hyde  was  in  good  circumstances,  and  able  to 
pay  the  money ;  but  in  the  latter  part  of  that  year,  and 
about  the  time  when  Birdsall's  execution  issued,  became 
embarrassed,  and  was  understood  to  be  insolvent ;  though 
it  was  understood  that  he  had  property  concealed,  but  did 
not  pay  debts  ;  and  since  that  period,  he  had  been  the  prin- 
cipal part  of  the  time  in  possession  of  personal  property, 
which  he  used  and  claimed  as  his  own,  sufficient  to  satisfy 
the  judgment. 

The  defendants'  counsel  offered  to  prove  by  this  witness, 
that  the  second  note  was  made  and  endorsed  for  the  benefit 
of  Hyde  alone,  as  a  circumstance  from  which  to  infer  that 
the  first  was  for  his  benefit,  and  the  other  defendants  mere 
sureties.  This  testimony  was  objected  to  by  the  plaintiflfs' 
counsel  and  overruled. 

It  appeared  that  the  former  suit  was  commenced  April 
33d,  1819 ;  the  execution  issued  September  28th,  1810  ;  and 
that  Hyde's  personal  property  was  sold  in  January,  1820  ; 
that  an  alias  Ji.  fa.  was  issued  July  26th,  1822,  upon  which 
941,54  was  collected,  and  the  execution  returned  nulla  ftoiur, 
as  to  the  residue. 

It  was  admitted  that  Birdsall,  at  the  time  he  loaned  or  ad- 
vanced the  money,  was  an  attorney  and  counsellor  of  this 
Court. 
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Upon  this  evidence,  the  defendant's  coaosel  insisted,  that      utica, 
the   plaintifis  were  not  entitled  to  recover ;  that  Birdsall,    ^^^'  ^®**' 
being  an  attorney,  had  no  right  to  advance  the  money ;  that  Bank  of  Ghs. 
it  was  not  necessary  that  this  should  be  pleaded.    But  the       nango 
Judge  decided  that  the  plaintifis  were  entitled  to  recov*       Hjdt. 
er  ;  and  the  jury,  under  his  direction,  found  for  the  plaintiffii. 
•880,48. 

It  was  agreed  that  if  this  Court  should  be  of  that  opinion* 
the  verdict  should  stand ;  otherwise,  a  new  trial  should  be 
granted. 

/.  A.  Collier^  for  the  defendants,  insisted,  1.  That  the  ad- 
vanoe  of  the  money  by  Birdsall,  who  was  an  attorney,  whe- 
ther it  be  considered  as  a  purchase  of  the  note,  or  that  this 
was  a  pledge,  was  contrary  to  the  statute,  and  the  whole 
contract  was  consequently  void ;  and  cited  1  R.  L.  417, 
and  Laws  N.  Y.  sess.  41,  ch.  259,  s.  1. 

2.  This  defence  was  admissible  under  the  plea  of  nan  oi* 
sumpsit ;  and  no  special  notice  necessary.  (1  Chit.  PI.  469, 
70,  Lawes'  PI.  assumpsit,  520.) 

3.  The  note  having  been  drawn  for  discount  at  the  bank, 
and  rejected,  was  invalid,  and  without  consideration ;  and 
no  suit  can  be  maintained  by  the  payees  ;  nor  could  one  of 
the  makers,  without  the  knowledge  or  consent  of  the  others, 
change  the  contract  by  virtually  substituting  other  payees ; 
or  convert  the  note  to  any  different  object,  than  was  contem- 
plated at  the  time  of  making  it.  {Marvin  v.  M^Ctdlum^  20 
John.  R^p.  288.     Denniston  v.  Bacon^  10  id.  198.) 

4.  The  bank  being  incorporated  for  a  definite  and  distinct 
object,  could  not  legally  be  trustees  for  Birdsall,  in  business 
disconnected  with  their  banking  concerns  ;  and  going,  as  they 
do  in  this  business,  beyond  the  scope  of  their  corporate 
powers,  no  suit  can  be  maintained  in  their  names.  (1  Plowd. 
103.  1  Kyd.  on  Corp.  72.  BeaUy  v.  The  Mar.  Ins.  Co.  2 
John.  Rep.  109.  The  People  v.  The  Utica  Ins.  Co.  15  id. 
858.  N.  T.  Firm.  Ins.  Co.  v.  Sturges^  2  Co  wen's  Rep.  604.) 

b.  Birdsall,  by  prosecuting  Hyde  to  judgment  and  execu- 
tion, for  money  lent,  treated  the  transaction,  as  in  truth  it  was, 
a  contract  between  himself  and  Hyd(s;  and  is  estopped  to 
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imcA,      consider  it  an  advance  upon  the  note,  or  as  a  contract  hj 
^^Jll^^,^^      which  Johnson  and  Whitney  were  bound. 
Bank  of  Che-      6.  The  judgment  in  the  separate  suit  a^inst  Hyde  was 
nango       ^^  extinguishment  of  any  demand  against  him  upon  the  note, 
Hyde.       and  aflbrded  him  a  valid  defonce  to  this  suit.     The  defend- 
ants were,  therefore,  entitled  to  judgment,  as  the  plaintifis 
failed  to  shew  a  joint  liability  in  all.     {Manahan  v.  Gibbons^ 
10  John.  Rep.  109.     Robertson  v.  Smithy  18  id.  459.) 

B,  F.  Butkrf  contra,  cited,  as  to  the  first  point,  Williams 
T.  Matthews^  (3  Cowen's  Rep.  252,)  and  Van  Rensselaer  v. 
Sheriff  of  Albany,  (2  id.  501.) 

As  to  the  third  point.  Brown  v.  MoU,  (7  John.  Rep.  461  ;) 
Powell  V.  Waters,  (17  id.  176 ;)  Chenango  Bank  v.  Cur- 
tiss,  {19  id.  326.) 

As  to  the  sixth  point,  Drake  v.  Mitchell,  (3  East,  251 ;) 
Chipman  v.  Martin,  (13  John.  Rep,  240 ;)  and  Doj/  v.  Leal^ 
(14  id.  404.) 

Curia,  per  Sutherland,  J.  There  is  no  force  in  the  ob- 
jection, that  the  advance  of  the  money  by  Birdsall  to  Hyde, 
under  the  circumstances  of  this  case,  was  a  violation  of  the 
act  of  April  1st,  1818,  prohibiting  attornies  and  counsellors 
from  purchasing  choses  in  action,  or  lending  or  advancing 
money  upon  them,  for  the  purpose  of  having  them  placed  in 
their  hands,  or  the  hands  of  another  person  for  prosecu- 
tion. It  was  a  mere  loan  of  money,  upon  a  security  which 
had  no  legal  existence  or  validity,  before  it  was  placed  in 
the  hands  of  Birdsall.  In  the  hands  of  Hyde,  it  was  not  an 
available  instrument.  He  was  one  of  the  makers ;  and  it 
became  a  promissory  note,  or  chose  in  action,  only  on  its 
delivery  to  Birdsall,  or  the  bank  for  his  use.  If  this  was  a 
purchase  within  the  statute,  then  an  attorney  can  in  no  case 
lend  money,  and  take  a  note  as  security.  That  the  instru- 
ment was  drawn  and  signed  by  the  makers,  before  the  bank 
or  Birdsall  were  applied  to  for  the  money,  does  not  alter 
the  transaction  It  took  its  inception  when  it  passed  to 
them ;  and  if  there  had  been  usury  exacted  upon  the  trans- 
fer,  it  would  have  destroyed  the  note  in  the  hands  of  any 
subsequent  bona  fide  holder.     (Powell  v.  Waters,  17  John. 
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176.     Munn  v.  The  Commission  Company ^  15  id.  65.     Mar-      ctica, 
vin  V.  M'Colhm,  2§  id.  288.)    The  fiicts  in  the  case  conclu-    -^"«-  ^^^ 
lively  repel  the  supposition,  that  the  consideration  or  induce-  Bank  of  ChA. 
Tnent  on  the  part  of  Btrdsall,  for  advancing  the  money,  was       °^^ 
the  placing  the  note  in  the  hands  of  the  bank  for  collection.       Hjd«. 
I  apprehend  thefltatut«,  in  prohibiting  the  purchase  of  choses 
in  action,  ineans  pre-'existing  securities,  or  demands.     The 
•term  buying  and  purchasing  can,  in  strictness,  be  applicable 
to  such  only.     On  this  ground,  therefore,  without  deciding 
whether  the  statute  prohibits  the  purchase  of  choses  in  ac- 
tion by  attorntes  or  counsellors,  when  they  are  not  purchased 
for  the  purpose  of  collections  it  is^lear  that  it  has  no  applica^ 
tion  te  4his  case. 

Nor  is  the  validity  of  the  note  affected  hy  (he  circum- 
stance, that  it  was  drawn  for  the  purpose  of  being  discounted 
at  the  Bank  of  Chenango.  It  was  made  to  raise  money  on. 
it  did  not  change  the  responsibility  of  any  of  the  parties  te 
it,  that  the  money  was  advanced  by  Birdsall,  instead  of  the 
bank,  The  case  of  Powell  v.  Waters^  (17  John.  176,)  is  de- 
cisive upen  this  point.  In  Denniston  v.  Bacon,  (10  John.  198) 
which  was  cited  by  the  defendants'  counsel,  the  contract  was 
essenlialiy  changed ;  and  on  that  ground,  the  note  was  held 
iovaiid.  The  Bacons  made  their  note  to  Gere  and  Elliot, 
the  latter  informing  them  by  letter,  that  he  had  made  an  agree- 
ment at  the  bank,  that  they  should  discount  it  ^  and  that  20 
per  cent.  stiAuM  be  paid  in  56  days,  20  per  cent,  in  1 12  days, 
and  the  residue  in  168  days.  When  the  note  was  ofiered* 
the  bank  refused  lo  discount  k,  and  Blliot  then  endorsed  it 
to  Denniston,  who  brought  the  suit  for  Elliof  s  benefit,  as  it 
was  expressly  admitted.  The  Court  held,  that  between  those 
partmi,  the  letter  of  Elliot,  and  the  note,  formed  but  one  con^ 
tracts  and  thatihe  defendants  were  not  responsible,  because 
ihe  note  was  not  discounted  on  the  terms  stated  in  the  letter, 
but  the  whole  amount  was  exacted  at  the  expiration  of  66 
days.  Had  it  been  discounted  on  the  terms  originally  pro- 
|X>sed,  by  another  bank,  or  an  individual,  the  transaction 
jwould  not  have  been  questioned.  The  case  of  Marvin  v^ 
M  *CuUum,  (20  John.  288,)  which  was  also  cited  for  the  de- 
fendants^ has  no  application  to  this  point. 

VoIh  IV.  73 
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vncA,  But  it  is  said,  tbe  suit  could  not  be  maintained  in  the 

Ang.  1825.    name  of  the  bank ;  Uiat  they  could  not  legally  be  trustees 
Bank  of  Che.  foT  Birdsall,  this  not  being  within  the  scope  of  the  po^wers 
A>ogo      conferred  by  their  act  of  incorporation.     The  general  propo- 
Hjde.       sition,  that  a  corporation  can  have  no  other  capacities  than 
such  as  are  necessary  to  carry  into  efiect  the  purposes  tor 
which  it  was  established,  is  undoubtedly  true.     (1  Kyd  on 
Corp.  70.  N.  Y.  Firem.  Ins.  Co.  t.  Ely,  2  Cowen's  Rep. 
699.)     But  I  apprehend  the  bank,  in  this  case,  has  not 
transcended  its  powers.    Upon  the  face  of  the  traosaclioD 
there  is  nothing  exceptionable.      It  appears  to  be  a  loan  by 
a  bank  upon  a  promissory  note ;  but  the  proof  shows  that  it 
was  in  truth  a  loan  by  Birdsall ;  and  the  reason  of  the  note 
being  in  the  name  of  the  bank,  and  left  in  their  possession, 
is  satisfactorily  accounted  for.     It  was  intended  to  be  dis- 
counted by  the  bank ;  but  they  refusing  to  discount  it.  Bird- 
sail  advanced  the  money,  and  now  brings  the  suit  in  tbe 
name  of  the  nominal  payees.    The  question  is,  not  whether 
the  bank  ha3  i^  general  authority  to  act  in  the  capacity  of  a 
trustee ;  but  whether  the  bona  fidt  bolder  of  a  promissory 
note,  in  which  tlie  bank  is  nominally  the  payee,  has  a  right 
to  sue  in  the  name  of  the  bank.    I  apprehend,  if  the  bank 
had  refused  the  use  of  its  name,  a  Court  of  Equity  would 
have  compelled  it  to  allow  such  use  on  proper  terms. 

Nor  was  the  judgment  in  the  separate  suit  of  Birdsall  n. 
Hyde,  for  money  knt^  an  extinguishment  of  his  liability  upon 
the  note.  If  that  suit  had  been  upon  the  note,  instead  of  the 
original  advance,  the  doctrine  contended  for  by  tbe  defend- 
ant*s  counsel  would  have  applied.  The  judgment,  in  thai 
case,  would  have  been  a  bar  to  any  subsequent  suit  against 
Hyde  upon  the  note ;  and  of  course  against  his  co-defendants, 
who  would  be  charged  only  jointly  with  him.  The  case  of 
Roberisony.  Smithy  (18  John.  469,)  would  then  have  applied 
with  decisive  force  in  favour  of  the  defendants. 

But  in  Drake  v.  Mitchell,  (3  East,  251,)  it  was  held 
that  where  one  of  three  joint  covenanters  gives  a  bill  of 
exchange  for  part  of  the  debt  secured  by  the  covenant,  on 
which  bill  jud^eat  is  recovered,  such  judgment  is  no  bar  to 
an  action  of  covenant  against  the  three.     Grose,  J.  says,  ^  the 
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note  or  bill,  not  having  been  accepted  as  satisfaction  for  the      utica, 
debt,  could  only  operate  as  a  collateral  security  ;  and  though    ^^^'  ^®^' 
judgment  has  been  recovered  on  the  bill,  yet  not  having  pro-  Bank  of  Che. 
duced  satisfaction  in  fa^t,  the  plaintiff  may  still  resort  to  his       n»r>* 
original  remedy  on  the  covenant.'^  Hyde. 

In  Chipman  v.  Martin^  (18  John.  341,)  this  Court  decided 
that  ajudgment  on  a  covenant  for  the  payment  of  rent,  Id  not* 
without  actual  satisfaction,  an  extinguishment  of  the  rent ; 
and  the  lessor  may,  notwithstanding  the  judgment,  distrain 
for  the  same  rent,  for  which  the  judgment  was  obtained.  It 
was  held  to  be  a  case  of  concurrent  remedies,  where  the 
party  may  pursue  all,  until  satisfaction  is  produced.  It  Was 
likened  to  the  case  of  a  bond  and  mortgage,  in  which  k  re- 
covery upon  the  bond  will  not  preclude  the  mortgagee  from 
bringing  his  action  of  ejectment,  and  recovering  possession 
of  the  land.  The  same  principle  is  recognized  and  illustra- 
ted in  Bantleon  v.  Smitkj  (2  Bin.  146.)  In  Day  v.  Leal^  (14 
John.  404,)  it  was  held  that  a  collateral  security  of  a  higher 
nature,  (as  a  bond  and  warrant  of  attorney,)  executed  by  one 
of  the  makers  of  a  note,  on  which  judgment  has  been  enter- 
ed, did  not,  as  long  as  the  judgment  was  unsatisfied,  extin- 
guish the  original  contract. 

If  Hyde  was  individually  liable  to  Birdsall,  for  money  lent, 
then  the  note  in  question  was  a  collateral  security,  and  the 
judgment  upon  the  original  cause  of  action,  mthout  satisfac- 
tion, is  no  bar  to  an  action  on  the  note. 

Nor  is  the  fact  of  Birdsall's  prosecuting  and  obtaining 
judgment  against  Hyde,  individually,  for  money  lent,  evi- 
dence that  he  advanced  the  money  upon  his  credit,  and  not 
upon  the  note.  Hyde  was  the  individual  with  whom  the 
transaction  took  place.  It  was  natural  for  Birdsall  to  call 
upon  him  for  payment  in  the  first  instance,  if  he  supposed 
he  had  a  right  to  resort  to  him  individually. 

Upon  the  whole  case,  therefore,  I  am  of  opinion  the  plain- 
tiffs are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 
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flusssLL  against  Ddty,  Shetiff  of  WASHntOTOir. 

The  itatiite,  Casb  upoD  the  fftatute,  (sesi.  36,  cb.  6dv  s,  12,  1  R.  L^ 
&"  13*  i^r!  ^"^y)  ^^^  removing  goods  id  execution,  leaving  the  rent  ud^ 
L.*4d7)  proy'u  paid ;  tried  at  the  Washington  circuit,  Juae^  1822,  befbrw 
SS.     ^M  (^  late)  Mr.  Justice  Yatks. 

not  be  remoT.  At  the  trial,  it  appeared  that  the  plaintiff  purchased  the 
ftion  from^^e  demised  premises,  which  are  siiuate  in  Salem,  WasbingtOH 
demiaedprem.  county,  at  a  sheriff's  sale  upoi>  a  ^udgnaent  and  executioiy 
year's  rent  against  James  Nichols,  and  received  a  conveyance  dated 
•  fo^^^^^ii^^dJ  April  17th,  1819.  The  plaintiff  then  produced  a  lease  of 
upon  the  pre.  the  premises  from  himself  to  Charles  Nichols,  dated  April 

t^UorJ'to  ^^^^*  ^®^^'  ^^^  ^^®  y®^^'  ^^  ^  ^*°^  ^  '^^^^  payable  the  Ist 
the  tenant  or  day  of  May  after  the  date  of  the  lease.    A  deputy  of  the  de^ 

ion.  The  apei  ^odaiTt  swore  that  he  received  an  execution  against  Jamefr 
«ificUenofihe  Nichols  in  the  fall  of  1819,  by  virtue  whereof,  he  took  and 
goods  upon  removed  the  goods  in  question,  (value  more  than  $150)  fronv 
the  premises  ^  store  on  the  demised  premises,  after  having  notice  from  the 
rent  is,  under  plaintiff  that  his  rent  was  due  ;  and  without  first  paying  the 
this    statute,  ^enU    Charles  and  James  Nichols  were  both  in  the  store 

eo-extensive 

with  his  right  when  the  goods  were  taken*  The  latter  built  the  store,  and 
ioSi  which  ^^^  former  resided  in  Vermont ;  but  he  continued  the  business 
he  might  dis.  of  the  storc  from  the  spring  of  1819,  having,  that  spring,  pur* 

be  removed  by  ^'^^^^^  •^^"'^^'  g^ods  at  a  sheriff's  sale  upon*an  exeeutioD 
execution  till  against  James.  James,  since  that  time,  had  occupied  a  roon» 
bej>aid. "  *"  in  the  back  of  the  store,  and  was  frequemly  in  the  store. 

bi  ""^^i*  The  plaintiff  having  here  rested  his  cause,  the  defendant*^ 
Tance  by  con.  counsel  moved  for  a  nonsuit,  on  the  ground,  K  that  the 
be^distnilneS  p'^iintiff  could  not  make  a  lease  till  he  was  in  possession,. 

for,  or  will  nn- 

tiUe  the  landlord  to  a  specific  lien  against  an  execution,  under  the  statute. 

One  need  not  be  actually  possessed  of  land,  in  order  to  be  enabled  to  give  a  lease  of  it. 
The  undbputed  right  of  possession  is  enough;  as  where  one  purchases  land  at  sheriff** 
■ale,  and  the  •  defendant  in  the  execution  has  not  actually  surrendered  the  possession ;  yet 
the  purchaser  may  giye  a  yalid  lease  to  a  third  person,  before  acquiring  possession  bj 
ejectment.' 

After  a  purchase  of  land  on  execution,  if  the  defendant  remains  in  possession,  the  pre- 
sumption of  law,  as  between  the  purchaser  and  all  third  persons,  is,  that  he  remains  ia 
possession  as  tenant  of  the  purchaser,  and  in  subordination  to  his  title. 
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ti  that  the  execution  was  not  against  the  tenant,  but  James      vtica, 
Nichols ;  8.  that  the  rent  was  not  due  in  respect  of  occu-   ^^^^Jl^ 
pancy,  but  merely  in  respect  to  the  parties*  agreement.   The 
Court  overruled  the  motion,  and  the  defendant's  counsel  ex- 
cepted. 

A  variety  of  testimony  was  then  gone  into,  to  show  that 
the  sale  of  James'  property  to  Charles  in  the  spring  of  1819, 
Was  fraudulent  and  void  as  to  creditors  ;  After  which. 

The  Judge  intimated  to  the  defendant's  counsel  that  the 
plaintiff  was  entitled  to  recover,  if  the  questions  of  law  had 
been  correctly  decided.  The  defendant's  counsel  declined 
going  to  the  jury,  who  found  for  the  plaintiff,  #184,23  dam^ 
ages. 

/.  Crary^  now  moved  for  a  new  trial.  He  said,  that  by 
the  purchase  at  the  sheriff's  sale,  the  plaintiff  acquired  a 
mere  right  of  possession,  and  had  no  right  to  give  a  lease, 
without  shewing  that  he  obtained  actual  possession.  {The 
People  V.  BrinkerJioffs  13  John.  Rep.  340.) 

Beside,  this  is  not  a  case  within  the  statute.  The  defend- 
ant and  tenant  must  be  the  same.  This  is  evident  from  the 
provision,  that  the  sheriff  may  levy  not  only  the  amount  of 
the  execution,  but  the  rent  also,  and  pay  the  whole  to  the 
plaintiff.  The  statute  (1  R.  L.  437,  s.  12,)  never  intended 
that  the  goods  of  a  third  person  should  be  sold  by  the  sheriff 
to  pay  the  tenants  rent.  The  right  of  the  sheriff  to  make 
the  rent  out  of  property  on  the  demised  premises  was  not 
intended  to  be  as  broad  as  the  landlord's  right  of  distress. 
It  is  the  tenant's  goods  alone  which  the  statute  means. 
These  were  not  his,  but  James' ;  and  the  lease  was  evident- 
ly a  mere  cover  for  the  property.  The  statute  does  not  ex- 
tend beyond  the  landlord  and  his  immediate  lessee  ;  and  it  was 
expressly  held,  in  Bennet's  case,  (2  Str.  787,)  that  it  does 
not  protect  the  ground  landlord  against  an  execution  upon 
the  goods  of  a  sub-lessee.    (Woodf.  L.  &  T.  566,  S.  C.) 

The  rent  was  not  due  within  the  meaning  of  the  stat- 
ute ;  and  the  landlord  cannot  claim  unless  it  be  due.  (7Vi^- 
pan  V.  Morie,  18  John.  Rep.  1.)  Buckley  v.  Tay2br,(2  T.  R., 
600,)  went  upon  the  custom  of  the  country,  that  rent  might 
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vncA,      be  demanded  in  advance.    As  against  creditors*  the  reiil 
Ang.  1825.    gjjQuij  always  be  due  upon  occupancy.    A  contrary  rule 
BoMell      would  facilitate  fraud. 

T. 

^^^y*  D.  Russell^  contra.     The  question  of  fraud  cannot  be  rais- 

ed here.  It  belonged  exclusively  to  the  jury»  before  whom 
the  gentleman  shrunk  from  its  investigation. 

A  voluntary  entry,  on  a  purchase  at  a  sheriflfs  sale,  is 
equivalent  to  a  recovery  in  ejectment,  and  execution  execu- 
ted. The  statute  of  uses  carries  the  constructive,  wluch,  in 
this  instance,  was  consummated  by  actual  possession  taken 
peaceably.  After  a  purchase  at  sheriff's  sale,  the  tenant  is 
in  under  the  purchaser. 

The  statute  (1  R.  L.  437,  s.  12.)  is  general  in  its  tenns^ 
and  embraces  all  the  property  upon  the  premises  denised. 
Had  the  legislature  intended  an  execution  against  the  lessee 
alone,  they  would  have  said  so. 

Rent  may  be  made  payable  in  advance.     Ttie  gentleman 

shows  no  authority,  proving  that  the  time  of  payment  is  not 

under  the  control  of  the  parties,  as  in  other  cases ;  and  Wil* 

'  liamsY.  Howard^  (3  Munf.  277,)  is  in  point,  that  rent  may  be 

made  payable  in  advance,  by  contrad^ 

[On  this  point  he  was  stopped  by  the  Court] 

The  statute  should  be  liberallv  and  beneficially  construed 
jE>r  the  landlord.  It  was  intended  to  give  him  a  specific 
lien  on  the  property  against  all  executions  to  the  extent  of 
a  year*s  rent,  in  every  case  where  he  may  distrain,  (Skn» 
cheU  V.  KimpsoTif  2  Wils.  140.  Binns  v.  Hudsofif  5  Bimu 
505, 6.) 

Curia^  per  SuTHKKLAifP,  J.  It  is  not  necessary  that  the 
owner  of  land  should  be  in  the  actual  possession  of  it,  to  en- 
able him  to  give  a  valid  lease.  The  undisputed  right  of  pos- 
session, I  apprehend  is  sufficient.  Here  James  Nichols  has 
never  questioned  the  plaintiff's  right  to  give  the  lease.  On  the 
contrary,  the  evidence  warrants  the  inference  that  Charles 
Nichols  went  into  possession  of  the  store  with  the  assent  of 
James  immediately  after  the  purchase.  James  appears  to 
have  surrendered  the  possession  of  the  store,  and  to  have 
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been  peimitted  by  the  plaintiff  to  occupy  a  single  room  in      utica, 
the  back  part  of  it.  ^^I5:JU?' 

It  is  true  that  the  plaintiff  could  not  have  obtained  the  IimmI 
possession  of  the  premises  against  the  will  of  James  Nichols,  ^^ 
without  an  action  of  ejectment.  (13  John*  344.)  But  the 
tenant  had  a  right  voluntarily  to  surrender  the  possession. 
And  I  apprehend  that,  as  between  a  purchaser  of  land  at 
sheriff's  sale  and  all  third  persona,  if  the  defendant  remains 
in  possession  after  the  sale,  the  presumption  of  law  is,  that 
be  remains  as  the  tenant  of  the  purchaser,  and  in  subordina« 
tion  to  his  title.  It  is  not  for  strangers  to  say  that  be  holds 
in  hostility  to  the  true  owner. 

Nor  is  it  material,  whether  the  property  taken  belonged  to 
James  Nichols,  the  defendant  in  the  execution,  or  to  Charles, 
the  tenant  of  the  plaintiff.  The  statute  is  express,  t?uU  nm 
goods  orchaUels  whatsoever^  in  or  upon  the  demised  premises, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution,  &c. 
unless  the  party,  at  whose  suit  the  execution  is  sued  oaU 
shall  pay  to  the  landlord  of  the  premises^  or  his  bailiff,  alt 
and  every  sum  or  sums  of  money  due  for  rent,  at  the  time 
of  taking  the  goods  or  chattels  by  virtue  of  the  execution ; 
not  exceeding,, however,  one  year's  rent.  '  Whether  the  sta(« 
ute  would  extend  to  property  casually  upon  the  premises,  be- 
longing to  strangers,  which  the  tenant  did  not  claim  to  own, 
so  as  to  protect  it  from  execution,  may  perhaps  be  question- 
able.  It  certainly  would  not,  if  it  appeared  to  have  been 
placed  there  with  the  fraudulent  intent  of  protecting  it  from 
execution,  and  the  landlord  was  a  party  to  the  fraud.  But 
where  the  property  is  claimed  by  the  tenant,  and  is  upon 
the  premises  in  his  actual  possession,  it  is  clearly,  both  by 
the  letter  and  spirit  of  the  act,  protected  from  execution,  un- 
til the  rent  is  paid.  The  landlord  had  a  right  to  look  to,  and 
rely  upon  it  as  security  for  his  rent ;  and  the  legal  presump- 
tion  is,  that  he  did  rely  upon  it.  He  was  not  bound  to  in- 
quire into  the  claims  of  third  persons  to  the  property.  He 
had  a  right  to  distrain  it ;  and  it  would  seem  to  have  been 
the  intention  of  the  legislature  to  give  the  landlord  a  specific 
Hen,  co-extensive  with  his  right  of  distress,  to  the  amount 
of  one  year's  rent.     (Woodfall,  563.)    No  terms  could  have 


t. 


«80  CASfiS  IN  THE  SUPREME  COURT 

oncA,  been  used  more  comprehensive  than  those  of  the  12th  seo 
Aug.  1835.  ti^n  q{  our  act,  (1  R.  L.  437.)  «•  No  goods  or  chattels  wkaisa- 
ever,  in  or  upon  the  demised  premises^  shall  be  liabh  to  be 
taken  by  virtue  of  any  execution  ;"  not  an  execution  against 
the  tenarU  onh/^  but  against  any  other  person.  The  18th 
and  14th  sections  of  the  act,  which  authorize  the  landlord  to 
seize  any  goods  which  may  have  been  removed  from  the 
premises,  and  impose  a  penalty  on  tenants,  and  others  re- 
moving goods,  to  defraud  the  landlord  of  his  rent,  are  ex- 
pressly confined  to  the  goods  iff  the  tenant,  and  do  not  extend 
to  any  other  goods  which  may  be  Upon  the  premises. 

In  this  case,  therefore,  I  repeat,  it  is  immaterial,  whether 
the  goods  removed  belonged  to  James  or  Charles  Nichols. 
They  ostensibly  belonged  to  Charles.  They  were  purchas- 
ed by  him  at  sherifi  's  sale,  and  had  ever  since  the  purchase 
been  in  his  exclusive  possession.  There  is  no  evidence  that 
the  sale  was  fraudulent  and  colourable.  If  the  defendant 
intended  to  take  that  ground,  he  should  have  gone  to  the 
jury  upon  it.  It  was  a  question  for  them  to  decide.  He  vol- 
antarily  declined  submitting  the  cause  to  the  jury,  thereby 
admitting  that  there  were  no  facts  in  dispute,  and  that  the 
whole  merits  of  the  case  were  embraced  in  the  questions  of 
law  decided  by  the  Judge,  and  to  which  he  excepted.  To 
those  exceptions,  therefore,  he  must  now  be  confined.  The 
property  removed  is,  by  the  course  of  the  trial,  admitted  to 
have  belonged  to  the  tenant. 

But  it  is  objected  that  the  rent  in  this  case  was  not  due 
within  the  meaning  of  the  statute. 

It  is  well  settled,  that  the  landlord  can  claim  from  the  party 
suing  out  the  execution,  or  the  sheriff,  only  the  amount  of 
the  rent  due  at  the  time  of  the  levy.  The  English  Courts, 
as  well  as  our  own,  have  thus  expounded  the  statute.  (1  M. 
&  S.  245.  18  John.  1.)  The  defendant  contends  that  the 
rent  must  be  due  in  virtue  of  actual  occupancy,  and  not 
in  advance,  in  consequence  of  an  agreement,  in  order  to 
give  the  landlord  a  specific  lien  under  the  statute.  Rent  may 
be  reserved  in  advance,  so  as  to  give  the  landlord  either 
a  right  of  action,  or  right  to  distrain  for  It,  immediate* 
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ly  upon  the  tenant  entering  into  possession.  (Gilb.  on  Rents, 
«5.  Woodfall,  238.  2  Bac  Ab.  tit.  Distress.  (C).  2  T.  R. 
600.  6  Mod.  214.)  The  case  of  Buckley  v.  Taylor,  (2  T. 
R.  600  )  involved  the  very  question  whether  rent  payable  in 
advance,  either  by  contract  or  the  custom  of  the  country, 
was  due  within  the  8  Ann.  c.  14,  which  is  like  the  12th  sec- 
tion of  our  act;  and  Erskinc  contended  there,  as  it  has  been 
contended  here,  that  the  provisions  of  that  statute  only  ex- 
tended to  rent  which  had  become  due  in  respect  of  the  actual 
occupation  of  the  tenant.  But  the  Court  held  otherwise. 
BulleTj  Justice,  says,  '*  In  general,  the.  landlord  cannot  dis- 
train till  the  rent  becomes  due,  (that  is,  until  the  end  of  the 
year ;)  but  if  the  agreement  be  otherwise,  I  see  no  objection 
to  it  in  point  of  law.  If  the  tenant  take  a  lease,  and  agree 
that  the  rent  shall  be  payable  on  a  particular  day,  the  law 
gives  the  landlord  a  power  of  distraining  on  that  day.** 
That  rent,  surely,  must  be  due  for  which  the  landlord  has  a 
right  to  distrain ;  and  there  is  nothing  in  the  terms  of  the 
statute,  or  in  the  reason  or  nature  of  the  case,  from  which  it 
is  to  be  inferred  that  the  legislature  intended  to  confine  the 
specific  lien  given  to  landlords  by  the  12th  section  of  the  act, 
to  rent  which  had  become  due  by  actual  occupancy.  It  has 
always  been  held  that  this  statute  was  to  have  a  liberal  con- 
struction. (Woodfall,  564.  2  Wils.  141.  5  Bin.  505.)  I 
am  therefore  of  opinion  that  the  motion  for  a  new  trial  must 

be  denied 

New  trial  refused. 


UTTCA, 
Aug.  1895. 


Pendleton  against  Dyett. 

Covenant  for  rent  upon  a  lease  dated  October  15th,  1818,  ToMstaina 
given  by  the  plaintiff  to  the  defendant,  for  the  term  of  two  gj,**  ijf  hS^of 

an  •etion  fbr 
rent,  the  tenant  most  show  an  actnal  expalsion,  before,  and  that  it  oontinned  tiU  after  Um 
rent  due. 

That  the  landlord  ia  g^ailty  of  a  nuisance,  ae  bringring  lewd  women  near  the  premiMa 
whieh  are  to  ahaate,  that  the  tenant  and  his  family  are  broken  of  their  rent,  and  otherwise 
ao  mneh  annoyed  that  he  ia  obligred  to  leave  the  demised  premises,  and  keep  away  on  that 
aceonnt,  is  not  sufficient  to  bar  the  landlord's  claim  for  rent. 

Eyiotion  of  the  whole,  or  any  part  of  the  demised,  promises,  is  a  good  plea  in  bar,  to  aa 
action  either  of  debt  or  oovenant,  for  rent. 

Vol.  IV.  74 
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irncA, 

Aug.  1835. 


three,  five,  or  eight  years,  but  not  for  a  less  term  .than  two 
years,  of  two  rooms,  or  the  whole  of  the  second  floor,  and 
two  rooms  chosen  by  the  defendant  on  the  third  floor  of  a 
certain  house  or  store  in  Beaver  Street,  corner  of  William 
Street,  in  the  city  of  New- York,  at  a  rent  of  #425  per  annum, 
which  the  defendant  covenanted  to  pay,  and  entered  into 
possession  of  the  demised  premises. 

The  defendant  pleaded  1st,  non  est  factum; 

2,  That  before  any  of  the  rent  became  due,  to  wit,  on,  &c. 
the  plaintiff  entered  upon  the  demised  premises,  and  ejected, 
expelled,  put  out  and  amoved  the  defendant,  and  kept  and 
continued  him  so  ejected,  expelled  and  amoved  from  thence 
hitherto. 

Replication,  denying  the  expulsion  and  issue. 

The  cause  was  tried  at  the  New- York  Circuit,  June  19th, 
1823,  before  Edwakds,  C.  Judge. 

On  the  trial,  the  counsel  for  the  defendant  produced 
receipts  for  rent  to  the  1st  February,  1820,  and  offered  to 
prqre  that  about  that  time  the  plaintiff  introduced  into  the 
bouse  demised,  lewed  women  or  prostitutes,  and  continued 
this  practice  from  time  to  time  and  at  sundry  times,  keeping 
and  detaining  them  in  there  all  night  for  the  purpose  of  pros- 
titution ;  that  such  women  would  frequently  enter  the  house 
in  the  day  time,  and,  after  staying  all  night,  would  leave  it  by 
day  light  in  the  morning ;  that  the  plaintiff  sometimes  intro- 
duced other  men  into  the  house,  who,  together  with  him,  kept 
company  with  the  lewd  women  or  prostitutes  during  the 
night ;  that  on  such  occasions,  the  plaintiff  and  the  women, 
being  in  company  in  certain  parts  of  the  house  not  included 
in  the  lease,  but  adjacent  and  in  the  plaintiff's  occupation, 
were  accustomed  to  make  a  great  deal  of  indecent  noise  and 
disturbance,  the  women  often  screaming  extravagantly  so  as 
to  be  heard  throughout  the  house,  and  by  the  near  neighbors  ; 
and  frequently  using  obscene  and  vulgar  language,  so  loud  as 
to  be  understood  at  a  considerable  distance  ;  that  such  noise 
and  riotous  proceedings  being  frequently  continued  all  night, 
greatly  disturbed  the  rest  of  persons  sleeping  in  other 
parts  of  the  house,  and  particularly  in  the  parts  demised  ; 
that  these  practices  were  matter  of  conversation  and  re* 
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preach  in  the  neighborhood  ;  and  were  of  a  nature  to  draw,       utica, 
and  did  draw,  odium  and  infamy  upon  the  house  as  being  a    -^^J*  ^®'^' 
place  of  ill  fame,  so  that  it  was  no  longer  reputable  for  moral     pendloton 
or  decent  persons  to  dwell  or  enter  there;  that  all  these       ^ 
practices  were  by  the  procurement  or  permission  and  con- 
currence of  the   plaintiff.      That   the   defendant,  being  a 
person  of  good  and  respectable  character,  was  compelled  by 
the  repetition  of  these  practices  to  leave  the  house,  and  did 
leave  it  for  that  cause,  about  the  beginning  of  March,  1820; 
and  did  not  return.    That  a  respectable  man  of  the  name  of 
Fox,  to  whom  part  of  the  house  had  been  underlet,  left  it  for 
the  same  cause. 

This  evidence  was  objected  to,  and  overruled  by  the 
Judge  as  inadmissible  upon  the  issue  ;  and  the  defendant's 
counsel  excepted.  Verdict  for  the  plaintiff,  damages  9362,52. 

jH.  W.  Warner^  for  the  defendant,  moved  for  a  new  trial, 
and  cited  Hunt  v.  Cope^  (Cowp.  242.)  That  an  eviction 
is  a  good  defence,  he  said,  there  is  no  doubt.  The  evidence 
offered  should  have  gone  to  the  jury,  who  would  have  been 
authorized  to  presume  an  eviction.  If  the  conduct  of  the 
lessor  be  such  as  to  make  it  improper,  inconvenient  or  use- 
less for  the  tenant  to  remain  in  possession,  this  is  equivalent 
to  an  eviction. 

J.  A.  Dunlaps  contra,  said  the  evidence  offered  was  no 
defence  to  the  action ;  and  if  otherwise,  it  was  inadmissible 
under  the  plea. 

In  support  of  the  first  point,  he  cited  3  Cruises'  Dig.  846, 
tit.  Rents,  ch.  3  ;  Co.  Litt.  148,  b. ;  Ld.  Raym.  360 ;  Cro. 
Eiiz.  341 ;  Cro.  Jac  425 ;  3  John.  Rep.  48 ;  T.  Jones,  148  ; 
1  T.  R.  071 ;  7  John.  Rep.  376  ;    13  id.  105 ;  Esp.  Ev.  142; 

To  the  second  point,  1  Phil.  Ev.  153;  Esp.  Ev.  131 ;  2 
Lev.  143  ;  Hob.  326. 

Curia^  per  Sutherland,  J.  Eviction  of  the  whole,  or 
any  part  of  the  demised  premises,  is  a  good  plea  in  bar  to 
an  action  either  of  debt  or  covenant  for  the  rent.  In  this, 
all  the  authorities  agree.  (Cruise,  Dig.  tit.  28,  Rents,  ch. 
3.     Woodfall,  412-13.     1  Saund.  204,  n.  and  cases  there 
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cited.)     The  plea  in  this  case  is  unexceptionable  in  point  of 
form.     It  is  according  to  the  established  precedents.     (Sal" 
mon  V.  Smith,  1  Saund.  203, 4,  n.  2).     It  states  that  the  plain* 
tifi^  (who  was  the  defendant's  lessor,)  entered  into  and  upon 
the  demised  premises,  and  ejected,  expelled,  put  out   and 
amoved  the  said  defendant  from  the  possession  thereof,  and 
kept  and  continued  him  so  ejected,  expelled,  &c.  from  thence 
hitherto.     The  only  question  in  the  case,  is,  whether  the 
evidence  offered  by  the  defendant,  and  which  was  rejected 
by  the  Judge  who  tried  the  cause,  supported  the  plea,  or  was 
of  a  character  which  ought  to  have  been  submitted  to  the 
jury,  for  them  to  decide  whether  it  made  out  the  fact  of 
eiriction  or  not.     No  actual  ouster  or  turning  out  of  posses- 
sion is  pretended.    The  proof  offered  does  not  show  an  entry 
by  the  lessor  upon  the  premises.     It  does  not  make  out 
even  a  trespass.     The  acts  complained  of  as  amounting  to 
an  eviction,  were  committed  in  a  different  part  of  the  same 
bouse,  with  which  the  demised  premises  had  no  connexion 
except  that  the  approach  to  each  was  by  a  common  en- 
trance.    They  operated  not  upon  the  physical  safety  of  the 
tenant,  or  the  physical  condition  of  the  demised  premises ; 
but  upon  the  moral  sense  and  feeling  of  the  defendant.    The 
acts  were  most  exceptionable  in  themselves  ;   and,  if  they 
could  not  be  abated,  the  defendant  had  not  only  a  moral 
right,  but  it  was  his  moral  duty,  to  abandon  the  scene  of 
riot  and   prostitution.     But  they  could  have  been  abated. 
The  law  afforded  a  prompt  and  sufficient  remedy.  The  police 
of  the  city,  upon  the   complaint  of  the  defendant,  would 
have  instantly  taken  the  plaintiff  and  his  associates  into  cus- 
tody, and  punished  them  by  fine  and  imprisonment,  as  often 
as  the  offence  was  repeated.    There  was  no  moral  necessitj^ 
therefore,  for  abandoning  the  premises.     Suppose  the  plain- 
tiff had  been  in  the  habit  of  exhibiting  himself  either  in  the 
common  passage  or  in  the  street  opposite  the  premises  in 
question,  in  indecent  attitudes,   or  in  a  state  of  offensive 
nakedness,  so  that  the  defendant  and  his  family  could  not 
leave  his  house  without  witnessing  the  disgusting  exhibition  ; 
would  this  cause  have  supported  a  plea  of  eviction  ?     They 
would  both  stand  upon  the  footing  of  nuisances,  which  the 
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plaintiff  or  any  other  citizen  might  cause  to  be  abated. 
But  if,  instead  of  taking  that  course,  he  should  abandon  his 
house,  it  must  be  considered  a  voluntary  and  not  a  com- 
pulsory acU 

But  I  apprehend  there  can  be  no  eviction^  without  an  ac- 
tual entry.    Such  is   the   form  of  the   plea,  and  tiie  proof 
must  sustain  it.     The  very  definition  of  the  term  eviction,  is 
an  expulsion  of  the  lessee  out  of  all  or  some  part  of  the  de- 
mised premises  ;  and  Sergeant  Williams  says,  that  to  occa- 
sion a  suspension  of  the  rent,  the  plea  must  state  an  eviction 
or  expulsion  of  the  lessee  by  the  lessor,  and  a  keeping  him 
out  of  possession,  until  after  the  rent  became  due  ;  other- 
wise it  will  be   had.     (1  Saund.  204,  n.  2.)     If  a  construc- 
tive expulsion,  without  entry,  may  constitute   an  eviction, 
which  will  operate  as  a  suspension  of  the  rent,  why  is  the 
averment  of  an  entry  contained  in  all  the  precedents,  and 
why  do  all  the  cases  agree,  that  without  such  averment  the 
plea  would  be  bad  ?  Thus,  in  Timhrell  v.  Bullock,  (Styles, 
446,)  it  is  said  that,  to  make  a  suspension  of  rent  reserv- 
ed upon  a  lease  for  years,  the  lessor  must  oust  the  lessee 
of  part  of  the  thing  let,  at  least,  and  hold  him  out  until  after 
the  day  on  which  the  rent  is  made  payable  by  the  lease ; 
and  if  the   lessee   re-enters,  the  rent  is   revived.      A  re- 
entry pre-supposcs  an  actual  ouster  or  expulsion.     So,  in 
Page  V.  Parr,  (Styles,  432,)  which  was  an  action  of  cove- 
nant for  rent,  the  defendant  pleaded  in   bar,  that  the  plain- 
tiff entered  into  a  part  of  the  land  demised,  before  the  rent 
became  due,  and  so  had  suspended  his  rent.     The  plaintiff 
replied  that  the  defendant  re-entered  and  so  was  possessed  as 
in  his  former  estate.     To  which  replication  there  was  a  de- 
marrer.     And  Kolle,  Ch.  J.  held  the  demurrer  well  taken, 
on  the  ground  that  the  replication  did  not  state  that  the  de- 
fendant, after  re-entry,  continued  in  possession  until  the  rents 
were  due  ;  and  judgment  was  given  for  the  defchdant.     Ac- 
cording to  the  case  of  Salmon  v.  Smith,  (1  Saund.  204,  and 
note  2)  the   plea  would  be  now  held   bad  for  omitting  to 
state  that  the  defendant  was  kept  out  of  possession  until  the 
rent  became  due.     But  this  case  also  clearly  contemplates 
an  actual  cntrv  or  ouster  by  the  lessor,  as  necessary  in  order 
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to  suspend  the  rent.  So,  in  Reynolds  v.  Buckle^  (Hob.  826,) 
which  was  an  action  of  debt  for  rent,  the  defendant  plead- 
ed that  before  rent  due,  the  plaintiff  entered  upon  him  ;  but 
did  not  say  that  he  did  expel  him  or  hold  him  out ;  and  the 
plea,  on  that  ground,  was  declared  to  be  of  itself  an  insuffi- 
cient bar.  But  in  that  case  it  was  cured  by  the  verdict. 
Bushell  v.  Lechmore^  {I  Lord  Ray.  369,)  also  decides  that 
a  mere  entry  or  trespass  without  an  eviction  will  not  sus- 
pend the  rent.  Upon  this  point  all  the  cases  concur.  Hunt 
V.  Cope^  (1  Cowp.  242,)  is  a  strong  case.  There  the  de- 
fendant pleaded  that  the  lessor,  with  force  and  arms,  enter- 
ed upon  the  demised  premises  and  demolished  a  summer 
house,  being  a  part  of  the  premises,)  by  means  whereof  the 
tenant  had  been  deprived  of  the  use  of  the  summer  house,  See* 
This  plea  was  held  to  be  bad,  because  it  did  not  aver  an  ac- 
tual eviction  or  expulsion  of  the  lessee.  The  defendant's 
counsel  urged  that  the  facts  in  the  plea  amounted  to  an  evic- 
tion, on  the  ground  that  an  actual  entry  was  stated,  and  a 
destruction  of  a  portion  of  the  premises  ;  and  if  an  eviction 
could  be  constructively  pleaded,  this  would  seem  to  be  good. 
But  all  the  Court  held  it  bad,  and  Aston,  J.  says,  all  the 
cases  in  the  books  suppose  the  lessee  to  he  put  out  of  posses- 
sion. Therefore,  mei'ely  saying  that  he  was  deprived  of  the 
enjoyment  of  the  premises  is  not  sufficient.  If  it  is  necessa- 
ry to  state,  in  terms,  that  the  lessee  was  turned  out  of  posses- 
sion, in  order  to  make  a  good  plea  of  eviction,  it  would  seem 
to  follow  that  the  proof  in  support  of  the  plea  must  be 
substantially  of  the  same  character.  Lord  Mansfield,  in 
Hunt  V.  Cope^  says  that  the  facts  there  stated,  might  have 
been  sufficient  for  the  jury  to  have  found  for  the  defendant 
under  a  good  plea  of  eviction.  But  there,  it  will  be  recol- 
lected, an  actual  entry ^  and  a  physical  destruction  of  a  por- 
tion of  the  premises  are  averred ;  and  if  an  actual  ouster  can 
be  inferred  from  circumstances,  it  surely  might  in  that  case ; 
yet  Lord  Mansfield  considers  it  as  matter  of  doubt. 

In  the  case  before  us,  there  was  not  only  no  actual  entry, 
but  no  assertion  either  express  or  implied,  of  a  right  of 
entry  on  the  part  of  the  lessor,  or  of  any  other  right  or 
control  over  the  demised  premises.     The  disturbance  suf~ 
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fercd  by  the  lessee  was  the  consequence  of  conduct  on  the 
part  of  the  lessor,  which  partook  of  the  nature  of  a  nuisance, 
and  which  he  had  the  power  of  abating  at  pleasure.  He 
was  noty  therefore,  constrained  by  any  necessity,  either 
moral  or  physical,  to  abandon  the  premises ;  and,  in  judg- 
ment of  law,  so  far  as  this  action  is  concerned,  his  abandon- 
ment must  be  considered  voluntary.  The  evidence  offered 
was  properly  rejected  by  the  Judge.  The  motion  for  a  new 
trial  must  be  denied. 


UTICA,. 

Aug.  1825. 


New  trial  refused. 


Jackson,  ez  dem.  Swartwout  and  wife,  agcunst  Cole. 


Ejbctment  for  one  fourth  of  the  south  part  of  lot  No.  10,  The  parol 
in  Glen's  purchase,  in  Herkimer  county,  tried  at  the  Circuit  one^^poMM- 
in  that  county,  before  Williams,  C.  Judge,  July  8,  1823.        "on  of  land., 

''  as   to  the  na- 

ture  and  ex-^ 
tent  of  hia  interest,  no  legal  title  being  vhown  in  him,  are  admissible  against  him  as  evi' 
dence,  and  ag^ainst  those  who  claim  under  him,  unless  it  appear  that  there  is  higher  testi' 
mony  as  to  the  matter  sought  to  be  shown  by  parol. 

Where,  in  ejectment,  the  defendant  gave  evidence  to  show  that  certain  lands  of  D.Cr 
under  whom  the  lessors  of  the  plaintiff  claimed  title,  wero  forfeited  by  an  act  of  attainder, 
held,  that  this  was  prima  facie  evidence  that  the  title  to  the  premises  in  question  was  once 
in  D.  C. :  and  that  the  plaintiff  might,  without  further  proof  of  tiUe  in  D.  C.  proceed  to  de- 
duce a  tiUe  from  him. 

Where  an  act  for  vesting  certain  lands  of  D.  C.  in  C.  C.  referred  to  a  location  and  enu- 
meration of  the  lands  of  D.  G.  made,  &c.  and  delivered  to  the  commissioners  of  forfeitures, 
and  directed  them  to  be  appraised  by  such  persons  as  the  commissioners  of  forfeitures 
should  appoint,  and  the  appraised  value  to  be  paid  either  to  the  commissioners,  (mt  treasurer, 
&c. ;  as  against  the  state,  the  location  and  enumeration,  thus  adopted  by  the  act,  are  con- 
elusive  that  the  lands  mentioned  in  them  belonged  to  D.  C. 

An  eitemplification  of  a  copy  of  the  certi6cate  of  the  appraisers  filed  in  the  trea9urer*a 
office,  having  an  endorsement  by  the  treasurer  upon  it,  that  the  original  had  been  deliver- 
ed to  C.  C.  deceased,  and  it  being  shown  that  it  could  not  be  found  amonff  the  papers  of  C. 
C.  was  held  admissible  in  evidence,  though  it  was  the  exemplified  copy  or  a  copy. 

This  copy  having  been  furnished  to  the  treasurer  by  the  commissioners  or  forfeitures 
for  his  information,  and  as  his  guide  under  the  act  for  vesting  the  land  in  C.  C,  may  be 
regarded  as  an  original  for  some  purposes,  and  especially  as  against  the  state,  the  treasurer 
having  endorsed  upon  it  all  he  did  under  it. 

Where  a  state  officer,  s.  g,  the  treasurer,  does  an  act  which  would  be  a  violation  of  his 
duty  unless  certain  terms  or  conditions  had  first  been  performed  by  an  individual ;  as  be. 
tween  the  state  and  the  individuiJ,  such  performance  shall  be  deemed,  prima  facie,  to  have 
taken  place. 

Under  what  circumstances  a  conveyance  from  a  trustee  to  his  cestuy  pu  trust  is  to  be 
presumed. 

To  what  extent  the  acts  of  state  officers,  as  the  treasurer,  surveyor  general,  &c.  shall  be 
evidence  against  the  state. 

Manner  of  proving,  documents  from  the  comptroller's  office. 
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On  the  Irial,  the  plaintiff  read  in  evidence  a  deed  from 
J.  O.  Hoffman,  Eliza  Ann  Golden,  and  T.  Cooper,  to  Cole, 
the  defendant,  dated  January  21,  1798,  for  400  acres  of  land, 
in  lot  No.  10,  Glen's  purchase,  including  the  premises  in 
question. 

James  Gochran,  a  witness  for  the  plaintiff,  testified,  that  he 
knew  T.  Cooper ;  that  he  died  four  or  five  years  ago ;  that 
he  also  knew  Catharine,  the  wife  of  T.  Cooper ;  and  that 
she  died  in  1796  or  1797,  leaving  issue  a  son.  Golden  Coop- 
er, who  died  without  issue  several  years  ago,  and  [a  daugh- 
ter, Alice  Ann,  who  is  married  to  Swartwout,  the  lessor. 
That  Cole,  the  defendant,  a  few  days  before  the  trial  cal- 
led on  him  to  subpcena  him  as  a  witness,  and  said  he  wanted 
to  prove  the  death  of  Mrs.  Cooper ;  that  he  was  sued  by 
Swartwout  and  wife  for  part  of  his  land ;  that  when  he 
bought  the  land.  Cooper  only  had  signed  the  deed  ;  but  ibat 
the  land  belonged  to  his  wife.  He  also  said,  that  if  Mrs.  Coop- 
er had  signed  the  deed,  he  should  have  been  perfectly  safe. 

It  was  further  proved  that  Mrs.  Cooper  was  the  daughter 
of  David  Colden;  that  she  was  born  about  the  year  1775  ; 
that  she  married  T.  Cooper  in  1792,  and  died  in  1796  or 
r.97.  That  David  Colden  had  four  children,  Mary,  wife  of 
J.  O.  Hoffman,  C.  D.  Colden,  Eliza  Ann  Colden,  and  Mrs. 
Cooper. 

The  defendant's  counsel  then  read  the  act  of  attainder  of 
October  22d,  1779,  by  which  David  Colden  was  attainted 
by  name. 

The  plaintiff's  counsel  then  read  in  evidence  an  act  en- 
titled, "  an  act  for  vesting  the  estate  of  D.  Colden,  deceased, 
not  already  sold  in  Cadwallader  Colden,  passed  April  21, 
1787;  the  first  section  of  which  vested  all  the  lands  of  D. 
Colden  in  C.  Colden,  in  trust  for  the  children  of  D.  Colden, 
and  gave  the  trustee  power  to  maintain  suits  in  his  own 
name.  The  second  section  provided,  that  C.  Colden  should 
pay  to  the  commissioners  of  forfeitures,  or  to  the  treasurer, 
the  appraised  value  of  the  lands  in  public  securities,  and 
should  also  deliver  to  the  surveyor  general  certain  papers 
belonging  to  the  ofiScc  of  the  surveyor  general  of  the  colony, 
and  make  and  file  an  aflidavit  of  the  delivery  of  such  papers. 
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The  act  also  gave  C.  Colded,  the  trustee,  power  to  mort- 
gage, or  sell  enough  of  the  lands  for  the  repayment  of  such 
monies  as  he  should  advance. 

The  defendant's  counsel  objected,  that  it  was  not  proved 
that  the  conditions  of  this  act  had  been  complied  with. 

The  plaintiff  *s  counsel  contended,  that  no  one  but  the 
people  could  take  advantage  of  the  non-fulfilment  of  the 
conditions  of  the  act  of  1787  ;  and  so  the  Circuit  Judge  de- 
cided. 

But  to  shew  the  conditions  complied  with,  the  plaintiff 
read  a  certified  paper  from  the  comptroller's  office,  sealed 
by  the  comptroller's  seal. 

This  paper  contained  the  copy  of  an  appraisement  of  the 
lands  of  D.  Col  den,  made  pursuant  to  the  act  of  1787,  in 
which  the  premises  in  question  were  included,  and,  at  the 
bottom  of  it,  was  a  copy  of  a  certificate  by  the  commissioners, 
of  forfeitures,  dated  August  23,  1788,  that  it  was  a  copy  of 
the  appraisement.  Then  followed  a  certificate  from  G.  Bar- 
ker the  (then)  treasurer,  by  which  it  appeared  that  C.  Gol- 
den had  paid  the  appraised  value  of  the  lands,  and  that  the 
treasurer  had  given  him  a  receipt  for  the  money. 

It  was  proved  that  the  lands  mentioned  in  the  appraisal 
were  generally  held  under  the  children  of  D.  Golden  or  some 
of  them. 

Morse,  a  witness,  swore  that  he  had  compared  the  paper 
from  the  comptroller's  office  with  the  one  on  file,  and  that 
it  was  a  true  copy;  that  the  state  had  never  made  any 
claims  to  these  lands ;  that  he  had  searched  among  the 
papers  of  G.  Golden,  deceased,  the  trustee,  and  that  the  origin 
nal  of  the  paper  from  the  comptroller's  oflice  could  not  ber 
found. 

The  plaintifiT's  counsel  then  read  in  evidence  an  exempli^ 
fied  copy  of  the  will  of  Lieut.  Gov.  C.  Golden,  from  the  office 
of  the  surrogate  of  New  York  ;  and  also  a  certificate  from  the 
surrogate  that  the  original  was  not  in  his  office,  and  a  like 
certificate  from  the  secretary  of  state,  that  the  original  will 
was  not  among  the  probate  papers  deposited  in  his  office. 

This  will  directed  Grov.  Colden's  executors  to  divide  his 
lands  equally  among  his  children.     The  plaintiff's  counsel 
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"^^^^^^^  *  deed  made  by  the  surviving  executor  of  this  will,  dated  Oc- 
tober, 1787,  by  which  it  appeared  that  the  premises  in  quei- 
tion  fell  to  the  share  of  the  testator's  son  David  Golden.  It 
was  proved  that  all  the  lands  of  Lieut.  Gov.  Golden  were 
held  pursuant  to  this  partition  deed. 

The  whole  of  the  above  evidence  was  received  subject  to- 
all  legal  exceptions. 

The  defendant  was  admitted  to  be  in  possession,  and  the 
jury,  under  the  direction  of  the  Judge,  found  a  verdict  for 
the  plaintiff  for  an  undivided  fourth  part  of  the  premises. 
The  additional  facts,  necessary  to  present  the  points  decided* 
will  be  found  in  the  opinion  of  the  Court. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for 
a  new  trial. 

M.  Hoffman^  for  the  defendant.  1.  No  title  in  the  lessors 
was  made  out.  The  testimony  was  not  sufficient  to  estab- 
lish the  seisin  of  D.  Golden.  The  testimony  of  Cochraa 
cannot  be  received  as  to  title.  (6  John.  Rep.  20.)  The  very 
act  of  subpoenaing  witnesses  to  defend  the  suit,  instead  of 
admitting  the  rights  of  the  lessors,  denied  them. 

If  the  title  was  once  in  D.  Golden,  it  vested  in  the  people 
by  the  act  of  attainder;  and  if  the  act  of  1787  divested  the 
people  of  their  estate,  it  vested  the  legal  estate  in  G.  Golden, 
not  in  the  children  of  D.  Golden.  The  former  had  power 
to  sell  or  mortgage.  The  legal  estate,  therefore,  would  not 
be  executed  by  the  statute  of  uses,  but  would  remain  in  his 
heirs.  (Gruises'  Dig.  Trust,  ch.  1,  s.  26.  1  Ves.  142.  2 
Saund.  11,  n.(17.)    3  B.  &  P.  174.    2  T.  R.  648.) 

2.  G.  Golden  never  complied  with  the  conditions  of  tho 
act  of  1787 ;  and,  therefore,  the  title  never  vested  in  him. 
The  conditions  are  all  precedent ;  and  until  performed,  the 
title  remained  in  the  state. 

3.  The  paper  from  the  comptroller's  office  was  improperly 
received.  It  was  a  certified  copy  of  a  copy  relative  to  an 
appraisal  of,  and  payment  for  lands.  Such  a  copy  ia  not 
evidence.  (1  DalL  64.)  Inquiry  and  search  for  the  original 
should  have  been  made  among  C.  Golden's  heirs. 

4.  The  will  of  Lieut.  Grov.  Golden  was  not  properly  au- 
thenticated.    The  exemplification  was  from  the  surrogate  of 
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New- York ;  but  by  the  act  concerning  wills,  (1  R.  L.  868,) 
this  should  have  been  from  the  court  of  probates. 

The  testimony  of  Cochran  will  doubtless  be  much  relied 
on ;  but  it  could  not  be  understood  to  mean  any  thing  more 
than  that  the  defendant  bad  a  title  to  his  farm  from  Cooper ; 
and  that  a  claim  was  now  set  up  to  it  as  his  wife's  land. 

There  is  nothing  from  which  a  conveyance  from  C.  Coldcn 
to  the  children  of  D.  Colden  can  be  presumed. 

J,  O.  Morsct  contra*  1.  The  evidence  of  Cochran,  alonet 
tnade  out  a  perfect  right  of  recovery  in  the  lessors.  The  de- 
fendant held  by  virtue  of  a  deed  from  one  of  the  daughters  of 
D.  Colden,  and  the  husbands  of  two  other  of  bis  daughters* 
He  took  the  deed  in  1798.  Mrs.  Cooper  having  died  the  year 
before,  T.  Cooper,  one  of  the  grantors,  had  no  interest  ex* 
cept  his  estate  by  the  curtesy,  which  expired  with  him. 

Again :  both  the  partition  deed  and  the  paper  from  the 
comptroller's  office,  shew  that  the  premises  belonged  to  D. 
Colden  before  his  attainder ;  and  the  act  of  1787  vests  all  bis 
lands  in  C.  Colden,  in  trust  for  the  children  of  D.  Colden. 

2.  It  was  not  necessary  for  us  to  show  the  conditions  of 
the  act  of  1787  complied  with.  None  but  the  people  can 
take  advantage  of  a  non«compliance.  (Com.  Dig.  Condition, 
(O).  3  Atk.  134.  Co.  Litt.  214,  a.)  Had  they  been  a  party 
to  this  suit,  they  could  not  object  the  non  compliance,  with- 
out shewing  office  found.  {People  v.  Browne  1  Caines'  Kep. 
416.)  The  state  has  made  no  claim  to  any  of  these  lands 
since  1787 ;  but  suffered  them  to  be  held  by  the  children  of 
D.  Colden.  Such  a  lap^  of  time  will  warrant  a  presumption 
that  the  conditions  have  been  complied  with. 

3.  It  was  not  necessary,  in  order  to  make  out  our  case,  to 
resort  to  the  will  of  Lieut.  Grov.  Colden.  The  partition  and 
possession  under  it  proved,  prima  facie,  at  least  that  the  Utle 
was  in  D.  Colden,  independent  of  the  will. 

The  defendant  is  estopped  to  object  that  the  estate  did  not 
puss  and  become  executed  by  the  statute  of  uses.  By  his  act 
of  taking  a  title  from  Cooper,  he  acknowledged  his  estate ; 
and  we  claim  under  him.  Beside,  '*  an  estate  in  a  trustee 
shall  not  be  set  up  against  the  ceMuy  que  trust;  any  thing 
shall  rather  be  presumed."  (Cowp.  36,  per  Ld.  Mansfield.) 
The  statute,  however,  did  execute  the  use.    The  author- 
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uncA,      ities  cited  on  the  other  side  are  where  the  trustees  had  power 
Anf.  1825.    j^  ggii  jjjg  whole  estate.      In  this  case  the  power  waa  to  aell 

Jadwm  only  a  part,  and  the  power  to  mortgage  a  part  operated,  at 
J^  most,  as  a  mere  charge  on  the  land,  and  the  fee  was  left  to 
be  executed  in  the  cestids  que  tisef  subject  to  a  lien  which  is 
regarded  by  the  law  as  merely  personal.  If,  however,  the 
trustee  ever  had  the  legal  estate,  it  was  only  for  a  sufficient 
time  to  re-imburse  himself;  and  this  object  having  been  an- 
swered, it  is  now  in  the  cettuis  que  use.  (1  Cruises'  Dig.  tit. 
12,  Trust,  s.  5.     3  East,  162.) 

JD.  Cocfy,  (same  side.)  It  would  be  difficult  to  state  an 
admission  more  full  or  unequivocal  than  the  one  made  by 
the  defendant  to  Cochran.  The  declarations  of  a  party  in 
possession  as  to  his  title,  are  evidence  against  him,  and  all 
claiming  under  him.  (4  John.  Rep.  230,  234.)  This  propo- 
sition is  illustrated  by  a  variety  of  cases  in  our  reports,  less 
strong  than  the  present  one.  (12  John.  9d.  18  id.  S82.) 
The  case  cited  against  us  from  6  John.  20,  was  an  attempt 
to  prove  a  transfer  of  title  by  parol.  To  allow  this,  would 
overrule  the  statute  of  frauds ;  but  no  such  consequence  fol- 
lows from  receiving  the  acknowledgment  of  a  defendant  who 
shows  no  title,  as  prima  facie  evidence  of  title  in  the  lessors. 

Again :  ofibring  the  act  of  attainder  in  evidence  was  ao 
affirmation  that  D.  Colden  once  owned  the  land.  To  repel 
this,  we  read  the  act  of  1787.  The  defendant  now  says  D, 
Colden  never  owned  the  premises.  Why  then  did  he  shew 
the  act  of  attainder  7 

But  we  shew  a  title  in  D.  Colden.  The  commissioners 
of  forfeitures  furnished  the  treasurer  of  the  state  with  a  copy 
of  the  location  and  appraisal,  made  pursuant  io  the  act  of 
1787.  This  included  the  premises  in  question.  The  treas* 
arer  received  from  C.  Colden,  the  trustee,  the  value  of  these 
lands. 

The  writing  from  the  comptroller's  office  was  not  a  copy 
of  a  copy  within  the  meaning  of  the  rule  relied  upon.  The 
memorandum  made  on  the  copy  by  the  treasurer,  constituted 
it,  in  one  sense,  and  for  the  purpose  of  the  present  investi* 
gation,  an  original  document.  It  was,  at  least,  prima  fad^ 
evidence* 
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Curitz^  per  Sutherland,  J.  I  think  the  plaintiff  is  enti-  utica, 
tied  to  recover.  The  deed  from  Cooper  to  the  defendant,  ^^'  ^®^ 
and  his  admissions  to  Cochran  that  the  estate  belonged  to  jmekam 
Mrs.  Cooper,  and  that  if  she  had  signed  the  deed  with  her  J\ 
husband,  his  title  would  have  been  good,  were  sufficient, 
prima  faciey  to  establish  the  fact  that  Cooper  was  only  tenant 
by  the  curtesy,  and  that  the  estate  belonged  to  his  wife,  of 
whom  Mrs.  Swartwout,  one  of  the  lessors  of  the  plaintiff,  is 
the  sole  heir.  The  admissions  of  the  defendant  do  not  fall 
within  the  class  of  cases,  in  which  it  has  been  hefd  that  parol 
acknowledgments  as  to  the  title  of  real  estate  are  inadmis- 
sible. I  think  it  will  be  found,  in  all  those  cases,  either  that 
a  title  had  been  previously  made  out,  which  it  was  sought 
to  divest  by  the  parol  admissions,  contrary  to  the  provisions 
of  the  statute  of  frauds,  or  it  appeared  from  the  acknowledg- 
ments themselves  that  there  had  been  written  conveyances, 
and  that  the  admissions,  therefore,  were  not  the  best  evi- 
dence that  existed  in  the  case.  Thus,  in  Jackson  v.  Vos- 
^fg^  (7  John.  186,)  after  the  plaintiff  had  established  his 
title,  the  defendtint  offered  to  prove  a  parol  disclaimer,  by  the 
lessors  of  the  plaintiff,  of  any  right  to  the  premises.  So  in 
Jackson  v.  Kisselbrack,  (10  John.  336,)  the  defendant  claim- 
ed title  under  an  agreement  between  him  and  the  lessor  of 
the  plaintiff,  which  was  held  to  amount  to  a  lease  or 
present  demise.  He  also  proved  the  payment  of  rent.  The 
plaintiff  then  offered  to  show  that  the  defendant  had  dii- 
elaimed  holding  under  him,  and  had  expressly  denied  his 
title.  The  Court  say,  if  an  interest  passed  to  the  defendant 
by  the  agreement,  no  subsequent  disclaimer  by  parol  can  ab- 
rogate it ;  for  a  freehold  interest  can  not  be  divested  by  words 
in  pais.  In  Brant  v.  Livermore,  (10  John.  358,)  after  the 
lessors  of  the  plaintiff  had  established  their  title  to  the  pre- 
mises in  question,  the  defendant  offered  to  show,  that  two  of 
the  lessors,  since  the  commencement  of  the  suit,  had  dis- 
claimed all  interest  or  ownership  in  the  land.  The  Court 
say  parol  evidence  of  a  disclaimer  to  a  tille  to  real  property, 
otherwise  valid  is  inadmissible.  So  in  Jackson  v.  Cary^ 
{\6  John.  302,)  the  defendant  had  established  a  clear  legal 
title ;  and  it  was  attempted  on  the  part  of  the  plaintiff  to 
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show  that  she  had  repeatedly  admitted  that  slie  had  only  a 
life  estate,  and  that  the  grantor  of  the  plaintiff  had  a  right  to 
convey  the  fee  subject  to  her  life  estate.  Ch.  J.  Spencer 
says,  the  parol  declarations  made  by  the  defendant  avail 
nothing ;  for,  though  parol  declarations  of  tenantcy  have 
been  received,  with  certain  qualifications  parol  proof  has 
never  yet  been  admitted  to  destroy  or  take  away  a  title. 

In  Jackson  v.  Shearman^  (6  John.  19,)  it  appeared  from 
parol  admissions  that  there  had  been  a  written  conveyance  ; 
and  the  Court  excluded  the  parol  proof,  saying  that  the  ex- 
tent of  the  title  transferred,  &c.  rested  upon  higher  evidence 
than  upon  parol  proof  of  acknowledgment  by  the  party.  It 
rested  upon  the  written  assignment  of  the  lease. 

But  where  the  party  in  possession  has  not  established  a 
legal  title,  his  declarations,  and  the  declarations  of  those 
under  whom  he  claims,  as  to  the  nature  and  extent  of  their 
interest,  or  as  to  the  right  of  the  plaintiffs,  have  repeatedly 
been  received  in  evidence.  Thus,  in  Jackson  v.  Barely  (4 
John.  230,)  declarations  of  a  party  under  whom  the  defend- 
ant  claimed,  showing  a  distrust  of  his  own  right,  and  an  ad- 
mission of  the  title  of  the  plaintiff,  were  held  admissible. 
So  also  in  Jackson  v.  Belknap,  (12  John.  96,)  and  in  Jackson 
V.  M'Vey,  (18  John.  330,)  the  defendant  was  allowed  to 
give  evidence  of  the  declarations  of  one  of  the  lessors,  to 
show  under  what  title  he  held. 

But  independently  of  the  admissions  of  the  defendant,  the 
evidence  of  title  in  the  lessors  of  the  plaintiff  was, /yrtma  ja^ 
cie^  sufficient.  That  the  premises  in  question  were  once  the 
property  of  David  Colden,  appears  to  me  to  be  admitted  by 
the  course  of  the  defence  upon  the  trial.  Before  the  plaiotifis 
bad  attempted  to  connect  themselves  with  David  Coldeo,  or 
to  show  that  he  was  the  owner  of  the  property,  and  the 
source  of  their  title,  the  defendant  introduced  the  act  of 
October  22d,  1779,  by  which  the  land  and  real  estate  of  Da- 
vid Colden  were  declared  to  be  forfeited  to,  and  vested  in  the 
people  of  this  state.  This  evidence  had  neither  force  nor 
pertinency,  unless  the  premises  in  question  were  a  part  of 
the  lands  so  forfeited.  It  proceeded  upon  the  admission 
that  the  plaintiff  had  made  out  a  title,  prima  facie,  and  was 
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intended  to  show  a  title  out  of  the  plaintiflT,  and  in  the  peo-  j^^^^ 
pie  of  the  Slate.  To  repel  this  evidence,  the  plaintiff  read  ^J^y-^. ' 
the  act  of  April  21,  1787,  for  vesting  the  estate  of  David  JmImor 
Golden,  not  already  sold,  in  Cadwalladcr  Golden,  in  trust  for  q^'^ 
the  children  of  David  Golden,  of  whom  Mrs.  Gooper  was 
one.  The  act  refers  to  a  certain  location  or  enumeration  of 
the  lands  of  David  Golden,  madebyCadwallader  Golden,  on 
the  1st  of  August,  1786,  and  delivered  to  the  commissioners 
of  forfeitures  of  the  western  district;  and  directs  them  to  h% 
appraised  by  such  appraisers  as  the  commissioners  should  ap« 
point,  and  the  appraised  value  to  be  paid,  either  to  the  com* 
missioners  or  to  the  treasurer  of  the  state  for  the  time  being : 
and  certain  maps  and  papers  which  were  in  the  possession 
of  David  Golden  at  the  time  of  his  death,  and  which  belong* 
ed  to  the  office  of  the  surveyor  general,  were  to  be  procur- 
ed, and  delivered  by  Gadwallader  Golden  to  the  surveyor 
general,  &c.  before  the  act  could  take  effect.  As  against 
the  state,  the  location  thus  referred  to  and  adopted  by  the 
act,  would  be  conclusive  evidence  that  the  lands  mentioned 
were  the  lands  which  belonged  to  David  Golden.  It  was 
those  lands  that  were  to  be  appraised  and  paid  for.  The 
location  is  spoken  of  in  the  act  as  having  been  delivered  to 
the  commissioners  of  forfeitures. 

The  exemplification  of  the  copy  of  the  certificate  of  the 
appraisers  was  competent  evidence ;  and  it  established  the 
fact  that  the  premises  in  question  were  included  in  the  loca* 
tion  delivered  to  the  commissioners  by  Gadwallader  Golden, 
of  the  lands  of  David ;  that  they  had  been  appraised  pursu- 
ant to  the  statute,  and  the  appraised  value  paid  into  the 
treasury  of  the  state.  It  was  objected  to  this  document,  that 
it  was  but  the  copy  of  t  copy.  It  however  appears  from  the 
certificate  of  G.  Barker,  the  treasurer,  endorsed  on  the  docu- 
ment that  the  original  certificate  had  been  delivered  to  Gad- 
wallader Golden,  and  it  was  shown  by  Mr.  Morse  that  they 
were  not  to  be  found  among  the  papers  of  Mr.  Golden. 
This  was  sufficient  to  authorise  the  introduction  of  secon- 
dary evidence. 

But  although  this  certificate  is  styled  a  copy,  it  may  well 
be  considered  an  original  for  certain  purposes.     It  was  the 
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evidence  furnished  by  the  commissioners  of  forfeitures  to 
the  treasurer,  as  to  what  lands  of  David  Golden,  were  in- 
cluded in  the  location  mentioned  in  the  act,  and  of  their 
having  been  appraised  pursuant  to  the  act,  in  order  that  he 
might  know  what  amount  to  receive  from  the  trustees.  The 
treasurer  considered  it  as  affording  competent  evidence 
upon  those  points,  as  his  voucher  or  authority  for  receiving 
payment  pursuant  to  the  statute.  He  accordingly  endorsed 
upon  it  all  that  he  did  under  it  ;  the  amount  received ;  that 
he  gave  a  receipt  for  it  to  Mr«  Golden  ;  but  that  he  gave  no 
deed  or  conveyance,  Mr.  Golden  resting  his  title  apoa  the 
certificate  of  the  appraisers,  and  upon  his  receipt  for  the 
money ;  and  put  it  on  file  in  the  ofllice.  As  against  the  state, 
it  is  certainly  to  be  considered  an  original  document ;  and 
as  verifying  all  that  is  contained  in  it.  So  far  as  the  treasa* 
rer^s  certificate  is  concerned,  it  is  original ;  and  proves  the 
payment  of  the  apprraised  value  of  the  land  in  the  state,  from 
which  a  previous  compliance  on  the  part  of  the  trustee,  with 
all  the  other  requirements  of  the  act,  is  necessarily  to  be 
inferred. 

In  Jctckson  v.  Belknap,  (12  John.  96,)  the  lessor  claimed 
title  undera  deed  from  the  surveyor  general,  which  was  given 
under,  and  pursuant  to  the  provisions  of  an  act  of  the  legis* 
iature,  authorizing  the  surveyor  general  to  sell  such  lands  of 
one  Weatherhead  as  one  Gockburn  should  discover  to  have 
become  forfeited  by  the  attainder  of  Weatherhead ;  and 
which  had  been  previously  discovered.  This  act,  and  the 
deed  from  the  surveyor  general,  were  held  to  afford  prima 
facie  evidence  that  the  lands  mentioned  in  the  deed  were 
lands  discovered  by  Gockburn,  and  which  had  been  forfeited 
by  the  attainder  of  Weatherhead.  The  court  say,  the  sur- 
veyor general  was  a  public  ofllcer  executing  a  special  trust 
reposed  in  him  by  the  act.  He  was  only  authorised  to  seH 
such  lands  as  Gockburn  should  discover  to  him  to  have  be- 
come forfeited  by  the  attainder  of  Weatherhead.  It  is  to  be 
presumed,  therefore,  that  due  inquiry  was  made  by  him ;  and 
the  title  given,  in  pursuance  thereof,  is  to  be  received,  in  the 
first  instance,  as  given  conformably  to  the  requisites  of  the 
act.    So  in  this  case,  the  fact  that  the  ofllcersof  government 


OF  THE  STATE  OF  NEW-YORK. 


507 


whose  duty  it  was  to  see  the  provisions  of  the  act  of  1787 
carried  into  effect,  and  complied  with  on  the  part  of  the 
trustee,  have  proceeded  as  they  could  not,  consistently  with 
their  duty  have  done,  unless  the  trustee  had  performed 
whatever  was  incumbent  on  him  to  do,  is  prima  fade  evi- 
dence of  performance  on  his  part  The  act  of  the  27th  of 
January,  1789,  passed  for  the  relief  of  Cadwallader  Golden, 
assumes,  and  takes  it  for  granted,  that  he  had  complied  sub- 
stantially with  the  act  of  1787.  I  am  therefore  of  opinion  that 
it  was  sufficiently  shown,  that  the  premises  in  question  were 
included  in  the  location  delivered  by  Cadwallader  Coiden  to 
the  commissioners,  as  mentioned  in  the  act;  that  the  title  of 
David  Coldeo  to  the  lands  was  recognized  by  the  act ;  and 
that  it  was  therefore  unnecessary  for  the  plaintiff  to  give  fur- 
ther evidence  on  that  point;  and  that  a  compliance  on  the 
part  of  the  trustee  with  the  conditions  of  the  act,  was  prima 
Jacie,  established. 

Bat  it  is  said,  if  the  provisions  of  the  act  of  1787  were 
complied  with,  then  the  legal  estate  in  the  lands  of  David 
Coiden,  mentioned  in  the  act  vested  in  Cadwallader  Cdden, 
and  is  not  shown  to  have  been  transferred  to  the  heirs  of 
David.  Whether  the  trust  created  by  the  act  of  1787,  was 
executed  in  the  children  of  David  Coiden  by  the  statute  of 
uses,  or  not,  I  do  not  deem  it  material  to  decide ;  for  admitting 
that  it  was  not,  I  am  clearly  of  opinion  that  a  conveyance  from 
cbe  trustee  to  the  cestuy  que  trusty  is,  under  the  circumstaocef 
of  this  case,  to  be  presumed,  if  such  conveyance  was  neces- 
sary to  vest  the  legal  estate  in  them. 

The  children  of  David  Coiden  were,  by  the  very  terms  of 
the  act,  the  individuals  intended  to  be  benefitted  by  it 
The  lands  of  David  were  declared  to  be  vested  in  Cadwallap 
der  in  trust  for  them.  The  power  given  to  the  trustee  to 
sell  or  mortgage  a  portion,  if  necessary,  in  order  to  pay  the 
appraised  value  of  the  state,  was  a  power  given  for  their 
.benefit  If  the  trustee  advanced  it,  he  was  authorized  to  sell 
or  mortgage  for  his  indemnity.  There  is  no  evidence  that 
the  money  paid  by  the  trustee  to  the  treasurer  was  his  own 
money,  and  not  money  raised  and  advanced  by  the  heirs. 

Vol.  IV.  78 
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But  if  such  be  the  presumption  of  law,  thea  it  is  fairly  to 
be  intended,  after  this  lapse  of  time,eitlier  that  it  was  subse- 
quently repaid  by  the  heirs,  or  that  the  trustee  exercised  the 
power  given  to  him  by  the  act ;  and  sold  enough  of  the  es- 
tate to  reimburse  all  his  advances.  If  so,  then  the  purpose 
for  which  the  legal  estate  was  vested  in  him  was  acconv- 
plished ;  and  it  became  his  duty  to  convey  it  to  the  heirs  ; 
and  the  law  will  presume  that  he  did  his  duty.  (4  T.  R. 
682.  Cowp.  46.  3  Burr.  1901.  Doug.  721.  II  John, 
456.)  This  presumption  derives  confirmation  from  the  fact, 
as  testified  to  by  Morse,  that  many  portions  of  the  land  ot 
David  Golden,  mentioned  in  the  location  and  apprarsemeaty 
had  been  held  for  upwards  of  thirty  years  under  bis  heirs  ; 
and  also  from  the  circumstance,  that  the  defendant  himself^ 
as  early  as  1798,  took  a  conveyance  for  the  premises  in  ques- 
tion from  one  of  the  daughters  of  David  CJolden,  and  thft 
husbands  of  two  others. 

Indeed,  it  may  be  questionable  whether  this  is  not  such  a 
recognition  of  the  legal  title  of  the  heirs  as  to  preclude  the 
defendant  from  denying  that  it  passed  from  the  trustee  to  the 
cestuy  que  tnisL 

Holding  as  I  do,  that  the  act  of  1787  recognizes  the  laiids> 
mentioned  in  the  location  of  Cadwallader  Golden,  as  the 
lands  of  David  Golden,  to  be  appraised  and  paid  for ;  and 
that  the  proceedings' under  that  act  suflSciently  identify  them, 
and  show  the  premises  in  question  to  be  a  portion  of  them, 
it  becomes  unnecessary  to  trace  the  title  of  David  CoIdei> 
farther  back.  All  the  testimony,  therefore,  in  refation  to  the 
will  of  Lieut.  Gov.  Golden,  and  the  partition  and  holding  in 
conformity  to  it,  becomes  immaterial. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  for  one  undivided  fourth  part  of  the  premises  ift 
question. 

New  trial  denied «. 
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Jacksou,  ex  dem.  Stewart,  againtt  Towk. 

Ejectment  for  60  acres  of  land  in  Cherry  Valley,  Otsego  ,p^  recover 
county,  tried  at  the  December  circuit  for  that  county,  1824.  in    ejjecu^ent 

On  the  trial,  the  plaintiff  proved  that  Eleanor  Town,  the  ^^^  J^  J^ 
mother  of  the  defendant,  had  been  in  possession  of  the  !^^H"J^  <^A 
premises  in  question,  claiming  them  as  her  own,  and  exer-'^^iS^^pu^ 
cisingacts  of  ownership  over  them,  till  November  1st,  1820,  pot  in  powew 
when  she  removed  off  them.  The  defendant  moved  on,  tiff  must  proya 
in  April  or  May,  1824.     It  did  not  appear  who  had  posses*'  *«"«»■*    ^t^e 

f  •''  '^'^  '^  one   found  m 

^lon  m  the  intermediate  time.  postesuon, 

The  plaintiff  then  proved,  that  one  Darly  recovered  judg-  J^tinrtVh^ 
inent  in  slander,  against  Eleanor  Town,  (for  words  spoken  the  jadgment 
in  May,  1822,)  at  the  February  term  of  the  Otsego  C.  P.  1823,  ^^  ""*^^ 
then  docketed,  for  (90  damages  and  costs ;  and  that  under  fight,  title,  or 

•  .1  .     .    J  ^     ^t  .  .     interest  in  the 

an  execution  issued  upon  this  judgment,  the  premises  m  premiees  lold. 
question  were  sold  to  the  lessor  of  the  plaintiff,  the  attorney  ^^  **  ^^ 
of  Darly,  and  the  sale  accompanied  with  the  usual  certificate,  noughtoshow 
on  the  7th  May,  1823 ;  that  on  the  9th  August,  1824,  the  J^heid^v^ 
sheriff  executed  a  conveyance  to  the  lessor,  which  was  duly  iv  for  leas  than 
acknowledged  and  recorded.     The  defendant  then  gave  in  fbando^Shi 

premiiee  be- 
fore judgment,  to  which  ihe  never  retorned;  thoagh  a  few  montha  after  abandoning,  she  con- 
iFeyed  to  the  defendant  in  the  ejectment,  who  aAerwarda  entered  under  the  conyeyance. 

An  equitable  or  legal  aeiein  mu^  be  shown,  on  which  a  judgment  can  attach,  and  be  a  lien. 
In  order  to  warrant  a  sale  of  real  estate  under  it. 

Where  the  party  against  whom  the  judgment  is  recovered,  is  the  actual  possessor,  thb  is 
sufficient  of  itMlf ;  for  actual  possession  is  prima  facie  evidence  of  title ;  aad  lie  cannot  i^ew 
tiUe  in  another. 

If  one  convey,  befere  judgment  against  him,  the  land  conveyed  cannot  be  sold  under  the 
judgment ;  and  the  law  will  intend  such  conveyance  to  he  barm  fide,  and  for  valuable  consi. 
deration,  till  the  contrary  is  shewn. 

Even  if  the  deed  be  founded  on  natural  love  and  affection,  it  will  not  be  void  within  the 
13  Eliz.  as  against  creditors,  if  it  be  not  shewn  that  the  grantor  was  indebted  to  such  a  de. 
gree,  that  the  settlement  will  deprive  the  creditors  of  an  ample  fund  for  payment  of  their 
demands. 

And  a  deed  upon  such  a  consideration  is  good  within  the  27  Eliz.  as  against  subsequent 
purchasers. 

But  not  in  either  ease,  if  a  firaudulent  use  be  made  of  it. 

The  registry  acts  are  not  confined  in  thoir  operation,  to  subsequent  immediate  purchasers 
firom  the  same  grantor ;  but  one  purchasing  mediately  fVom  him,  e.  g.  under  a  judgment,  is 
protected. 

The  registry  acts  are  remedial,  and  should  be  liberally  and  beneficially  construed. 

But  the  purchaser  is  not  protected  by  these  acts,  unless  the  grantor,  mediate  or  immediate, 
tiad  some  mterest  which  could  pass  by  the  prior  recorded  deed  under  which  the  purchaser 
claims  the  protection  of  the  acts. 
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imcA,  evidence  a  deed  in  fee  of  the  premises  in  question,  froBt 
Aag.  1825.  £|eanor  Town,  to  the  defendant,  who  is  her  daughter,  dated 
Jftokaon  March  30th,  1821,  for  a  money  consideration,  a  part  of 
which,  it  was  proved,  had  been  paid.  The  defendant  wa9 
then  10  years  of  age.  It  did  not  appear  that  the  lessorr 
when  he  purchased  under  the  execution,  had  any  notice  of 
the  deed ;  and  it  had  never  been  recorded. 

A*  SUwartf  for  the  plaintiff,  contended  that  Otsego  beings 
a  recording  county,  (1  R.  L.  370,  s.  4,)  and  the  defendant's 
deed  not  being  recorded,  it  was  void  against  a  bona^de  pur- 
chaser at  sheriff's  sale.  {Jackson  y.  Terry ^  18  John.  BLep. 
471.  Jackson  v.  Dubois,  4  id.  222.)  As  to  such  purchaaerr 
nothing  passed  from  Eleanor  Town  to  the  defendant* 

/•  Seelye^  for  the  defendant.  The  plaintiff  did  not  prove 
enough  to  entitle  him  to  recover.  Eleanor  Town  abandon- 
ed the  premises  in  1820,  and  never  returned  to  them.  She 
had  possession  before,  and  claimed  title ;  but  this  was  not 
an  interest  upon  which  a  judgment  in  1823  would  attach. 

A  purchaser  at  sheriff's  sale  cannot,  at  any  rate,  by  having 
his  deed  of  land,  on  which  the  judgment  never  attached,  first 
recorded,  acquire  a  title  against  one  who  purchased  before 
the  judgment.  The  judgment  debtor  must  be  seized  at  the 
time  of  docketing  the  judgment,  or  at  some  time  afterwards. 
A  purchaser  at  sheriff's  sale,  under  a  judgment  which  is  not 
a  lien,  is  not  a  bona  fide  purchaser  within  the  recording  act. 
A  grantee  in  fee  is  not  obliged  to  record  his  deed  to  guard 
against  the  effect  of  a  subsequent  judgment  docketed ;  or 
as  against  any  person  other  than  the  original  grantor.  (2 
fiin.  502.  15  John.  Rep.  262.)  One  is  bound  to  record 
only  as  against  subsequent  mortgages,  or  bona  fide  purchases 
from  the  grantor.  This  has  virtually,  I  think,  though  not 
directly,  been  decided  by  the  Court.    (4  John.  Rep.  216.) 

The  plaintiff  was  the  attorney  of  Darly  in  the  slander 
suit ;  and  cannot  be  considered  a  bona  fide  purchaser.  (3 
John.  Ch.  Rep.  147,  344.     15  John.  Rep.  262.) 

A  judgment  creditor  is  not  a  purchaser,  within  the  mean- 
ing of  the  registry  acts.  (4  Cruise.  Dig.  343,  ch.  21,  s.  2. 
2  P.  Wms.  491.     1  Sch.  A  Lef.  160.    2  Bin.  497.  id.  502.) 
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Curia^  per  Woodworth,  J.  Eleanor  Town,  the  mother 
of'  the  defendant,  was  in  possession  of  a  farm,  claimed  it  as 
her  own,  and  exercised  acts  of  ownership  until  November  1st, 
1820,  when  she  removed  from  the  premises.  Who  suc- 
ceeded her  does  not  appear.  These  facts  constitute  a  good 
adverse  possession,  during  the  time  she  occupied ;  but  the 
moment  she  removed,  the  continuity  of  the  adverse  possess- 
ion was  broken,  and,  in  judgment  of  law,  the  possession  was 
in  him  who  had  title.  There  is  no  evidence  of  title  in  Elea- 
nor Town,  nor  how  long  her  adverse  possession  continued. 
To  derive  any  benefit  from  the  latter,  it  must  appear  to  have 
been  for  at  least  20  years.  That  not  being  pretended,  tlie 
fact  is  not  established  that  she  ever  had  any  right  or  title  to 
the  premises. 

In  February  term,  1823,  Darley  recovered  against  Iier,  a 
judgment  for  words  spoken  in  May,  1822;  the  premises 
were  sold  on  an  execution  issued  on  this  judgment,  and  tlie 
lessor,  who  was  attorney  for  Darley,  became  the  purchaser. 
The  certificate  of  sale  is  dated  May  7th,  1823.  On  the  9th 
August,  1824,  the  land  not  being  redeemed,  the  sheriflf  exe- 
cuted a  deed,  which  was  recorded  the  day  after. 

The  first  question  arising  in  this  case  is,  does  the  evidence 
introduced  by  the  plaintiff  entitle  him  to  recover  7  In  my 
opinion  it  clearly  does  not.  Whenever  real  estate  is  sold 
under  an  execution,  against  a  party  not  in  possession,  and  the 
purchaser  brings  an  action  of  ejectment  against  the  person 
found  in  possession,  it  cannot  be  questioned,  that  the  plaintiff 
is  bound  to  prove  on  the  trial,  that  the  defendant  in  the  execu- 
tion had  some  right,  title  or  interest  in  the  premises  sold. 

The  1st  section  of  the  act,  (1  K.  L.  500,)  declares,  that 
lands,  tenements,  and  real  estate  may  be  sold,  and  the  judg- 
ment  shall  be  a  lien  on  the  same.  The  form  of  the  execu- 
tion would  seem  to  imply  a  legal  seisin,  but  cannot  control 
the  declared  intent  of  the  legislature,  which  makes  every 
species  of  real  estate  liable  to  sale.  When  a  statute  speaks 
of  a  seisin,  an  equitable  may  be  as  well  intended,  as  a  legal 
one;  the  term  is  applicable  to  both.  (1  Caines'  Cas.  in 
Error,  66.)     It  is  evident,  then,  that  a  seisin  must  be  shown 
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vnck^      upon  which  the  judgment  attached  in  order  to  recover  the 
Anf.  less,    possession.     Where  the  defendant  in  the  execution  is  the 

j][2kMn  possessor,  it  is  of  itself  sufficient ;  for  actual  possession  is 
▼•  prima  facie  evidence  of  a  legal  title.  (2  Bi.  Com.  190.)  He 
cannot  show  title  in  another,  for  the  plaintiff  comes  into  ex- 
actly such  estate  as  the  debtor  had ;  and  if  it  was  a  tenancy, 
the  plaintiff  will  be  a  tenant  also,  and  estopped  in  a  suit  by 
the  landlord  from  disputing  his  right,  in  the  same  manner  as 
the  original  tenant.  This  was  so  held  in  Jackson  v.  Graham^ 
<SCaiaes,  168.) 

There  is,  then,  a  failure  on  the  part  of  the  plaintiff  to 
make  out  any  right  in  Eleanor  Town  to  the  premises  ;  and 
consequently,  from  his  own  showing,  nothing  passed  by  the 
sale. 

If^  however,  the  defendant  has  produced  proof  which  suffi- 
ciently establishes  the  right  of  Eleanor  Town,  the  plaintiff 
may  avail  himself  of  the  evidence  ;  for  the  judgment  of  the 
Court  must  be  founded  on  the  whole  case. 

The  defendant  gave  in  evidence,  a  deed  from  Eleanor 
Town,  to  Lydia  Town,  her  daughter,  the  defendant,  then  19 
years  of  age,  executed  on  the  30th  March,  1821,  for  a  money 
consideration,  and  proved  that  a  part  of  the  consideration 
had  been  paid.  Does  this  additional  fact  remedy  the  defect 
in  the  plaintiff's  proof  7  After  an  attentive  consideration  of 
Hi  efficacy,  I  think  it  does  not  Separating  this  act  from 
every  thing  relating  to  the  former  possession  of  Eleanor 
Town,  with  which  it  does  not  appear  to  have  any  connex- 
ion, it  does  not  furnish  evidence  of  any  right  in  her  at  -the 
time  the  conveyance  was  made.  The  case  is  silent  as  to  the 
&ct,  in  whom  was  the  title  vested ;  and  as  to  possession,  that 
had  been  abandoned  several  months  previously.  It  does  not 
appear  that  Eleanor  Town  had  even  a  right  of  possession  to 
transfer  to  the  defendant.  How,  then,  can  it  be  said,  that 
ahe  took  any  thing  under  the  deed  7  It  purports  to  convey 
all  the  right,  and,  as  againat  the  grantor,  would  estop  her 
from  asserting  a  right  to  dispossess  the  defendant ;  but  noth- 
ing more.  Here,  then,  as  it  seems  to  me,  is  an  insuperable 
difficulty  in  the  plaintiffii  way.  His  deed  is  necessarily  in- 
operative, unless  the  judgment  was  a  lien ;  and  that  cannot 
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be,  unless  there  is  a  legal  or  equitable  seisin.  Eleanor 
Town  not  having  either,  nothing  could  pass  by  the  sale  to  the 
plaintiff.  It  would  be  a  perversion  of  the  statute,  authori- 
zing the  sale  of  lands,  tenements  or  real  estate,  to  adjudge 
that  a  case  of  this  kind  was  within  its  provisions. 

Bu(  there  is  another  answer  equally  conclusive :  if  it  be 
admitted  that  at  the  date  of  the  deed,  Eleanor  Town  had 
seisin  of  the  premises,  then  vhe  parted  with  all  her  right  and 
title,  and  the  deed  is  valid,  if  not  fraudulent  and  void  against 
creditors  and  subsequent  purchasers.  There  are  no  circum- 
stances disclosed  to  establish  fraud.  It  does  not  appear 
that  the  grantor  was  indebted  at  the  time,  and  the  deed  was 
executed  more  than  a  year  before  the  speaking  of  the  words 
for  which  the  danuiges  were  given.  The  deed  was  given  for 
a  money  consideration,  a  part  of  which  was  paid.  We  can- 
not intend  that  the  consideration  was  inadequate,  or  that 
the  payment  was  not  well  secured.  If  it  was  intended  to 
attack  the  transaction  as  fraudulent,  on  either  of  these 
grounds,  proof  of  the  facts  ought,  and  probably  would  have 
been  brought  before  the  Court  In  the  absence  of  proof,  it 
may  be  presumed  the  plaintiff  rested  on  other  grounds.  We 
are  to  intend,  on  the  facts  before  us,  that  the  deed  was  bonm 
JUkf  and  for  valuable  consideration,  and  consequently  valid 
against  the  claims  of  creditors  and  subsequent  purchasers : 
In  this  view  of  the  case,  it  becomes  unnecessary  to  consider 
how  far  the  law  would  protect  the  defendant,  provided  it 
had  been  a  conceded  point,  that  the  mother  made  the  deed 
to  her  daughter  on  the  consideration  of  natural  love  and  af- 
fection. In  that  case,  it  would  unquestionably  have  been 
good  against  creditors,  according  to  the  construction  given 
to  the  13  Elizabeth,  because  it  is  free  from  the  imputation  of 
fraud.  This  question  was  very  ably  examined  by  Chief 
J  ustice  Spencer  in  Verplank  v.  Siernft  (12  John.  536.)  It 
was  there  held  that  to  impeach  a  voluntary  settlement,  made 
on  a  meritorious  consideration,  it  is  necessary  that  the  sel- 
ler should  not  only  be  indebted,  but  should  be  insolvent,  or 
in  doubtful  circumstances  at  the  time ;  that  if  the  grantor 
be  not  indebted  to  such  a  degree,  as  that  the  settlement  will 
deprive  the  creditors  of  an  ample  fond  for  the  payo^ent  of 
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uncA,      llieir  debts,  the  consideration  of  natural  love  and  affection 
Aug.  1825,    ^.jii  support  the  deed,  although  a  voluntary  one,  against  his 
Jaelwon      Creditors.     The  statutes  13  and  27  Eh'z.  contain  the  general 
—  ^-  proviso  annexed  to  our  statute,  excepting  from  their  opera- 

tion those  deeds  only  which  are  bona  fide,  and  upon  good 
consideration.  The  same  learned  Judge  observed  in  the 
case  referred  to,  that  the  deed  from  Arden  to  Mrs.  Stcny 
had  these  two  circumstances  ;  it  was  bona  fide,  and  it  had  a 
good  consideration,  that  of  love  and  natural  affection;  and 
was  saved  by  the  express  proviso  of  the  statute.  I  entirely 
subscribe  to  the  doctrine,  that  neither  a  creditor  under  the 
i3th,  nor  a  subsequent  purchaser  under  the  27  Eliz.  can 
impeach  a  conveyance  bona  fide,  founded  on  natural  love 
and  affection,  free  from  the  imputation  of  fraud,  and  where 
the  grantor  had,  independent  of  the  property  granted,  an 
ample  fund  to  satisfy  his  creditors ;  with  this  qualifica- 
tion, however,  that  if  a  fraudulent  use  is  made  of  a  settle- 
ment, it  may  be  carried  back  to  the  time  when  the  fraud 
commenced,  as  was  held  in  Doe  v.  Rutledge,  (Cowper,  713.) 
If  the  grantor  continues  in  possession,  and  receives  the 
rents  and  profits,  or  if  there  are  other  circumstances  subse- 
quently, calculated  to  deceive  the  subsequent  purchaser, 
without  doubt  thev  would  contaminate  the  deed ;  but  with- 
out  them  it  would  be  valid.  If  this  view  be  correct,  it  fol- 
lows that  had  the  deed  in  question  been  founded  on  love 
and  affection  merely,  the  plaintiff  could  not,  on  the  facts  be- 
fore us,  as  a  creditor  or  subsequent  purchaser,  have  defeat- 
ed its  operation.  A  fortiori,  he  cannot,  when  it  is  shown 
not  to  rest  on  a  meritorious,  but  valuable  consideration,  and 
is  not  contaminated  with  fraud. 

If,  then,  the  deed  has  not  heen  successfully  assailed  on  thi« 
/s^rouod,  by  its  legal  operation  all  the  right  and  title  of  Mrs. 
Town  was  transferred  to  the  defendant  long  before  the  judg- 
ment attached.  After  the  30th  March,  1821,  there  was  no 
interest  remainiog  in  her,  that  was  the  subject  of  sale.  She 
had  no  landst  tenements  or  real  estate  within  the  meaning  of 
the  statute ;  and,  consequently,  there  was  nothing  to  give 
life  or  effect  to  a  sheriff^'s  deed,  which  solely  derives  its  cffi- 
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cacy,  from  the  fact  that  the  defendant  in  the  execution  had 
an  interest  liable  to  be  sold. 

Bpt  it  is  contended  that  a  bonafifk  purchaser  at  a  sheriiT's 
sale,  without  notice  of  a  prior  deed  not  recorded,  is  protect- 
ed by  putting  his  deed  on  record.  It  is  true  that  the  deed 
to  the  defendant  has  not  been  recorded.  I  will  briefly  en- 
quire whether  that  fa<:t  is  material.  It  has  been  urged  on 
the  argument,  that  the  statute  is  confined  in  its  application 
to  a  purchaser  from  the  same  grantor.  The  words  used  in 
the  act  are,  "any  subsequent  frond  jf?//e  purchaser  or  mort- 
gagee for  valuable  consideration."  (1  R.  L.  370.)  The 
statute  is  remedial,  and  ought  to  be  liberally  construed. 
To  say  that  the  second  deed  must  in  all  cases  be  given  by 
the  same  grantor,  is  too  limited  a  construction  to  remedy 
the  evil  the  legislature  had  in  view.  The  intent  being  to 
guard  the  fair  subsequent  purchaser  against  secret  outstand- 
ing conveyances,  why  should  not  the  statute  apply,  where  the 
second  deed  was  obtained  mediately  from  the  same  gran- 
tor as  well  as  to  cases  where  it  was  immediately  given  by 
him  7  If  a  defendant  confesses  a  judgment,  he  thereby  in- 
directly authorizes  a  sale,  and  the  execution  of  a  deed.  If 
judgment  is  obtained  against  him,  without  a  plea  of  confes- 
sion, although  it  cannot  be  said  that  the  defendant  assented 
to  the  judgment  and  sale,  yet  they  are  founded  on  his  delin- 
quency. The  non-payment  of  the  debt  due  from  the  debtor, 
is  the  foundation  of  the  judgment  and  sale.  Whether  wil- 
lingly or  unwillingly,  the  whole  proceeds  from  the  fault  of 
the  debtor,  who  is  to  be  considered  as  the  source  from 
whence  the  purchaser  derives  his  claim.  It  would,  therefore, 
seem  not  to  be  a  forced  construction  of  the  stuute,  to  apply 
it  to  such  cases.  In  either  case,  the  reason  for  protecting 
the  purchaser  is  the  same.  I  therefore  concur  in  the  opinion 
expressed  in  Jackson  v.  Dubois,  4  John.  216,)  and  Jackson 
V.  Terry,  (13  John.  471.)  In  the  first  case,  Mr.  Justice 
Spencer  observed,  that  a  mortgage  not  registered,  had  a 
preference  over  a  subsequent  judgment  docketed.  But  if 
the  land  should  be  sold  by  the  sherifl",  under  the  judgment, 
prior  to  the  registry  of  the  mortgage,  a  bona  fide  purchaser 

Vol.  IV.  77 


uncA, 

Ang.  1825. 


OM 


CASES  IN  THE  SUPREME  COURT 


UTICA, 

Aog.  1825. 


at  the  sheriff's  sale  would  be  protected  against  the  mortgage. 
It  was  not  necessary  to  the  decision  of  that  case,  to  lay 
down  this  doctrine  ;  nevertheless,  I  think  it  correct  for  the 
reasons  already  given.  The  case  in  13  John,  expressly  de- 
cides, that  if  after  land  has  been  sold  on  executioD,  and  a 
conveyance  made  by  the  sheriff,  and  before  such  conveyaoce 
is  recorded,  the  former  proprietor  conveys  it  to  a  bona 
fidt  purcliaser,  for  a  valuable  consideration,  who  has  his 
deed  first  recorded,  such  subsequent  purchaser  will  gain  a 
priority.  The  doctrine  in  this  case  supports  the  proposition 
laid  down  in  4  John.  It  turned  on  priority  of  recording. 
Terry,  the  defendant,  derived  title  under  a  judgment  prior 
to  the  date  of  the  deed  from  James  Turner  to  the  lessor  of 
the  plaintifi^  and  yet  failed  because  his  deed  bad  not  been 
first  recorded.  If  a  sherifi  's  deed  is  within  the  recording 
act,  it  seems  to  me  clear,  that  the  principle  of  this  case, 
which  entitled  Merrit  to  recover  on  a  junior  title  first  record- 
ed, would  entitle  a  purchaser,  at  sheriff's  sale»  whose  deed 
was  recorded,  to  a  preference  over  a  prior  unregistered 
mortgage.  I  consider  the  law  correctly  laid  down  in  both 
cases;  but  they  do  not  decide  the  present  question.  In 
each  of  those  cases,  the  defendant  in  the  execution  had  an 
interest  liable  to  be  sold.  In  the  first,  Sammons  was  mort- 
gagor, and  had  an  interest  upon  which  the  judgment  was  a 
lien;  in  the  second,  the  deed  from  Archibald  Turner  to 
James  Turner  was  fraudulent  and  void  as  against  creditors : 
consequently,  the  judgment  against  Archibald  became  a 
lien,  having  been  entered  before  James  Turner  made  a  homa 
fide  sale  to  Merrit.  These  facts  were  essential,  in  order  to 
maintain  the  proposition  that  a  sheriff's  deed  is  within  the 
recording  act.  In  the  present  case,  Eleanor  Town  had  no 
title,  and  the  judgment  was  no  lien.  I  cannot  perceive  that 
the  plaintiff  acquired  any  thing  more  than  if  the  sheriff  had 
sold  and  conveyed  the  same  premises  on  an  execution 
against  John  Doe  or  Richard  Koe,  who  were  utter  strangers. 
A  subsequent  bona  fide  purchaser  within  the  meaning  of  the 
act,  must  be  one  to  whom  the  grantor  in  the  first  deed  actu- 
ally conveyed,  or  who  did  or  suflfcred  some  act  which,  by  the 
operation  of  law,  authorized  a  sale  and  conveyance  ;.  and  if 
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tiie  deed  was  in  consequence  of  a  sale  under  a  judgment, 
then  that  the  property  sold  was  a  legitimate  subject  of  such 

sale. 

These  principles  decide  the  plaintiff's  claim.  Eleanor 
Town  has  not  conveyed  to  the  plaintiff,  nor  done  any  act 
authorizing  a  valid  conveyance.  There  was  no  lien  on  the 
premises  ;  and  no  authority  was  given  by  law  to  sell  and  con- 
vey. How  liberal  and  extensive  soever  may  be  the  con- 
struction of  the  statute,  and  giving  full  effect  to  the  cases 
referred  to,  I  think  it  demonstrable  that  the  present  case  is 
not  within  the  letter  or  spirit  of  the  4th  section  of  the  act 
concerning  deeds,  and  consequently  that  the  defendunt  is  en- 
titled to  judgment 

Judgment  for  the  defendant. 
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M'Neilly  against  Richardson. 

AssuMPsrr,  for  money  had  and  received  to  the  plaintiff's  ^  The  pkin- 
use,  tried  before  Woodworth,  J.  at  the  New- York  sittings,  ireiJ[^,  *iJ!JJ 
the  23d  April,  1822,  when  a  verdict  was  taken  for  the  plain-  »  ^iJ*  ^f  ^' 
tiff,  for  $2794,84,  subject  to  the  opinion  of  the  Court  on  the  ror  of  the  de. 
following  case :  fondant,  ««. 

m  »     1  t  i-      1  ^^^  '**  New- 

The  plaintiff,  resident  in  Ireland,  sent  to  the  defendant,  a  York,  for  mo. 
resident  in  the  city  of  New- York,  a  bill  of  exchange  drawn  pf^JJ  **  *^ 
by  Cressy  &  Dawson,  of  Lawrence  Town  in  Ireland,  on  Abra-  baildinj  aTet. 
ham  Bell,  of  the  city  of  New- York,  merchant,  in  favor  of  the  ^a^  V^. 
defendant,  dated  the  IQlhday  of  March,  1818,  for  2210  dol-  titular  adron. 
lars,  payable  at  60  days  sight.     The  bill  was  accepted  on  the  to  a*  pravioiui 

agreement. 

The  defendant  receired  the  bill,  May  27th,  1818 ;  and  the  money  was  paid  to  him  upon 
it,  July  29th,  1818.  The  defendant  built  the  veasol,  but  employed  her  in  a  different  adven* 
ture  from  the  one  a?reod  on.  On  the  22d  June,  1818,  he  petitioned  for  his  discharge  under 
the  act  for  giving  relief  in  cases  of  insolrency,  (1  R.  L.  460  ;)  which  was  granted,  his  pro- 
perty being  assigned,  &c.  on  the  12th  August,  1818 ;  held,  that  the  money  was  recoverable ' 
as  money  had  and  receired  to  the  plaintiff's  use ;  and  that  the  debt,  (not  accruing  till  after 
the  defendant  petitioned,  was  not  affected  by  the  discharge. 

Where  one  advances  money  to  another,  to  be  employed  in  a  particular  manner,  and  he 
appropriates  it  to  a  different  object,  it  may  be  recovered  back  as  money  had  and  received  to 
the  use  of  him  who  advances  it. 

A  discharge  under  the  act  for  giving  relief  in  cisos  of  insolvency,  does  not  afieet  debts 
which  are  contracted  after  the  time  of  presenting  the  petition. 

Nor  will  the  discharge  affect  creditors  residing  out  of  the  United  States,  anion  the  SCJb 
section  of  the  act  be  pursued. 
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27th  day  of  May,  1818;  and  paid  to  the  defendant  on  fha 
29ihdav  of  Jul v,  1818.  The  amount  of  the  bill  was  receiTcd 
Ly  the  defendant  on  account  of  th-  plaintiff. 

The  counsel  for  the  defendant  then  produced  the  discharge 
of  the  defendant  under  the  insolvent  act  of  this  state,  enti- 
tled ''an  act  forgiving  relief  in  cases  of  insolvency  ;"  and 
relied  upon  that  discharge  in  bar  of  the  plaintiff's  action* 
The  discharge  was  dated  the  12th  day  of  August,  1818. 

The  counsel  for  the  plaintifl*  then  produced  the  petition 
of  the  defendant,  with  the  accompanying  documents,  under 
the  act,  from  which  it  ap^ieared  that  the  petition  was  presen* 
ted  to  the  Uecorder  of  the  city  of  New- Yoi  k  on  the  22d  day 
of  June,  1818  ;  that  the  creditors  were  required  to  sLew 
cause  on  the  12th  of  August,  1818;  and,  on  that  day,  the 
defendant  executed  an  assignment  of  his  estate,  and  obtained 
the  discharge.  It  farther  appeared,  that  in  the  account  of 
the  creditors  of  the  defendant,  the  plaintiff  was  not  repre- 
sented as  a  creditor,  nor  was  the  bill  of  exchange  included 
in  the  inventory  of  the  defendant's  estate. 

m 

The  Judge  being  of  opinion  that  the  discharge  was  not  a 
bar  to  the  plaintiff's  right  to  recover,  the  counsel  for  the  de- 
fendant called 

Hugh  Hill,  who  testified  that  he  was  well  acquainted  with 
the  parties;  that  he  saw  the  plaintiflf  in  Belfast  in  1817  and 
1818 ;  that  he  had  a  conversation  with  him  relative  to  the 
business  in  which  the  witness  and  the  defendant,  and  the 
plaintiff  and  plaintiff's  brother  were  concerned ;  that  the 
plaintiff  admitted  the  agreement  between  them  to  be,  that 
the  defendant  was  to  build  a  vessel,  load  it  with  tobacco  and 
send  it  to  Ireland  on  their  joint  account ;  that  the  bill  was  re« 
mitted  on  account  of  that  concern  ;  that  the  witness  also  ad- 
vanced 2000  dollars  on  the  account  of  the  concern  ;  that  he 
did  not  consider  that  either  himself  or  the  plaintiff  was  to  be 
concerned  in  the  vessel,  if  it  was  not  loaded  with  tobacco 
and  sent  to  Ireland  ;  that  the  defendant  had  admitted  to  the 
witness  that  instead  of  sending  the  vessel  to  Ireland  with  a 
cargo  of  tobacco,  he  loaded  her  with  a  different  cargo  and 
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sent  her  to  Havana ;  that  the  defendant  has  never  rendered      imcA, 

any  account  to  the  witness  as  part  owner  of  the  vessel  or    ^"•'  *°^** 

cargo  ;  that  the  witness  had  seen  the  plaintiflf  in  Ireland  af-      M'Neitij 

ter  the  vessel  was  finished,  and  understood  from  him  that  it  „.  .^' 

JucMrafO'a* 

was  called  the  Uetrieve. 

John  White  testified,  that  the  defendant  built  the  schooner 
Retrieve,  which  cost,  as  near  as  the  witness  could  tell,  about 
10,000  dollars ;  that  the  witness  was  employed  as  superin- 
tendent ;  that  she  was  sent  on  a  voyage  to  Havana,  which 
the  witness  had  understood  was  a  losing  one. 

The  counsel  for  the  defendant  then  oflered  to  go  into  aa 
examination  of  the  accounts  of  the  voyage;  fixmi  which,  as 
lie  stated,  it  would  appear  that  the  voyage  had  been  a  disas- 
trous one,  and  that  the  defendant  had  lost  a  large  sum  of 
money. 

The  Judge  rejected  this  evidence. 

G.  Brinckttrhttff^  for  the  plaintiff.  The  insolvent  dis- 
charge was  no  bar.  When  the  defendant  petitioned,  he  held 
tlie  bill  as  agent  or  fiictor  of  the  plaintiff;  and  the  money 
which  he  received  under  it  was  holden  in  the  same  way. 
This  the  law  will  intend,  as  it  was  his  duty  so  to  consider  and 
hold  jL  That  property  holden  as  agent,  factor  or  trustee, 
will  not  pass  under  a  bankrupt  assignment,  is  abundantly 
settled  by  the  authorities.  (10  John.  Kep.  63.  289.  2  Yem. 
638.  Paley  on  Ag.  70.  3  M.  &  S.  576,  per  Ld.  Ellenbo^ 
rough,  C.  J. 

The  money  being  advanced  to  the  defendant  on  accoont 
of  a  specih!  adventure,  and  no  part  appropriated  to  that  or 
any  other  object,  he  is  accountable  for  money  had  and  re- 
ceived. (5  T.  K.  226,  per  Ld.  Kenyon,C.  J.  1  East,  654. 
9  id.  12.     Willes,  404.) 

S.  JoneSj  for  the  defendant.  The  bill  was  paid  to  the  de- 
fendant on  the  29th  July.  The  avails  then  became  a  port  of 
his  own  funds.  The  bill  was  no  longer  a  chose  in  actioiL 
The  assignment  and  dischaif^e  which  took  place  in  Aiigust, 
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uncA,      operated  on  all  debts  due  from  the  defendant  before  the  as- 

Aog.  1825.    signment,  and  this  among  the  rest.     The  plaintiff  might  have 

M»Neiily     come  in  for  his  dividend.     If  the  money  received  on  the  bill 

was  kept  distinct  from  the  defendant's,  as  trust  money,  it  lay 

with  the  plaintiff  to  show  it. 

But  the  money  was  appropriated  by  the  defendant.  So 
fiir  as  the  building  of  the  schooner  was  concerned,  the  con- 
tract was  literally  pursued.  Nor  does  it  appear  but  that 
changing  the  destination  of  the  vessel  was  proper  under  the 
circumstances.  War,  or  other  cause  for  this,  might  have 
intervened.  The  change  will  be  intended  to  have  been 
proper,  till  the  contrary  be  shewn. 

CuriOf  per  Woodworth,  J.  The  money  was  advanced  by 
the  plaintiff  to  be  applied  in  a  particular  adventure.  He 
never  consented  to  a  different  appropriation.  The  defend- 
ant has  on  his  own  risk,  and  on  his  own  responsibility,  un- 
dertaken a  different  voyage,  and  chosen  a  different  cargo. 
With  the  profit  or  loss  of  this  concern,  the  plaintiff  had  no 
connexion.  This  is  a  sufficient  reason  for  excluding  evi- 
dence to  prove  the  defendant's  loss.  The  money  not  being 
applied  according  to  the  contract,  the  plaintiff  was  entitled 
to  a  return  of  it,  as  money  had  and  received  to  his  use.  The 
r      ^  defendant  must  be  considered  as  holding  the  bill  in  trust  for 

^  the  plaintiff,  to  the  day  of  payment.     Until  ihat  time,  he  wag 

not  the  plaintiff's  debtor  in  any  amount.  A  bill  was  resort- 
ed to  by  the  plaintiff  as  the  medium  by  which  to  make  the 
remittance.  The  defendant,  it  seems,  was  to  receive  the 
money  for  a  particular  object,  and  would  not  be  chargeable 
till  the  day  of  payment,  unless  he  had  made  himself  liable  on 
the  ground  of  negligence. 

\  The  question,  then,  is,  whether  the  discharge  was  a  bar. 
The  petition  was  presented  on  the  22d  of  June,  1818.  The 
plaintiff  was  not  named  as  a  creditor,  nor  the  bill  of  exchange 
inserted  in  the  inventory. 

I  think  it  very  clear  that  the  discharge  is  no  bar  to  the 
plaintiff's  action.  The  whole  scope  of  the  act,  (1  R.  L. 
460)  has  reference  to  creditors  and  debts  due,  or  to  become 
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due,  when  the  petition  is  presented.    The  first  section  of  the      vncA, 
act  gives  the  right  of  petitioning  for  a  discharge,  to  the  insol-   ^9'  ^®**- 
vent  and  his  creditors  who  shall  have  the  debts  owing  to  them.      MlCefilly 
All  subsequent  proceedings  are  predicated  on  this  fact.    The    «j^Tj^^ 
existing  state  of  things  at  the  time  of  presenting  the  petition 
is  the  criterion.     Persons  who  subsequently  become  credit- 
ors, are  necessarily  excluded  from  a  participation  of  the  inp 
solvent's  property,  and  are  not  afiected  by  the  discharge. 
It  seems  to  mc  that  a  difierent  construction  would  defeat  the 
plain  intent  of  the  act.    Suppose  an  insolvent,  at  the  time 
of  presenting  his  petition,  was  indebted   1000  dollars,  for 
two  thirds  of  which  sum  the  creditors  become  petitioners  ; 
subsequently  to  this,  and  before  the  assignment,  the  insolvent 
contracts  debts  to  the  amount  of  1000  dollars  more ;  the 
doctrine  contended  for  would,  in  that  case,  discharge  the 
insolvent,  when,  in  fact,  less  than  one  third  of  the  creditors, 
in  amount,  petitioned  for  the  discharge.     The  intention  of 
the  act  is  to  exonerate  the  debtor  from  debts  then  due  ;  andy 
consequently,  subsequent  creditors  are  not  afiected.   Again ; 
the  insolvent  is  required  to  deliver  an  account  of  his  credit- 
ors, and  the  monies  owing  to  them.     This  necessarily  ex- 
cludes subsequent  creditors. 

The  6th  section  declares  that  upon  producing  a  certificate 
from  the  assignees,  the  ofiicer  shall  discharge  the  insolvent 
from  all  stick  debts  due  s^^the  time  of  the  assignment,  or  con- 
tracted for  before  that  time,  though  payable  afterwards. 
The  words  "  such  debts,"  refer  to  those  upon  which  the  pro- 
ceedings under  the  act  are  had.    They  alone  are  discharged. 

The  10th  section  provides  for  a  distribution  of  the  insol- 
vent's estate  ;  and  directs  that  a  just  and  equal  distribution 
be  made  to  creditors,  whose  debts  cure  discharged  by  the  act; 
which  seems  to  imply  that  there  may  be  others  who  cannot 
participate  in  the  distribution. 

In  the  present  case,  the  plaintifi*  did  not  reside  in  the  Uni- 
ted States.  By  the  8th  section,  it  is  expressly  enacted,  that 
debts  due  to  creditors  residing  without  the  United  States  are 
not  to  be  discharged,  unless  the  foreign  creditor  petition,  or 
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leceive  a  divideod,  or  two  Ibirds  ef  all  the  insolvent's  debts, 
iocludifig  foreign  debts,  shall  have  been  signed  off.  There 
has  not  been  a  complianoo  with  these  requisitions.  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintifil 
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AlUr  a  pka  of  the  fltatate  of  limitatioDi,  to  a  bill  for  in  aeeovint  and  diaeoffs. 
•17,  with  an  accompanying  answer,  i»  oyermled,  and  the  defendant  or* 
ditied  to  pot  in  a  full  and  perfect  aniwer,  he  will  not  be  allowed  to  to. 
peat  fai  hie  eecond  aniwer,  the  eame  matter  contained  in  the  plea  which 
had  beta  orerroledt  though  he  add  matter  in  hie  eecond  answer  eafficieal 
to  iOitaia  the  defence  upon  the  ttatute ;  bat  he  must  pat  in  a  full  and 
peribet  aaewer. 

Poinle  and  matten  not  decided,  or  pasied  upon  by  the  whole  coart : 

1.  To  what  extent  a  defendant  may,  by  answer,  refuse  to  answer,  notioed 
per  Cdden,  Senator,  and  particularly  examined  by  SaTage,  Ch.  J.  who 
•rgnee  that  he  should  be  allowed  thus  to  refuse  in  all  cases. 

9.  When  the  statnle  of  limitations  is  sufficiently  pleaded  bj  answer,  exam* 
ined.    Per  Sarage,  Ch.  J. 

t.  In  what  oaaes,  after  matter  has  been  pleaded  and  passed  upon  bj  the  coniti 
it  maj  be  again  set  up  by  the  defendant  in  a  plea  or  answer.  Per  Suth- 
•rland  J.  and  Golden,  Senator. 

i.  Sobeeqoent  confbssions,  not  admissible  in  evidence  to  explain  former  ones. 
Per  Cdden,  Senator. 

5.  How  fkr  a  defendant  shall  be  allowed  to  explain  away  facts,  admitted  ia 
one  answer  in  chanoeiy,  bj  a  subsequent  one.     Per  Golden,  Senator. 

6.  How  &r  an  oflbr  of  compromife,  or  admifsions  connected  with  it,  are  ofi. 
doBOO.    Tn  Coldoo,  Senator. 

T.  GoMral  olijoot  tad  ooone  of  pleading  in  ohanoory.    Per  SaTifOi  Ch.  J, 


^. 


JoHii  Murray  and  Jaices  B.  Murray,  appellants, 

against 
John  G.  Coster  and  others,  respondents.  '<*^j*,9 


J 


•It  CASES  IN  THE  COURT  OF  ERRORS 

HKW-TORK,  Appbal  from  the  Court  of  Chancery.  The  history  aDd 
Jo?"*  iS^  statement  of  this  case  may  be  gathered  from  5  John.  Ch.  Rep. 
^'  '  522,  S.  C.  7.  id.  157,  S.  C.  and  20  John.  Rep.  567,  610,  S.  C. 
on  appeal  from  the  decision  in  5  John.  Ch.  Rep.  522.  It  now 
came  up  on  appeal  from  the  order  mentioned  in  7  John.  Ch. 
Rep.  173,  overruling  certain  exceptions  to  the  master's  re- 
port. 

The  following  brief  view  of  the  case  is  however  deemed 
proper  in  this  place : 

John  G.  Coster  and  others,  the  respondents,  as  assignees  of 
the  Columbian  Insurance  Company,  in  June,  1821,  filed  their 
bill  against  John  Sl  James  B.  Murray,  the  appellants,  calling 
upon  them  to  account  for  one  third  of  the  proceeds  of  cer- 
tain linens  purchased  at  Copenhagen  in  1813,  by  one  G^oi^ 
Dickinson  as  the  agent  of  the  company,  and  James  B.  Mur- 
ray as  agent  of  the  appellants.     The  bill  charged  that  these 
linens  were  purchased  on  the  joint  account  of  the  insurance 
company  and  the  Murrays,  the  company  advancing  one  third 
and  the  Murrays  two  thirds  of  the  purchase  money ;  and  that 
the  nett  proceeds  of  the  linens  were  to  be  divided  in  the  same 
proportion.     That  the  linens  were  shipped  from  Copenhagen 
by  James  Murray,  to  the  United  States,  and  came  to  ibe 
hands  of  the  appellants,  who  sold  them  and  received  the  pro- 
ceeds.    That  in  June,  1814,  the  respondents  demanded  ffom 
the  appellants  the  one  third  of  the  linens,  or  their  proceeds. 
That  the  appellants  admitted  that  they  had  received  and  sold 
the  linens,  and  a  few  weeks  thereafter  rendered  to  the  res- 
pondents an  account  of  sales,  in  which  they  charged  for  in« 
surance  and  commissions  more  than  #2000,  to  which  tbei^s- 
pondents  objected.    That  they  repeatedly  urged  the  appel- 
lants to  pay  them  the  one  third  of  the  proceeds  of  the  linens, 
which  they  neglected  or  refused  to  do  until  May,  1891,  when 
being  threatened  with  a  prosecution,  the  appellants  propos- 
ed that  an  interview  should  be  had  between  the  counsel  of 
the  parties,  which  accordingly  took  place.    That  the  coonsel 
for  the  appellants  proposed  that  they  should  pay  to  the  res- 
pondents the  principle  amount  of  the  one  third  part  of  the  pro^ 
ceeds  of  the  linens  without  interest.    That  this  proposition 
was  declined  by  the  respondents. 
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To  thU  bill  the  appeilanU  put  in  a  plea  of  the  statiite  of  raw-TosKt 
limitations ;  and  an  answer  in  support  of  that  plea  deftying  j  ?^  ^^j^ 
any  promise  to  pay  witihin  six  years.  The  cause  was  beard 
upon  the  pleadings,  and  the  Chancellor  (December  11th, 
1821)  overruled  the  plea  and  answer,  on  the  ground  that  it 
wai  a  ease  of  trust,  and  therefore  not  afiected  by  the  statute 
c£  UmitatioQS ;  and  ordered  the  appellanta  to  put  in  aJnU  and 

pmfeci  answer. {ay  Ch.  Rep.  598*. 

Upon  ap^peat  to  this  Courts  the  decree  was,  in  Novemberr 
1822,  affirmed ;  not,  however,  on  the  ground  taken  by  th» 
Chancellor  \  but  because  the  answer  contained  &ucb  an  ad- 
roission  of  the  respondents' debt  as  to  defeat  the  operatioa     Htsitji^ 
of  the  statute  of  limitations,  which,  therefore,  was  no  bac.(6)  Ren.   603  to 
The  original  plea  and  answer  being  thus  overruled,  aid 
the  appellants  being  ordered  to  put  in  a  full  and  perfect  an- 
swer, they  filed  their  second  answer  within  the  time  limited 
by  the  order  of  the  Court  of  Chancery ;  but  instead  of  fully 
answering  the  charges  in  the  bill,  stating  an  account  and 
making  the  discovery  sought  for,  they  set  up  the  statute  of 
limitations,  as  a  bar  to  the  discovery,  account  and  relief 
soi^ht,  and  confined  their  answer  to  an  explanation  of  those 
charges  in  the  bill  which,  if  unanswered,  would  have  defeated 
the  plea  ofthostatute.(c)    To  this  answer  the  respondenta     (O  7  John, 
filed  seven  exceptions,  and  the  appellants  not  submitting  to  ^^'  ^'  ^^* 
put  in  a  further  answer,^  the  exceptions  were  referred  to  a 
master,  who  reported  that  they  were  well  taken.  (i2)     Thei     (lO  ^*  168. 
appellanta  excepted  to  the  report  of  the  master ;(«)    but     ^'^ 
the  Chancellor  overruled  the  exceptions  and  confirmed  the 
report,  directing  the  appellants  to  answer  the  six  first  excep-. 
tions  allowed  by  the  ojaster ;  (and  upon  the  7th  exceptioa). 
that  a  certain  part  of  the  first  answer  should  be  strickeir 
out.(/)     The  cause  came  here  on  appeal  from  this  order.        (/)  '^'  ^^' 

The  only  point  now  decided  waa  the  same  80.  that  ia  7 
John.  Ch.  Rep,  IW,  S.  C. 

.  The  facts  necessary  to  the  understanding  of  some  other 
pointSf,  adverted  to  or  discussed  by  several  of  the  Judges,  am 
sufficientliy  stated  in  theii:  opinions* 

Thflt  reasona  of  the  late  ChanceUox  in  support  of  the  ordet 
were  rendered  as  in  7  John.  Ch.  Rep,  170,  178,  S.  C. 
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6M  CASES  IN  THE  COURT  OP  SUUVRB 

imv>TOBK,      The  cauie  wai  very  fully  argued  at  the  laat 
jf^^    January,  1825,  by 
^J'"'*'  /.  V.  Henry,  for  the  appellants,  and 

^.^^  TalcoU,  Attoroey  General,  for  the  respoDdeoti. 

But  the  authorities,  and  the  different  views  of  c 
•o  fully  presented  in  the  former  reports  of  the  cauM  aboi 
referred  to,  and  were  now  so  thoroughly  considered  by  tl 
Judges  in  giving  their  opinions,  that  it  is  not  deemed  aeeai 
sary  to  repeat  them. 

SmtHZBLAND,  J.  (after  stating  the  case.)  The  fint  n 
nspaiatrt»>  principal  question  which  arises,  is,  whether  the  appellant 
itter  theh  plea  of  the  ttataU  of  limitationa  had  beeooverr 
led,  were  at  liberty  to  insist  on  the  same  ntatter  by  UMUf  < 
answer.  If  it  should  be  held  that  they  were  not,  then  tl 
exceptions  to  the  answer  arc  clearly  well  taken ;  as  the  aj 
pellanis,  being  deprived  of  their  bar  to  the  relief  soi^ 
were  bound  to  answer  fully  to  all  the  matters  coataioed  i 
the  bill. 

But  if  they  were  entitled  to  set  up  the  same  defence  b 
way  of  answer,  which  had  been  passed  up<»  and  orcrmlei 
when  oflered  by  way  of  plea,  it  still  remains  to  be  eonali 
ered,  whether,  having  undertaken  to  answer,  thay  were  nc 
bound  to  make  discovery,  and  answer  fully  at  to  every  iMin, 
tkat  loould  not  take  away  or  destroy  the  defence  of  the  (foM 
«f  limitations. 

The  general  position,  that  if  a  plea  is  overruled,  the  da 
fendant  may  insist  on  the  same  matter  by  way  of  answer,  i 
certainly  to  be  found  in  treatises  on  the  practice  and  pra 
oeedings  in  Chancery,  of  high  and  established  chaiaetei 
But,  like  most  other  general  propositions,  it  it  subject  4 
limitations  and  exceptions ;  and  the  extent  to  which  it  I 
true,  can  only  be  accurately  understood  by  an  examinatioi 
of  the  cases  from  which  it  professedly  derives  its  authori^ 
and  from  a  consideration  of  its  bearing  and  effect  upon  oAn 
general  principles  of  fundamental  truth  and  importance  i 
the  administration  of  every  system  of  justice.  The  caM 
which  were  cited  and  relied  on  by  the  defendant's  eecati 
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to  sustain  their  positioD,  are  HarrU  v.  Ingkdew^  (3  P.  Wm's.  nrnw-rowKf 
91,)  SUphens  v.  Gaiife,  (2  Vern.  701,)  Finch  v.  Finch,  (2    j^*,Sl 
Ves.  Sen.  491,)  East  India  Co.  v«  Campbellf  (1  Yes.  Sen.      wA^-^w 
246,)  and  The  Earl  of  Suffolk,  v.  Green,  (1  Atk.  460.)  ^"^r 

Harris  v.  Ingledew,  (3  P.  Wm's,  91 ,)  was  a  case  of  a  bill  Coaisr. 
filed  by  the  simple  contract  creditors  of  William  Ingledew,  „■  ^  ^ .  . 
after  bis  death,  to  compel  a  sale  of  his  real  estate  for  pay-  Infiedew,%T. 
roent  of  his  debts ;  he  having  devised  his  real  estate  subject  "*'"'  ' 
to  the  payment  of  his  debts.  The  bill  was  filed  against  the 
devisees  and  others  who  had  purchased  portions  of  the  real 
estate  from  them.  One  of  the  defendants  who  had  thus  pur- 
chased,  pleaded  that  he  was  a  purchaser  for  a  full  and  valua- 
consideration,  but  omitted  in  his  plea  to  deny  notice  of 
the  will  of  William  Ingledew.  The  plaintifT  replied,  and 
took  issue  on  the  plea  ;  and  the  question  was,  whether  the 
plaintiff",  by  replying  to  the  plea,  instead  of  setting  it  dowD 
to  be  argued,  and  excepting  to  it,  had  not  admitted  it  to  be 
a  good  defence  in  law,  provided  it  was  true  in  fact.  And 
the  counsel  of  the  defendant,  among  other  reasons  which  he 
urged  in  support  of  his  position,  contended  that  if  the  legal 
efficacy  (^  the  |dea  was  not  admitted  by  the  replication,  **  the 
defendant  might  be  tricked  by  the  plaintifi",  who  having  found 
that  the  defendant  had  made  a  slip  in  bis  plea,  might  decline 
setting  it  down  for  argument,  and  reply  to  it,  in  which  case 
the  defendant  would  be  without  remedy ;  for  he  could  do  no 
more  than  prove  his  plea ;  whereas,  if  such  plea,  had  been 
set  dawn  to  be  argued,  on  its  being  overruled,  the  defendant 
might  sfill  have  helped  himself  by  putting  all  his  defence  in 
his  answer.  The  master  of  the  rolls,  in  deciding  this  point, 
simply  says,  the  constant  course  is  in  case  a  plea  be  re- 
plied to,  that  the  defendant  need  only  prove  his  plea,  &c. ; 
and  takes  no  notice  of  the  consideration  which  had  been  urged 
by  counsel.  He  neither  adopts  nor  repels  it.  This  case, 
therefore,  furnishes  no  authority  in  support  of  the  position 
for  which  it  was  cited.  But  if  the  language  of  the  counsel 
in  that  case  had  in  truth  been  the  language  of  the  Court, 
as  the  Chancellor,  in  his  opinion,  seems  to  suppose  it  was, 
it  would  not  affect  this  case :  forst,  for  the  reason  assigned 
by  the  Chancellor,  "*  that  it  does  not  appear  that  the  Court 
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eSO  CASES  IN  THE  COORT  OF  ERtlORS 

HBw-TORX*      The  cause  was  very  fully  argued  at  the  last  session,  in 
jj^l^    January,  1826,  by 


^J^J^         /.  F.  Henry f  for  the  appellants,  and 

^7^„  TakoU^  Attorney  General,  for  the  respondents. 

But  the  authorities,  and  the  different  views  of  counsel,  mm 
so  fully  presented  in  the  former  reports  of  the  cause  abovin 
referred  to,  and  were  now  so  thoroughly  considered  by  the 
Judges  in  giving  their  opinions,  that  it  is  not  deemed  neces- 
sary to  repeat  them. 

Sutherland,  J.  (after  stating  the  case.)  The  first  sind 
nspoiaiifta-  principal  question  which  arises,  is,  whether  the  appellants, 
after  their  plea  of  the  statute  of  limitations  had  been  overru- 
led, were  at  liberty  to  insist  on  the  same  matter  hy  tom/  of 
answer.  If  it  should  be  held  that  they  were  not,  then  the 
exceptions  to  the  answer  are  clearly  well  taken ;  as  the  ap« 
pellants,  being  deprived  of  their  bar  to  ths  relief  sought, 
were  bound  to  answer  fully  to  all  the  matters  contained  in 
the  bill. 

But  if  they  were  entitled  to  set  up  the  same  defence  by 
way  of  answer,  which  had  been  passed  upon  and  overruled, 
when  offered  by  way  of  plea,  it  still  remains  to  be  consid- 
ered, whether,  having  undertaken  to  answer,  they  were  not 
bound  to  make  discovery,  and  answer  fully  as  to  every  thing 
that  would  not  take  away  or  destroy  the  defence  of  the  staMe 
of  limitations. 

The  general  position,  that  if  a  plea  is  overruledi  the  de* 
fendant  may  insist  on  the  same  matter  by  way  of  answer,  is 
certainly  to  be  found  in  treatises  on  the  practice  and  pro- 
ceedings in  Chancery,  of  high  and  established  character. 
But,  like  most  other  general  propositions,  it  Is  subject  to 
limitations  and  exceptions ;  and  the  extent  to  which  it  is 
true,  can  only  be  accurately  understood  by  an  examination 
of  the  cases  from  which  it  professedly  derives  its  authority, 
and  from  a  consideration  of  its  bearing  and  effect  upon  other 
genera!  principles  of  fundamental  truth  and  importance  in 
the  administration  of  every  system  of  justice.  The  cases 
which  were  cited  and  relied  on  by  the  defendant's  counsel 
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to  sustain  their  position,  are  Harria  v.  Ingkdew,  (3  P.  Wm's.  Hvw-Toas, 
91,)  Stephens  v.  Gaule,  (2  Vern.  701,)  Finch  v.  Finch,  (2    j^*,^ 
Ves.  Sen.  491,)  East  India  Co.  v«  CampbeU,  (1  Yes.  Sen.      wA^^w 
246,)  and  The  Earl  of  Suffolk,  v.  Green,  (1  Atk.  460.)  ^"^r 

Harris  v.  Ingkdew,  (3  P.  Wm's,  91,)  was  a  case  of  a  bill  Commr. 
filed  by  the  simple  contract  creditors  of  William  Indedew,  „■  ^ ^ .  ^ 
after  his  death,  to  compel  a  sale  of  his  real  estate  for  pay-  /n^MewiSP. 
roent  of  his  debts ;  he  havin^j^  devised  his  real  estate  subject 
to  the  payment  of  his  debts.  The  bill  was  filed  against  the 
devisees  and  others  who  had  purchased  portions  of  the  real 
estate  from  them.  One  of  the  defendants  who  had  thus  pur- 
chased, pleaded  that  he  was  a  purchaser  for  a  full  and  valua- 
consideration,  but  omitted  in  his  plea  to  deny  notice  of 
the  will  of  William  Ingledew.  The  plaintiff  replied,  and 
took  issue  on  the  plea  ;  and  the  question  was,  whether  the 
plaintiff,  by  replying  to  the  plea,  instead  of  setting  it  dowD 
to  be  argued,  and  excepting  to  it,  had  not  admitted  it  to  be 
a  good  defence  in  law,  provided  it  was  true  in  fact*  And 
the  counsel  of  the  defendant,  among  other  reasons  which  he 
urged  in  support  of  his  position,  contended  that  if  the  legal 
efficacy  o(  the  |dea  was  not  admitted  by  the  replication,  ^  the 
defendant  might  be  tricked  by  the  plaintiff,  who  having  found 
that  the  defendant  had  made  a  slip  in  bis  plea,  might  decline 
setting  it  down  for  argument,  and  reply  to  it,  in  which  case 
the  defendant  would  be  without  remedy ;  for  he  could  do  no 
more  than  prove  his  plea ;  whereas,  if  such  plea,  had  been 
set  down  to  be  argued,  on  its  being  overruled,  the  defendant 
might  still  have  helped  himself  by  putting  aU  his  defence  in 
his  answer.  The  master  of  the  rolls,  in  deciding  this  point, 
simply  says,  the  constant  course  is  in  case  a  plea  be  re- 
plied to,  that  the  defendant  need  only  prove  his  plea,  &c. ; 
and  takes  no  notice  of  the  consideration  which  had  been  ui^d 
by  counsel.  He  neither  adopts  nor  repels  it.  This  case, 
therefore,  furnishes  no  authority  in  support  of  the  position 
for  which  it  was  cited.  But  if  the  language  of  the  counsel 
in  that  case  had  in  truth  been  the  language  of  the  Court, 
as  the  Chancellor,  in  his  opinion,  seems  to  suppose  it  was, 
it  would  not  affect  this  case :  first,  for  the  reason  assigned 
by  the  Chancellor,  **  that  it  does  not  appear  that  the  Court 
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HBW-TORX,  would  not  have  required  the  answer  to  meet  fully  fiiU  ihe 
M7.^168A.  charfl[es  in  the  bill/'  But,  secondly,  and  I  think  principally* 
because  a  purchase  for  a  valuable  consideration,  without  a^ 
tice  of  a  previous  charge,  is  both  in  form  and  substance  a  \tty 
different  defence  from  a  purchase  for  a  valuable  considera- 
tion,  merely.  In  overruling  the  latter,  tberefore*  i^hen 
offered  by  way  of  plea,  the  Court  would  not  have  passed 
Qpon  and  decided  the  former.  No  reason,  therefore^  coald 
exist,  why  it  should  not  be  put  forth  as  a  defence,  by  way  of 
answer,  if  it  was  originally  proper  matter  for  an  answer. 
-,  ^•*<?,, '''  In  f^^f^  V.  Finch,  (2  Ves.  Sen.  491,)  all  the  Court  decided 
StB.  491.  ^<^9f  ihat  a  defendant,  whose  answer  had  been  reported  to 
be  insufficient,  and  who,  without  excepting  to  the  report, 
had  submitted  to  answer  again,  was  not  precluded  from  io« 
sisting  on  the  same  matter  in  his  second  answer.  Lord 
Hardwicke  said  that  it  was  not  a  proper  manner  of  \3ff\tig\ng 
the  matter  before  the  Court ;  but  that  the  defendant  was  tiot 
absolutely  precluded  by  the  forms  of  the  Court  from  doing 
it ;  that  where  there  are  several  exceptions,  the  Court  han 
always  said,  that  as  this  matter  has  not  undergone  the  judg- 
ment  of  the  Court,  they  shall  be  suffered  to  go  into  it.  If 
it  was  a  single  exception,  perhaps  it  would  be  another  mM« 
ter.  That  it  was  not  like  a  second  demurrer,  or  a  steond 
plea,  which  can  not  be  put  in  a  second  time,  if  overruted. 
Yet,  he  remarked,  '<  the  Court  frequently  allows  the  defend* 
ant,  after  it  has  overruled  a  plea,  to  insist  on  the  saine  met*- 
ter  by  answer ;  and  that  comes  on  the  merits  at  hearing  the 
cause  f  taking  the  well  established  distinction,  that  ll» 
Court  will  not,  after  a  demurrer  or  a  plea  is  overruled*  grant 
leave  to  put  in  a  second  demurrer  or  a  second  jdeai  con* 
taining  the  same  matter ;  bat  that  it  will  sometifiies,  ifter 
a  plea  is  overruled,  permit  the  defendant  to  insist  bn  the 
same  matter  by  answer.  And  if  he  answer  fully,  his  right 
again  to  insist  on  the  same  matter  may  be  l^served  for  dia< 
cussion  on  the  hearing  upon  the  merits,  instead  of  being  dc* 
termined  upon  exceptions.  But  if  he  set  up  the  same  mat- 
ter in  order  to  protect  him  from  discovery,  his  right  to  avail 
himself  of  it  ought  to  be  determined  upon  exceptions,  and 
not  upon  the  hearing  on  the  merits.  In  the  first  case,  it  ma^, 
perhaps,  be  put  in  without  leave  having  been  first  dbtaitted 
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ia  the  letter,  it  cieariy  ought  not    The  case  of  Fincti  v.  ^nW'Yaw^ 
Fincht  therefore,  decider  ooihi^g  that  ha«  any  applioation  to     j^^^L. 
this  case  ;  and  the  illustration  used  by  Ld,  Hard wicke  seemi      sr^^^ 
to  me  very  clearly  to  show  that,  in  a  case  like  this,  he  wouk)      ^^"^'^ 
not  have  listened  to  a  defence  by  way  of  answer,  whicii  had       Cmim* 
^^^BdergouB  the  judgment  of  the  Courts  and  been  overruled  by 
wqy  of  plea. 

The  East  India  Company  v.  Campbell  (1  Vea.  Sen.  ?4€!,)  „  j  ^.^ 
wius  an  information  brought  in  the  name  of  the  attorney  geq-  ^,  Camphtl,  i 
eral«  IQ  Qompel  the  defendant  to  c|iscover  bow  he  eame  l^y  VM.8ra.e46. 
the  possession  of  certain  goods  in  the  East  Indies  ;  \^betbf^ 
it  wfs  not  by  fraud  or  violence;  and  whether  they  W^r^ 
not  the  property  of  the  Indiana.  Tb^  d(9fen()ant  plei^f^ 
that  he  could  not  discover  how  the  goods  came  to  hi§  poft 
session,  because  it  would  subject  him  to  a  fiue  or  corpoin) 
puoisliiYiepty  or  to  the  penalties  in  the  act  ^i  parliament,  for 
^^^rying  QQ  tn^de  within  the  jurisdiction  of  the  Ba^t  Indin 
Company.  The  plea  having  been  overruled^  he  put  in  i^ 
demurrer,  which  was,  in  substance,  the  same  aa  his  plea. 
The  Court  sustained  the  demurrer,  but  evidently  upon  the 
particular  circumstances  of  the  case.  They  say  it  was  ^f^ 
out  of  the  way  bill,  and  of  a  dangerous  nature,  by  personf 
having  no  right,  and  founded  on  supposition.  And  after 
contending  that  a  demurrer  after  a  plea  was  not  within  the 
notion  of  two  dilatories,  they  conclude  by  saying,  *'  but 
supposing  it  to  be  dilatory,  a  court  of  equity  must  not,  merely 
for  form's  sake,  be  a  court  of  inquisition  to  do  great  iqjus- 
tice.''  And,  by  way  of  illustration,  they  remark,  that  a  pkq 
may  be  overruled,  as  a  plea  of  purchase^  without  notice  for  wanf 
of  form,  covering  too  much,  and  yet  it  may  be  insisted  on  in  the 
answer.  This  is  the  only  observation  that  has  any  relation 
to  a  case  like  this  ;  and  the  distinction  between  the  case  put 
end  this  will  at  once  be  perceived.  If  a  plea  be  overruled 
for  want  of  form,  its  merits  have  not  been  considered,  or  pas- 
sed upon  by  the  Court,  and  if  it  was  originally  proper  for  aa 
answer,  there  may  be  no  objection  to  its  being  presented  up 
that  shape  after  it  has  been  overruled  as  a  plea,  on  some  col- 
lateral point  of  form. 
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innr-TOKX,      J%e  Earl  of  Suffolk  v.  Oreen^  (1  Atk.  450,)  was  the 

SiSw^  i^    ^  ^  ^^"  ^^^^  ^^  perpetuate  the  testimony  of  witnessea  to  a 
^^ly^     bond,  given  by  the  plaintiflf^s  ancestor.     The  bill  cbai^ged 
Mamy      xhsX  the  defendant,  Green,  who  was  the  obligee  in  the  bond. 
Cotter.      was  very  aged  and  infirm,  and  that  the  bond  was  usuriomM. 
The  defendant  demurred  to  so  much  of  the  bill  as  soiisht 
fMi  ▼.  &rMiii  discovery,  and  also  to  perpetuate  the  testimony*     The  de- 
1  Atk.  450.     inurrer  was  held  to  be  bad  so  far  as  it  related  to  perpetuating 
the  testimony,  though  good  as  to  the  discovery.    But  a  de- 
murrer that  is  bad  in  part,  is  void  in  Mo,     It  was  therefore 
overruled,  but  liberty  was  expressly  reserved  to  the  defend- 
ant  to  insist  by  way  of  answer,  against  making  any  disco- 
Tery  touching  the  usurious  contract,  charged  by  the   biD. 
So  far,  therefore,  as   any  inference  is  to  be  drawn  from 
this  case,  it  is  against  the  right  to  insist  by  way  of  answer, 
upon  any  defence  which  has  been  overruled  on  demurrer* 
even  on  the  ground  of  informality,  unless  liberty  to  insist  on 
it  is  expressly  reserved. 
BUfhtmy,      In  Stephens  v.  Gauk^  (Q  Vem.  701,)  the  plaintiff  filed  his 
701.  '         ]  bill  to  redeem  a  mortgage,  and  charged  that  the  defendant 
pretended  to  be  a  jointress,  and  in  nature  of  a  purchaser 
£rom  her  husband ;  whereas,  her  husband  was  only  an  as- 
signee of  a  mortgage  and  had  no  other  title.    The  defend- 
ant pleaded  her  title,  and  denied  notice  of  the  mortgage ; 
but  did  not  answer  whether  her  husband  had  any  other  title 
than  as  assignee  of  a  mortgage  ;  and  the  plea  was  overruled 
by  Lord  Harcourt.    Exceptions  being  taken  to  this  answer, 
on  the  ground  that  it  omitted  to  state  whether  the  husband 
of  the  defendant  had  any  other  title  than  as  assignee  of  the 
mortgage.  Lord  Chancellor  Cowper  allowed  the  answer  to  be 
sufieient. 

The  first  observation  to  be  made  upon  this  case  is,  that 
the  plea  was  overruled  by  Lord  Harcourt,  and  the  answer 
was  decided  to  be  suflicient  by  Lord  Chancellor  Cowper. 
He  probably  thought  the  plea  had  been  improperly  overruled. 
But  the  decisive  objection  to  the  case  as  an  authority 
upon  the  point  now  under  discussion,  is,  that  the  objection 
does  not  appear  to  have  been  taken,  that  the  defence  set 
op  in  the  answer  had  already  been  overruled  in  the  plea. 
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Far  aoght  that  appears,  liberty  to  iosist  upon  the  same  de-  mw-Tomx* 
fence  may  have  been  reserved  when  the  plea  was  overruled,    ^J*iSl 
or  subsequently  granted;  or  it  may  have  been  permitted      w-v«^^ 
simply,  because  it  was  not  objected  to.  Mmj 

These  are  all  the  cases  cited  by  Lord  Redesdale,  (Mitf.  Cmtime. 
Plead.  244,)  to  support  the  position,  that  if  a  plea  is  over- 
ruled, the  defendant  may  insist  on  the  same  matter  by  way 
of  answer.  They  certainly  show,  that  under  certain  cir- 
cumstances, it  is  admissible.  But  there  is  not  one  of  them 
that  countenances  the  idea,  that  a  defence  which  is  proper 
for  a  plea,  after  it  has  been  presented  in  that  shape,  and 
discussed  and  maturely  considered  by  the  Court,  and  final- 
ly Overruled  mp^n  the  merits^  may  again  be  presented  by 
way  of  answer.  The  remark  of  the  Chancellor  is,  therefore 
just,  ^  that  there  is  no  foundation  in  authority  for  such  an 
answer  in  any  of  the  cases  which  have  a  bearing  on  the 
question." 

The  object  of  plea  is  to  prevent  further  proceedings,  at     ^^^  ^ 
lai^,  by  resting  on  some  point  founded  on  matter  stated  in  pImT^ 
the  plea;  (Mitf.  Plead.  15;)  and  the  defence  proper  for  a 
plea  must  be  such  as  reduces  the  cause  to  a  particular 
point,  which  will  bar  the  plaintiff's  demand,  and  then  it  is  of 
use ;  because,  by  having  the  judgment  of  the  court  upon 
that  point,  the  parties  are  saved  the  expense  of  an  examina- 
tion of  witnesses ;  (2  M add.  299,)  or  as  Chief  Baron  M ac- 
donald  expresses  it,  in  Freeland  v.  Johnson^  (2  Anstr.  410 :) 
**  The  meaning  of  a  demurrer  or  plea  is  to  intercept,  in  an 
early  stage,  a  cause  which  must  ultimately  end  in  no- 
thing ;  a  demurrer,  by  something  in  the  bill ;  a  plea,  by  mat- 
ter de  hors.    If  a  plea  could  be  repeated,  he  observes,  it 
would  not  do  its  office  ;  it  would  not  have  the  effect  of  sav- 
ing litigation,  but  would  encourage  defendants  to  try  it  as 
a  daily  experiment  to  save  time."    It  is,  therefore,  an  es- 
tablished principle  in  Chancery,  that  the  same  matter  cannot 
be  a  second  time  pleaded^  although  the  first  plea  was  over-  g        ^^^ 
ruled  on  a  ground  of  form.    You  may  move  for  a  rehearing,  eannot  b«  a 
or  for  leave  to  amend ;  but  you  cannot  again  plead  the  same  y^!^  ^^* 
fledu    The  reason  or  principle  on  which  this  rule  is  estab- 
lished ist  that  a  plea  is,  in  truth,  only  an  excuse  for  not  an- 
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TOKK,  8wering»  on  the  ground  of  some  conclusive  bar.     If  it  i» 

lufylS^.    cided  to  be  insufficient,  the  effect  and  the  presumed  object  of 

>^v^w      putting  it  in,  is  delay.     It  shall  not  therefore  be  repeated. 

Htunj      gyj  jf  jj  jjg  overruled  on  a  point  of  form,  the  court  may 

CMtor.      grant  leave  to  amend,  or  the  defendant  may  avail  himself  of 

Th     h   it  ^^^  ^^^6  matter  in  his  answer,  if  his  answer  is  full  and  pei^ 

mar  be  amen-  fect  in  Other  respects.     He  will  then  have  the  benefit  of  it 

or^  defendant  ^^  ^^  heariQg ;  and  if  it  should  be  decided  against  bini»  tlie 

may       aTail  complainant  will  not  be  again  delayed.     And  it  may  be  that 

himeelf  of  it  *.  i  ■  .  ,     -  . 

by  aniwer,  if  ^^  would  not  be  ground  of  exception  to  an  answer,  that  it  coa- 
us  anewer  be  tained  the  same  matter  which  had  been  overruled  in  a  pro^ 

thU   in   other     .  ,  ,  .  •/•    ,  ^  n     » 

mpeets.  vious  plea,  even  on  the  merits.  If  the  answer  was  fulU  the 
UM^eriUk  ^f  9^**"^'^  might  be  reserved  to  the  hearing.  .  But  the  cour^ 
the  aninrer  be  I  apprehend,  would  not  again  take  the  matter  into 


ation,  if  it  had  already  been  solemnly  decided  upon  the  plea* 


However  this  may  be,  it  is  most  manifest,  that  there  it 
distinction  in  principle,  between  a  second  plea,  which  coQr 
tains  the  same  defence  that  had  been  overruled  in  a  former 
plea,  and  an  answer  containing  merely  the  same  matter.  The 
effect  is  the  same,  if  it  be  decided  that  the  matter  in  th» 
answer  is  not  sufficient  to  bar  relief,  or  protect  the  defend- 
ant  from  discovery,  and  he  be  directed  to  make  a  fiiU  and  per^ 
feet  answer,  and  the  complainant  is  a  second  time  delayad 
upon  the  same  ground,  which  is  the  precise  objection  to  a 
second  plea.  I  should,  therefore,  apprehend,  with  the  Chan? 
oellor,  that  if  a  second  plea  be  not  admissible,  it  must  be 
equally  inadmissible,  when  it  comes  in  a  varied  shape  in  point 
of  form,  but  in  the  same  shape,  and  with  the  same  preten* 
sions  in  point  of  substance. 

These  general  considerations  have  a  peculiar  force  when 
applied  to  this  particular  case.  The  decree  or  order  of  Dn^ 
cember,  1821,  overruled  tlie  plea  of  the  statute  nf  limita^ 
tions,  and  the  answer  accompanying  it,  and  directed  the  de* 
fendant  tojmt  in  a  full  and  perfect  answer  to  the  bill.  It 
certainly  was  the  intention  of  the  Chancellor  by  that  decree* 
finally  to  dispose  of  the  statute  as  a  bar  to  the  discovery  and 
relief  sought  by  the  bill.  If  it  had  not  been,  he  would,  ac- 
cording to  the  established  course  of  the  court,  instead  of 
overruling  the  plea,  have  directed  it  to  stand  for  an  anewar. 
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With  Hbefty  to  the  respondents  to  except.    The  appeUantg  nbw-toiu(i 
siypposed  that  if  that  decree  was  snstained,  the  defence  of    ^^^i^ 
the  statate  of  Limitations  was  gone.     If  not,  why  did  they      k^^,^ 
appeal  from  the  decree  ?  If,  according  to  its  terms  and  spirit^      Murrty 
itb  only  operation  was  to  strike  from  the  records  of  the  cause,      Coitor* 
the  paper  on  which  the  plea  was  written,  and  not  to  dispose 
of  Ihe  defence  itself,  and  to  leave  them  at  liberty  again  to 
present  it  in  the  shape  of  an  answer,  why  did  they  not  put  in 
iheir  answer  at  once  T  Why  appeal  from  the  decree,  when 
it  Was  a  matter  of  perfect  indifference  to  them  whether  it  Was 
Itffirmed  or  reversed ;  as  it  only  affected  the  form  and  not 
Ihe  Substance  of  their  defence  ?     If  they  have  now  a  right 
to  Mi  up  the  statute  of  limitations  by  way  of  answer,  they 
had  a  right  to  do  it  the  moment  the  decree  of  December, 
1831,  was  pronounced.     That  decree  was  simply  affirmed 
Without  being  altered  or  modified  by  this  Court.     The  pro- 
ceedings of  this  Court  also  shewed  that  they  supposed  that, 
by  af&rrhing  the  decree  of  the  Chancellor,  the  question  of  the 
statute  of  limitations  was  put  at  rest,  and  that  such  was  their 
intention. 

After  the  decree  of  affirmance  was  pronounced,  on  the 
ground  that  the  answer  of  the  appellants  contained  such  an 
admission  of  the  respondents'  debt  as  to  defeat  the  opera- 
lion  of  the  statute  of  limitations,  their  counsel  moved  the 
Court  so  to  modify  the  decree,  as  that  the  cause  might  be 
sent  back  to  the  Court  of  Chancery,  without  prejudice  on 
the  point  on  which  the  Court  had  grounded  their  decision ; 
and  so  that  the  defendants  might  amend  their  answer  upon 
that  point.  The  motion  was  denied,  and  Spencer^  Ch«  J« 
whose  opinion  upon  this  motion  prevailed,  said,  '*  Indepen* 
dentof  all  that  relates  to  the  negotiation  between  the  coun- 
sel of  the  parties^  the  answer  contains  a  sufficient  admission 
of  the  debt  to  take  it  out  of  the  operation  of  the  statute.  An 
amendment,  therefore,  of  the  answer  would  avail  nothing. 
If  the  Court  had  the  power,  he  should  not,  be  for  exercising 
it,  ftn  order  to  let  in  ihe  statute  of  limitations  in  this  case^ 
where  tlie  party  has  made  such  a  clear  admission  of  the  debt 
as  is  contained  in  the  answer.^  Ch.  J.  Spencer^  thereforOt 
supposed  that  the  object  and  effect  of  the  application,  if 
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HBW-TOKK,  grantedy  would  be  to  enable  the  appellants  again  to  set  op 
^ne  1^    the  de    n".e  of  the  statute  of  limitations;  and  he  was  for  de> 
nying  the  motion  on  the  very  ground  that  they  ought  not 


Marraj      again  to  be  permitted  to  set  up  the  statute.    And  such  un- 
Coilier.      doubtediy  was  the  opinion  of  a  majority  of  the  Court  who 
concurred  with  him.     Under  such  circumstances*  I  fully  as- 
sent to  the  correctness  of  the  observation  of  the  Chancellory 
**  that  after  a  plea  of  the  statute  has  been  once  technically 
pleaded,  and  formally  discussed,  considered  and  overruled, 
and  again  solemnly  discussed  and  overuled  upon  appeal,  and 
a  full  and  perfect  answer  required  by  the  order  of  both 
Courts,  and  an  effort  to  have  the  decretal  order  so  modified 
as  to  allow  the  plea  to  stand  for  an  answer,  denied,  it  surely 
cannot,  upon  any  reasonable  principle,  be  permitted  to  the 
party  to  escape  from  the  order  in  this  way,  and  bring  the 
Smikm-Umd,  ^^^Y  same  matter  into  discussion.     I  am,  therefore,  of  opia- 
J.    oonoludM  ion  upon  this  ground,  without  considering  the  other  point  in 
■houMbeaiBr.  the  cause,  that  the  decree  of  his  honor  the  Chancellor  should 


be  affirmed* 

WooDwoRTH,  Justice,  concurred. 

Th«  point  to      CoLDEir,  Senator.    The  most  material  question  to  be  de* 
*  cided,  appears  to  me  to  be  embraced  by  the  second  point 

submitted  by  the  counsel  for  the  appellants,  to  wit,  ''that 
the  answer  (that  is  the  last  answer)  is  a  bar  to  the  relief 
sought.  If  it  be  so,  then  unquestionably,  the  appellants  art 
right  in  their  conclusion,  that  it  protects  them  from  an  ac- 
count, and  from  a  discovery  as  to  all  such  parts  of  the  bill 
as  are  referred  to  in  the  first  six  exceptions  to  the  answer. 
If  they  are  so  protected,  the  master  was  wrong  in  allowing 
these  exceptions ;  and  the  order  or  decree  of  the  Chancellor, 
requiring  a  further  answer  from  the  appellants,  cannot  be 
sustained. 

If  the  last  answer  be  a  bar  to  an  account  and  discovery,  as 
the  appellants  contend,  it  must  be  so,  because  they  have  a 
right,  in  this  second  answer,  again  to  set  up  the  statute  of 
limitations  ;  and  to  insist  on  new  or  explanatory  matter,  to 
shew  that  in  their  former  answer  they  had  made  no  admit* 
sioa  which  would  prevent  the  statute  from  being  a  bar.    The 
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Chancellor  decided  that  they  having  first  pleaded  the  statute,  kew-yosk, 
and  that  plea  having  been  overruled,  they  were  thereby  pre-    j^JJ"*  ^^ 
eluded  from  insisting  on  the  statute  a  second  time  by  way  of 
answer,  or  at  least  that  they  could  not  do  this  without  leave, 

I  cannot  doubt  the  correctness  of  the  Chancellor's  decision. 
If,  in  this  case,  the  statute  may,  as  a  matter  of  course,  be  j^f^  ^^^ 
insisted  on  by  way  of  answer,  after  it  has  been  overruled  as  ute  of  Umite. 
a  plea,  it  will  follow  that  in  every  case  a  party  may  first  ©wraiad  iTa 
plead  any  matter  in  bar,  and  when  that  is  overruled,  or  (as  pie*,  it  oannoi 
in  case  before  us)  even  after  an  appeal  to  this  Court,  and  a  hj  siMw^r, 
decree  against  it,  he  may,  at  the  end  of  all  this  litigation,  ^**>w«t  ^^ 
aend  his  adversary  nearly  back  to  the  commencement  of  the 
suit. 

There  is,  in  my  opinion,  no  necessity  for  allowing  a  course 
which  must  lead  to  so  much  delay,  vexation  and  expense. 
If,  after  a  plea  has  been  overruled,  it  should  happen  that  the 
plea  or  the  answer  by  which  the  party  intended  to  support 
it  was  insufficient,  through  some 'omission  or  mistake,  he 
might  apply  in  the  Court  below  for  leave  to  amend. 
So,  in  this  case,  if  the  matter  set  up  in  the  second  answer 
would  afford  just  grounds  to  support  the  plea  of  the  statute^ 
the  appellants  ought  to  have  applied  to  the  Court  of  Chan- 
eery  for  liberty  to  bring  them  under  its  consideration. 

I  do  not  think  the  suggestions  of  the  appellants  well  found- 
ed, that  this  course  could  not  have  been  pursued,  because 
the  plea  and  answer  were  overruled,  and  therefore  could  not 
have  been  amended.  The  whole  matter  was  under  the  con- 
trol of  the  Chancellor,  and  there  Was  nothing  to  prevent  his 
modifying  the  decree  as  he  might  think  right. 

The  appellants  asked  for  a  modification  of  the  former  de- 
cree of  this  Court  after  it  had  been  pronounced,  and  this 
Court  would  have  had  no  hesitation  in  making  the  modifica-' 
tion,  if  it  had  appeared  to  them  that  justice  required  that 
they  should  do  so. 

But  I  put  my  opinion  in  this  case  on  other  grounds.  Let 
it  be  admitted,  and  I  take  the  fact  to  be  so,  that  the  appel- 
lants, in  their  first  answer,  made  admissions,  in  order  to  sup- 
port their  plea,  which  clearly  deprived  them  of  the  benefit 
of  the  statute :    Can  they  be  permitted  in  their  second  an* 
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MBW-YORK,  swer  again  to  set  up  the  statute  and  to  allege  new  malter, 
/y^lSs     ^^^^^  *•  entirely  to  do  away  the  force  of  their  fint  admis- 
sions 7 


Momy  ifg  person  in  conversation,  or  in  writing,  make  declarm« 

Coster.       tions  which  are  an  admission  of  the  validity  of  a  claim  against 

BnbMoaent  '^*'"*  ^  ^'"  °^^  ^  permitted  to  give  evidence  of  subsequent 
emilettioaf  declarations  or  writings  which  may  contradict  or  explain 
iotx^dnfor!  ^^^Y  ^^^  ^^'^  admissions.  And  most  assuredly  a  party  can- 
a»r  •nes.  not  be  permitted  to  do  this,  after,  in  a  course  of  litigatioiiv  he 
MMftdanthaa*  ^^^  ^^^  made  to  feel  the  force  of  his  original  declaratioiia. 
P.fB^'V'i^^      It  seems  to  me  extraordinary,  that  the  appellants  sbooM 

bill,    admittad  ...  ,  .  .    ,     "^  "^"^^  , 

what  doof  a.  insist  that  they  have  a  right,  as  a  matter  of  coarse,  by  a 

o?th^«ut^t8  ^^^^'^^  answer,  to  cancel  the  admissions  which  they  put  on 

of  limiutlmis,  record  under  oath  in  their  first  answer.     There  can  be  no 

to  be^aUowed  ^^®  ^^  ^^  which  will  authorize  so  great  a  violation  of  jas- 

to  explain  a.  tice  and  common  sense.    To  allow  a  party,  when  be  may 

■iMafayaaabl  ^^d  that  be  has  made  an  incautious  admission,  to  contradict 

■eqaant     an.  himself  by  a  new  answer,  would  be  to  hold  out  too  great 

a  limitation  to  the  consciences  of  men.    To  adopt  the  words 

of  Lord  Nottingham,  in  answer  to  an  application  to  enlaiga 

publication,  '*\i  would  be  of  dangerous   consequence,  if 

people,  after  seeing  where  a  cause  pinched,  should  then 

be  at  liberty,  to  bolster  up  the  faulty  part.** 

The  appellants  cannot  expect  to  be  allowed,  by  their 
second  answer,  to  vary  or  cootrol  their  admissions  ia  tbe 
first  answer,  unless  they  can  succeed  in  establishing  tbe  posi- 
tion, so  strenuously  urged  by  their  counsel,  that  tbe  overrule 
ing  the  plea,  and  the  first  answer  annihilated  thai  answer,  so 
far  that  it  must  be  entirely  overlooked,  although  it  forma  part 
of  the  record  before  the  Court.    I  do  not  believe  there  is  any 
technical  rule  which  obliges  justice  to  be  so  blind  to  nuittera 
which  are  spread  before  her,  by  those  whose  controversy 
she  is  to  decide. 
Etpeoiailjr,      But  again,  the  order  of  the  Court  of  Chancery,  and  the 
Sg^'twrjuii  decree  of  this  Court,  requires  that  the  appellants  should  put 
tho  chancellor  in  a,  Jull  and  perfect  answer.     Why  were  this  order  and  thia 
■hoold  put  in  decree  made  7   Because  the  appellants  bad  never  answered 
a  AiU  and  per.  the  bill.     They  had  pleaded  the  sUtute,  and  set  forth  cer- 

feet  answer. 
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taia  ikctt  in  support  of  their  plea.     Thit*  though  it  be  tech>  kbw-yowk, 
nically  called  a  plea  and  answer,  is,  in  fact,  no  answer  to  the    j^^x^. 
bill.     The  whole  amounts  only  to  a  plea  ;  and  so  far  from      Vi^-v^^^ 
being  an  answer,  it  is  but  a  claim,  on  the  part  of  the  appel*      Momy 
lantSy  to  be  exempt  from  any  obligation  to  answer.  Coitor. 

After  it  has  been  decided  that  they  are  not  entitled  to  this 
exemption,  how  do  they  comply  with  tlie  order  to  make  a 
full  and  perfect  answer  ?  They  do  it  in  no  other  way,  than 
by  again  setting  up  their  right  to  be  exempt  from  answering ; 
and  attempting  to  support  that  right  by  allegations  in  expla- 
nation or  contradiction  of  their  former  averments.  In  the 
one  case,  they  set  up  the  statute  by  plea,  and  in  the  other 
by  answer.  But,  in  truth,  they  are,  in  the  latter,  but  repeat* 
ing  their  former  defence.  The  first  and  second  answers  aro 
in  fact  the  same.  They  both  insist  that  the  appellants  ought 
BoC  to  be  compelled  to  answer.  It  is  not  possible,  in  my 
opinion,  that  this  variance  in  form  can  so  essentially  change 
the  etEtci  of  two  things  between  which  there  is  no  substan- 
tial diSereace. 

Suppose  the  appellants  had,  under  the  order  to  put  in  a 
full  and  perfect  answer,  again  pleaded  the  statute,  and  that 
in  other  respects  their  second  answer  had  been  as  it  now  is, 
I  presume  it  would  not  be  contended  for  a  moment,  that 
they  bad  complied  with  the  order.  In  the  first  and  second 
answer,  so  far  as  rcNpects  the  statute,  they  put  it  forward  as' 
a  bar,  substantially  in  the  same  words  ;  but  in  the  former 
instance  they  claim  the  benefit  of  it  as  a  plea,  and  in  the  lat- 
ter ^  they  pray  that  they  may  have  the  benefit  of  the  said 
statute  in  the  same  manner,  and  to  the  same  extent,  as  if  they 
bad  pleaded  the  said  statute  in  bar  to  the  relief,  discovery 
and  account  sought  for,  and  prayed  in  the  said  bill.'' 

I  think,  therefore,  the  Chancellor  was  well  warranted  in 
saying  as  he  has  done  in  his  opinion,  **  that  the  second  an- 
swer was  nothing  more,  in  substance  and  eflTect,  than  a  repe- 
tition of  the  plea  of  the  statute  of  limitations,  after  that  plea 
had  been  overruled,  and  the  decretal  order  overruling  it,  re- 
qniring  th6  defendants  to  put  in  a  full  and  perfect  answer  10 
the  bill,  affirmed  in  the  Court  of  Errors.** 

This  reasoning  brings  me  to  a  conclusion  which  ^tiablf^s 
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me  to  render  my  judgment  in  this  case.  But  I  should  not 
treat  the  distinguished  counsel  who  Avere  engaged /in  ihi* 
case  with  due  respect  if  I  did  not  more  particularly  notice 
their  learned  and  elaborate  arguments,  and  the  autboriiie* 
they  cited.  I  have  looked  into  all  the  cases  to  which  'we 
were  referred,  that  were  within  my  reach,  and  I  can  find  no 
authority  that  appears  to  me  inconsistent  with  the  opinion  I 
entertain. 

1  admit,  as  has  been  said  in  our  own  Courts,  as  well  as  in 
the  English  Courts,  that  the  statute  of  limitations  may  be  a 
very  conscientious  plea  ;  and  I  admit  that  it  may  be  so  in 
this  case.  But  if  it  be,  its  conscientiousness  must  arise  from 
matters  not  disclosed  by  the  pleadings.  I  agree  with  a  sen- 
ator who,  in  giving  an  opinion  in  this  case  on  a  former  occa- 
sion, said,  that  the  claim  on  the  part  of  (he  respondents  as 
presented  to  the  consideration  of  the  Court,  addresses  itself 
to  the  moral  sense  in  a  character  of  strong  and  prevailing 
equity ;  but  I  admit,  as  he  did,  that  the  appellants  are  enti- 
tled to  the  benefit  of  this  defence,  however  technical  it  may 
be,  if  founded  upon  principles  which  are  established  for  the 
government  of  a  Court  of  Chancery. 

The  position  taken  by  the  appellant's  counsel,  and  in  sup- 
port of  wiiich  many  authorities  were  cited,  that  after  a  plea 
is  overruled,  a  defendant  may  insist  on  the  same  matter  by 
way  of  answer,  cannot  be  true  as  a  general  rule,  and  in  the 
full  meaning  of  the  terms  in  which  it  is  expressed.  For  ex- 
ample, it  cannot  be  contended  that  one  who  has  in  due  form 
pleaded  the  statute  of  limitations,  and  whose  plea  has  been 
overruled,  can  answer  that  he  has  not  promised  within  six 
years. 

I  take  the  rule  and  the  meaning  of  the  authorities  to  be 
this  :  that  where  a  matter  which  might  be  a  sufficient  bar 
has  been  informally  pleaded,  and  tho  plea  lias  been  over- 
ruled on  that  account,  the  defendant  may,  with  leave  of  the 
Court,  insist  on  the  sauoe  matter  by  uay  of  answer.  Where 
a  plea  is  overruled  for  some  informality  or  insufficiency  in 
the  plea  itself,  or  in  tiie  answer  to  support  the  plea,  then  the 
matter  pleaded,  in  the  language  of  the  books,  has  never  un* 
dergone  the  judgment  of  the  Court  ;(g)   that  is,  the  Court 
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has  never  decided  that  the  matter  on  which  the  party  intend-  nbw-yohk, 
ed  to  rely,  might  not  be  a  bar.     The  judgment  of  the  Court,    j^^^  ^^ 
in  such  a  case,  applies  only  to  the  form.     But  where  a  plea      v-^-v-%^ 
is  overruled  on  the  ground  that  the  party  had  placed  him-       Murray 
self  or  that  he  stood  in  such  a  situation  that  the  matter  plead-       Coster, 
ed  could  not  be  a  bar,  in  my  opinion,  a  defendant  will  nev-      ^j^^^  ^j^^ 
er  be  allowed  again  to  bring  the  same  matter  before  the  matter  plead- 
Court,  by  way  of  answer.     And  even  where  the  plea  is  over-  not  to*bii'lfbSuf 
ruled  for  want  of  form,  I  apprehend  that  a  defendant  cannot  this  can  nerer 
insist  upon  the  same  matter  in  his  answer  without  leave,  ^here^it'  is"a- 
Thc  reason  of  imposing  upon  him  the  necessitv  of  asking  this  Termied     for 

,  .11  •  '•  J         defect  of  form, 

leave  is,  that  the  court  may  grant  it  or  not,  as  it  may  under-  then  only  bj 
stand  that  the   plea  was  overruled  fqr  defect  of  form,  or  be-  "?*? **^    ^*^* 
cause  the  matter  insisted  upon  could  not,  however  it  might 
be  put  before  the  court,  be  a  bar. 

So,  in  the  case  above  cited,  of  Finch  v.  Finch^  the  lan- 
guage of  the  I^rd  Chancellor  is,  ''  the  defendant  would  not 
be  precluded  from  insisting  on  the  same  matter  in  his  answer, 
for  the  matter,  (that  is,  whether  what  the  party  intended  to 
rely  upon  would  be  a  sufficient  bar  or  not,)  had  not  under- 
gone the  judgment  of  the  court." 

In  the  case  of  The  East  India  Company  v.  CampheU^Qi)       q^)  3  y^. 
Lord  Hardwicke  says,  **  a  plea  may  be  overruled  as  a  plea  Sen.  247. 
of  purchase,  for  want  of  form,  as  covering  too  much,  and  yet 
it  may  be  insisted  on  in  the  answer.'* 

The  case  of  Stephens  v.  GauleJJ)  which  was  much  relied       (0  2Vern. 
upon  by  the  learned   counsel  for  the  appellants,  seems  to 
me  to  be  entirely  reconcileable  with  the  above  mentioned 
cases,  which  were  also  cited  by  him.     The  report  is  very 
short,  and,  it  must  be  acknowledged,  not  very  explicit. 

The  defendant  had  not  stated  in  her  plea  that  her  hus- 
band, under  wliom  she  claimed  as  a  purchaser  without  no- 
tice, had  or  pretended  to  have  title,  or  that  he  was  in  posi 
session,  which  is  necessary  to  support  a  plea  of  this  nature. 
The  plea  therefore  was  insufficient  and  informal,  and  was 
overruled  on  that  account.  She  afterwards  answered,  and 
again  insisted  that  she  was  in  as  a  purchaser  without  notice, 
but  stated  that  her  husband  was  in  possession,  and  claimed 
to  be  so  by  descent  from  his  mother.     Lord  Chancellor  Kin^ 
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r*To>n,  aJfeired  the  aiwwer.      Tim  cmb^  dleii,  ia  one  where  tlie/iiBt 
j2?^  JU^   aad  not  the  sMffer  of  the  pies  hirf  unikiguufc  the  jiw^guwil 
^^v^^      <)f  the  court.    It  will  be  ohsenred,  that  in  tha  ease  there  wsi 
•■■'■^       SQiCbiflg  10  the  seeooil  amwer  racouistnt  Irith  what  the 
CMinr.      widow  had  set  op  n  her  plea  aad  aoswer.    Had  d^  in  her 
fine  aofwer  adntted  aotiee  or  waat  of  eoonderatHNi*  or  aaf 
other  fret  that  would  hare  tfaewa  that  she  ia  aoC  efftlrd  la 
profectioa  as  a  porehaaer,  would  she  hafe  beem  penmtted  to 
set  op  a  defeaea  to  whieh  she  had  shews  she  waa  Bot  cfllilM  ? 
How  does  it  staod  as  to  the  ease  wfakh  we  aie  ditidiag? 
The  plea  of  the  appeRaoCs  was  ia  doe  fom ;  bat  im  their  aa- 
swer  they  stated  fiiets  which,  in  the  opiaioa  of  thia  eoavt, 
shewed  they  were  aal  aMitled  to  the  beaelk  of  the  atatale. 
They  ashed  this  coart  lor  pennissioo  to  aswad  their  aa- 
swer,  but  were  refused ;  becaose,  as  the  Chief  JaMiee  said, 
they  had  made  admissioDS  which  oo  ameDdaieiit  eoald  eare. 
This  court  ha%  thea,  decided  oo  the  natter  of  their  plea. 
It  was  overmled,  not  for  iaformality.  bot  becaiae^  after  wfait 
they  had  said  in  their  first  answer,  the  statute,  aeeordiag  lo 
the  jodgmeot  of  this  coort,  coold  oerer  be  a  bar.    Thts« 
then  was  re$  adjudicaiOj  which  the  appelbnts  caanot,  io  aiy 
opioiofi,  be  pennitled  again  to  brii^  into  questioiL 

It  will  be  perceircd,  that  if  my  view  of  this  caae  be  eor- 

reel,  there  is  no  necessity  for  examining  sereral  queatioosp 

the  discussion  of  which  occupied  much  of  the  time  of  the 

CMrt  on  the  bearing. 

WlMChw  a      '^  ^^  contended  by  the  counsel  for  the  respondents  thst 

JtfcaJitti       a  defendant  cannot  refuse  to  answer,  by  answer ;  and  that  if 

m!m  ^M  ^  Mibmits  to  answer  at  all,  he  must  answer  fully.    It  asost 

w  Mww«r.       be  admitted  that  these  are  general  rules ;  but  it  roust  also  be 

conceded  that  there  are  many  exceptions  to  theta.    Ia  the 

(>)  4  John.  ^^^*^  of  Philips  V.  Pret>ott^(j)  Chancellor  Kent  allowed  the 

Ch.  lUf.  915.  defendant  to  insist  by  answer,  oo  lapse  of  time  as  a  bar  to 

the  account,  discovery  and  relief  prayed  for  by  the  bill*  on 

the  ground  that  in  that  case  the  statute  of  limitatiotis  coidd 

not  have  been  pleaded  ;  and  that  this  defence  could  not  haia 

been  made  otherwise  than  by  answer.    He  says,  ^  there 

oannot  be  any  inflexible  rule  upon  this  subject.    The  reasoa 

and  convenience  of  the  case  must  determine  when  and  how- 
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fiir  tbe  apfdication  of  the  geDeral  rule  it  to  be  controlled.'*  nbw^tobx, 
The  oouosel  for  the  respondents  has,  with  great  learning  and   j^^  J^ 
ability,  undertaken  to  point  out  all  the  eiceptions  whieh  are      ^^^««^^ 
admitted  to  the  above  mentioned  rules.     I  will  not  renture      ^wmy 
to  say,  that  the  case  in  question  falls  under  any  of  these  ex«      Ceiitr. 
ceptions.    I  am  happy  to  think  myself  relieved  from  the  ne- 
oessity  of  giving  any  opinion  on  points  upon  which  Lord  El- 
don  and  Chancellor  J^ent  have  declared  it  impossible  to  re« 
eoncile  the  numenlis  authorities.    If  this  were  an  original 
answer,  then  it  would  be  incumbent  on  us  to  consider  what 
Ld.  Eldon,  in  Shmo  v.  Cking{k)  calls  **  this  distracted  point  ;^     .^v  n  y^ 
bat  if  we  confirm  the  former  opinion  of  this  court,  that  the  906. 
appellants,  by  their  first  plea  and  auwer,  were  precluded 
from  setting  up  the  statute  of  limitations  as  a  bar  to  the  ac- 
count, discovery  and  relief  sought  by  the  bill,  we  have  only 
to  decide  that  the  second  answer  does  not  comply  with  the 
order  of  the  Chancellor,  confirmed  by  this  court,  that  the 
appellants  should  put  in  a  full  and  perfect  answer. 

For  the  same  reasons,  I  do  not  find  myself  called  upon  to  How  hx  as 
notice,  although  I  have  examined  the  many  cases  which  were  ^Jj^jj^  ^^ 
eited  as  to  the  admissions  of  tbe  defendant  which  were  relied  miwknM  oon- 
opon  to  take  the  case  out  of  the  statute.  That  no  advantage  ^^^^J^J^f* 
shall  be  taken  of  oilers  made  by  war  of  compromise ;  that  a 
party  may,  with  impunity,  attempt  to  buy  his  peace,  are  well 
established  rules  of  law,(/)  to  which  our  reason  and  our  feel-    (0  >  Ouofh. 

Rao   lOS  ni^A. 

iDgs  at  once  assent.  But  I  am  not  prepared  to  admit  that  13  johii.'E0p. 
what  a  party  may  state  as  a  fact,  though  the  statement  may  ^^- 
be  made  in  the  course  of  a  negotiation  for  a  compromise,  or 
may  ht  connected  with  an  ofier  to  purchase  peace,  will  not 
be  as  binding  as  if  the  fiict  had  been  disclosed  in  any  other 
way.  If  a  man  says  to  me,  I  do  not  admit  that  I  owe  yon  any 
thing,  but  rather  than  be  sued  I  witl  give  you  a  hundred  dol- 
lars, it  would  be  most  unjust  to  suffer  me  to  avail  myself  of 
this  ofl^r  to  recover  against  him.  But  if  one  tells  me,  it  is 
true,  I  justly  owe  you  a  hundred  dollars,  and  will  give  you 
fifty  if  you  will  give  up  your  debt,  I  apprehend  there  is  no 
rule  of  law  so  absurd  and  unjust  as  to  prevent  my  availing 
myself  of  my  debtors  confession,  because  he  connected  with 
it  an  oflTer  of  compromise. 


-  k 


639 


CASES  IN  THE  COURT  OF  ERRORS 


NBW-TORK, 

June  and 

J«ly,  1835. 


•    Of  tho  7th 
exoaption. 


Colden,  sen. 
«lor,for  affirm- 
ing. 


Pointa  to  be 
diacuaaed. 


So,  if  the  appellants  have  admitted  by  their  aoswers,  that 
they  had  the  linens,  and  that  they  have  never  accounted  or 
paid  for  them,  in  my  opinion,  they  are  bound  by  this  admis- 
sion, though  it  may  have  been  made  in  the  course  of  a  nego- 
tiation for  a  compromise,  and  though  they  may  have  under- 
stood that  the  negotiation  related  to  the  breaking  up  of  the 
voyage  of  the  Egeria,  or  to  a  claim  of  the  respondents  for  tlie 
proceeds  of  the  linens. 

But  this  is  not,  in  my  opinion,  now  open  for  discussioOt 
because  this  court  of  the  last  resort,  has  decided  that  the 
appellants,  in  their  first  answer,  did  make  such  an  admission 
as  the  respondents  were  at  liberty  to  avail  themselves  of, 
and  such  as  precluded  the  appellants  from  shelteritig  them- 
selves under  the  statute  of  limitations. 

The  master's  report  as  to  the  seventh  exception,  allowed 
by  the  master,  and  also  by  the  Chancellor,  teems  to  have 
been  acquiesced  in  by  the  appellants.  For,  although  one  of 
their  points  be,  that  there  was  no  foundation  for  the  allow- 
ance by  the  master  of  the  seventh  exception,  yet  I  do  not 
recollect  that  a  word  was  said  on  the  hearing  to  this  point, 
by  either  of  the  counsel.  I  presume  that  this  exception 
was  passed  over,  because  there  was  no  room  to  question 
that  the  parts  of  the  answer  to  which  it  refers  were,  as  the 
master  reports,  irrelevant.  I  am  of  this  opinion.  I  think  the 
Chancellor  was  right  in  disallowing  all  the  exceptions  to 
the  master's  report ;  and  I  am  therefore  in  favour  of  afl&m- 
ing  his  decree. 

BowMA.if,  Brayton,  Burrows,  Burt,  Clark,  Crakb^^ 
Dudley,  Earll,  Elsworth,  Gardiner,  Haight,  Kxtssi, 
Lake,  Lefferts,  McCall,  McIntyrs,  McMichabl,  Mor- 
gan, Thorn,  Wilkeson,  Wooster,  Senators,  concurred. 

Savage,  Ch.  J.,  (after  stating  the  case.)  There  are  three 
questions  necessary  to  be  discussed,  to  arrive  at  a  satisfac- 
tory conclusion  in  this  cause. 

First,     The   plea  having  been  overruled,  were  the  ap- 
pellants at  liberty  to  insist  on  the  same   matter  by  way  of 
answer  ? 


■*•  .  •-  • 
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Second.  If  tbey  answer  at  all,  were  they  not  bound  to  ftn-  xBW-VbalL, 
.wer  fully  T  and  j5'~l^ 

TkircL  Does  the  answer  contain  matter  which  bars  the  re«     v^v-w 
lief  sought?  Mu«.y 

I  will  here  premise,  that  when  the  plea  was  overruled  by  CmM. 
the  Chancellor,  he  discussed  and  decided  two  points.  1.  ^ 
Tjiat  the  case  did  not  come  within  the  exception  to  the  5th  ^hlch  this 
section  of  the  statute  of  limitations,  as  an  action  concerning  ?J^  ^IS*tS» 
the  trade  of  merchandize,  between  merchant  and  merchant,  pointidoeiddU 
their  fisictors  or  servants,  (1  K.  L.  186 ;)  and  2.  That  it  was 
a  clear  case  of  trust ;  and  therefore  the  statute  was  no  bar^ 
On  this  last  point  the  plea  was  overruled.  When  the  cause 
first  came  here,  Spemeer^  Ch.  Justice,  delivered  the  opinion 
of  the  Courts  in  which  the  point  first  decided  by  the  Chancel" 
lor  is  concurred  in,  on  the  ground  that  the  exception  in  the 
statute  is  not  applicable  to  a  case  where  all  the  items  of  an 
account  are  on  one  side,  and  that  the  reason  and  principle  of 
the  exception  embraced  open  and  current  accounts  where 
there  were  mutual  dealing  and  mutual  credits.  On  the  se« 
cond  point,  the  decision  of  the  Chancellor  was  overruled  ; 
and  the  doctrine  of  Ld.  Hardwicke,  (2  Atk.  612,)  was  recog- 
nized and  approved,  that  a  trutt  iSf  where  there  is  such  a  am^ 
fidenee  between  partieSrthat  no  action  at  law  wiU  Ke.  It  wav 
added,  that  in  this  case  there  was  a  clear  remedy  at  law,  and 
had  the  objection  been  made,  the  bill  would  have  been  dismis- 
sed. It  was  a  case,  therefore,  in  which  the  party  had  a  right 
to  plead  the  statute.  The  decree  of  the  chancellor  was  how- 
ever affirmed,  on  the  ground  that  the  answer  accompanying 
the  plea  admitted  the  claim  to  be  subsisting  and  unsatisfied  t 
and  thereby  defeated  the  operation  oi  the  statute. 

When  the  answer  now  under  consideration  came  before  Groand  on 
the  Chancellor,  he  allowed  the  exceptions  to  it  upon  the  ^y^  ^a^ 
ground  that  the  same  matter  had  undergone  the  judgment  of  theezoepiioni. 
the  Court,  in  the  shape  of  a  plea. 

1.  This  brings  me  to  the  examination  of  the  first  question 
I  propose  to  discuss,  to  wit,  whether  the  appellants  were  at 
liberty  to  insist  on  the  same  matter  by  way  of  answer,  which 
had  been  overruled  by  way  of  plea. 
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NBW-TORE,       The  object  of  pleading,  in  any  Coort,  is  to  present  the 
^Jon«  1^    complaint  of  the  plaintifi',  and  also  the  grounds  on  which  that 
claim  is  resisted  by  the  defendant,  that  the  Court  may  decide 
upon  the  precise  point  in  issue. 

If  the  bill  is  supposed  to  contain  no  cause  of  action,  the 
defendant  may  demur.     If  he  does  not  choose  to  rely  upon 
i«et  of  plead,  the  weakness  of  the   plaintiff's  title,  but  wishes  to  set  up 
'^CoyiM   ^  some  cause  for  which  the  suit  should  be  dismissed,  delayed 
ploMlias     ia  or  barred,  he  may  plead  or  answer.     If  a  demurrer  is  OTer- 
cbanoerj.        ruled,  he  must  make  a  new  defence,  not  by  demurrer,  to  the 
same  extent  as  the  former,  but  he  may  defend  himself  by  plea 
or  answer.     After  a  plea  has  been  overruled,  defence  may 
be  made  by  demurrer,  by  new  plea,  or  by  answer ;  but  the 
new  plea  should  not  contain  the  same  matter  as  the  plea  over- 
ruled.   Such  a  course  would  be  calling  upon  the  Court  for  a 
rehearing,  contrary  to  its  settled  practice.    (Mitf.  Plead  1  1 
12,  18,  14.) 
WhoUior,  af.      ^^  '^  >*  contended  by  the  counsel  for  the  appellants,  that 
isr  matter  is  though  the  plea  bo  overruled,  the  same  matter  may  be  insist- 
plea,  it  may  be  ed  ou  by  Way  of  answer ;  and  this  proposition  is  laid  down 
inauted  oo  by  io  a  work  of  high  authority,  (Mitf.  Plead.  8  ed.  248)  which 
cites  in  its  support,  2  Yes.  492,  and  1  Atk.  450.     The  lat- 
ter is  the  case  of  Suffolk  v.  Green,  decided  in  1789,  wiudi 
has  no  connexion  with  this  question,  any  farther  than  what 
arises  from  analogy  existing  between  a  demurrer  and  plea. 
Ld«  Hardwicke  overruled  a  demurrer  on  the  ground  of  its 
insufficiency,  but  without  prejudice  to  the  defendant's  insist- 
ing  upon  the  matter  relied  on  by  way  of  answer.     In  Finch 
Y.  Finch,  (2  Yes.  Sen.  491,)  decided  in  1752,  the  first  an- 
swer  was  reported  insufficient ;  the  defendant  submitfed  to 
make  a  further  answer,  which  was  also  reported  insufficient ; 
and  the  question  was  whether,  by  submitting  to  answer  fur- 
ther, without  excepting,  the  defendant  had  precluded  him- 
self from  insisting  on  the  same  matter  by  his  second  answer- 
Ld.  Hardwicke  held  he  was  not,  and  assigned  as  a  reason, 
that  the   matter    had  not   undergone  the  judgment  of  the 
Court.    He  adds,  it  is  not  like  a  second  demurrer,  or  dilato- 
ry, or  a  second  plea,  which  cannot  be  put  in  a  second  time  if 
overruled ;  yet,  notwithstanding,  the  Court  frequently  allows 
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the  defendant,  after  a  plea  has  been  overruled,  to  insist  on  jibw-tosk, 
the  same  matter  by  answer  which  was  overruled  as  a  plea ;    /|]^x82l 
and  that  comes  on  the  merits  at  hearing  the  cause. 

To  support  this  doctrine  of  Ld.  Hardwicke,  the  reporter  re- 
fers to  Morris  v.  IngkdeUf  (3  P.  Wms.  04.)  In  that  case  a 
bill  was  filed  by  certain  creditors  of  William  Ingleden  to 
compel  a  sale  of  his  real  estate  devised  subject  to  the  pay- 
ment of  his  debts.  One  of  the  defendants  pleaded  tliat  he 
was  purchaser  for  valuable  consideration,  but  omitted  in  his 
plea  to  deny  notice  of  the  will  of  William  Ingleden.  And  it 
was  argued  that  the  plaintiff  havh^  joined  issue  on  the  plea, 
he  bad  admitted  it  to  be  good ;  that  had  the  plaintiff  set  it 
down  to  be  argued  without  taking  issue,  the  want  of  a  denial 
af  notice  would  have  been  a  good  exception ;  and  it  was 
aigoed  that,  if  it  were  otherwise*  the  defendant  might  be 
tricked  by  the  plaintiff's  replying  to  it,  and  he  could  do  no 
More  than  prove  it ;  whereas  if  such  a  plea  had  been  set  down 
t0  be  argued  and  overruled,  the  defendant  might  still  have 
helped  himself  by  putting  all  his  defence  in  his  answer. 
The  only  answer  made  by  Sir  Joseph  Jekyl,  master  of  the 
rolls  to  this  argumnnt»  is,  that,  in  case  a  plea  be  replied  to^ 
the  defendant  need  only  prove  his  plea ;  and  here  it  is  the 
plaintiff's  own  fault,  for  he  had  it  in  his  election,  to  have  it 
set  down  to  be  argued ;  wherefore,  if  the  defendant  proves 
what  he  has  pleaded,  the  bill  is  to  be  dismissed  against  him 
with  costs.  The  master  of  the  rolls  seems  to  adopt  the  rea- 
sonii^  of  the  counsel,  and  supports  the  general  proposition 
that  matter  overruled  as  a  plea  may  still  be  urged  in  the  an- 
swer ;  and  the  plea  in  the  case  of  Harris  v.  Ingleden  is  a 
strong  instance  to  shew  the  reasonableness  of  the  rule.  The 
plea  was  admitted  to  be  defective,  because  the  defendant 
had  not  denied  notice  of  the  will  of  Ingleden,  which  subjected 
his  estate  to  the  payment  of  his  debts.  Had  that  plea 
been  overruled  for  that  cause,  it  would  certainl}r  have  been' 
highly  unjust,  that  he  should  not  have  an  opportunity  to  sup- 
ply  that  fact  in  his  answer.  This  same  doctrine  is  asserted 
by  the  Court  of  Exchequer,  in  East  India  Co.  v.  CcanpbeU^  (1 
Yea.  Sen.  947.)  And  in  Hixtre  v.  Parker,  (8  Cox,  224,)  where 
a  plea  ovenmled  was  insisted  on  by  way  of  answer,  the  Ld. 
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KBW-TORK,  Chancellor  asked  if  there  were  any  instances,  after  a  plea 
m"*  1825     ov®J'''^'®^»  ^f  ^^^  same  thing  being  allowed  to  be  insisted  upon 
by  answer ;  and  to  show  that  it  might  be  done,  Scott  cited 
Harris  v.  Ingleden^  and  Finch  v.  Finch ;  but  his  Lordship 
said  those  were  cases  of  bills  of  relief,  but  he  knew  no   in- 
stance of  the  same  being  done  in  bills  of  discovery  only  : 
thus  admitting,  that  in  bills  of  relief  such  was  the  proper  and 
common  practice.     In  the  case  under  consideration,  relief  19 
asked  for.     It  is  not  a  case  of  discovery.     None  was  neces- 
sary.    The  respondents  had  all  the  evidence  they  wanted. 
(Vid.  also  Stephens  v.  Gauk^  2  Vem.  701.) 
Whether         ^'  ^^  ^^  contended,  however,  that  when  a  defendant  submits 
wheiiAdefim.  to  answer,  he  must  answer  fully.    In  the  English  Courts, 
to"«iiswer^£l  this  question  has  been  decided  both  ways,  and  by  very  learned 
moat   anewer  and  highly  respectable  Chancellors  and  Judges.     The  late 
^'  Chancellor  Kent  has  reviewed  most  of  the  cases  in  Methodist 

Epis,  Church  v.  Jaques^  (1  John.  Ch«  Rep.  73^)  and  Phillips 
v.  Preoost,  (4  id.  200.)  He  came  to  the  conclusion,  that  if 
the  defendant  submits  to  answer,  he  must  answer  fully  ;  but 
that  the  rule  was  subject  to  exceptions.  The  only  two  which 
he  mentions  in  Methodist  Epis.  Ch,  v.  Jaques^  are,  that  of  an 
innocent  purchaser,  as  in  Jerrard  v.  Sininders^  (2  Yes.  Jon. 
454:)  and  the  denial  of  a  co  partnership,  as  in  Jacobs  t, 
Goodman^  (3  Br.  Ch.  Rep.  205.)  To  these  ezoeptiona  he 
added  another  in  Phillips  v.  Prevost,  to  wit,  where  the  plain* 
tiff  has  no  title. 

In  the  Equity  side  of  the  Court  of  Exchequer,  I  under- 
stand the  rule  is,  and  always  has  been,  that  a  defendant  may 
answer  in  part,  and  object  to  a  further  answer.  It  is  in  the 
Court  of  Chancery  alone  where  the  conflict  has  existed  be- 
tween what  has  been  called  the  old  and  the  new  rule.  The 
whole  dispute  is  about  the  form  of  pleading,  and  if  once  set* 
tied,  it  is  a  matter  of  very  little  moment  which  way  it  is  set- 
tled. The  objection  stated  by  Ld.  Eldon  to  the  new  rule 
in  SomervUb  v.  Mackay^  (16  Yes.  387,)  arise  out  of  the 
practical  inconvenience,  that,  in  Chancery,  the  defence 
is  not  judged  of,  in  the  first  instance,  by  the  Court  itself, 
but  goes  to  a  master  upon  exceptions  to  the  answer,  and 
thpn  ^  the  Court  upop  exceptioqs  to  the  report;  in  xny 
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jcidgment,  a  very  useless  ceremony,  and  a  practice  which  jvbw-tobk, 
calls  for  correction.  The  late  Chancellor,  upon  the  able  j^'}"®."^ 
reifiew  which  he  has  given  of  this  question  in  Phillips  v.  "  ^' 
Prevotty  has  adopted,  as  a  general  rule,that  established  by 
Ld.  Thurlow,  in  Cookson  v.  EUison,  (2  Bro.  Ch.  Rep.  252,) 
where  the  plaiatiff  had  made  one  a  party  defendant  who  had 
DO  interest,  and  was  a  mere  witness.  He  did  not  demur, 
but  answered  part,  and  was  therefore  compelled  to  answer 
fully.  Yet,  in  Oreen  v.  Winten  (cited  4  John.  Ch.  Rep.  214,) 
the  Chancellor  virtually  overruled  this  very  case.  The  de- 
fendant had  disclaimed  all  interest,  and  the  only  difference 
was,  that  Ellison  had  answered  part;  but  neither  had  de- 
murred or  pleaded.  In  the  latler  case,  the  Chancellor  very 
properly  decided,  that  the  defendant  was  not  bound  to  an- 
swer further.  He  adds, ''  I  could  not  pereive  the  propriety, 
or  feel  the  necessity  of  requiring  a  further  answer  merely 
to  serve  the  curiosity  or  convenience  of  the  plaintiff.  Nor 
ean  I  perceive  the  good  sense  of  requiring  long  accounts 
and  schedules  from  a  defendant,  when  a  defence  is  set  up  in 
the  answer  which  meets  the  title.  If  the  matter  of  defence 
should  fail,  the  defendant  might  then  be  required  to  answer 
further.''  In  the  same  case  he  remarks,  that  **  the  defendant 
may  insist  upon  the  benefit  of  the  statute  of  limitations  in 
his  answer  as  well  as  by  plea."  That  this  has  been  repeat- 
edly done,  he  cites  Lacan  v.  Briggs^  (3  Atk.  105 ;)  Prince 
V.  Heylin  (1  Atk.  403  ;)  and  Eq.  Drafts.  380. 

If,  therefore,  the  general  rule  first  laid  down  in  Cookson  v. 
ElUson  be  established,  with  its  exceptions  already  admitted, 
another  exception  should  be  added,  to  wit,  where  a  defence 
js  set  up  which  meets  and  controverts  the  title.  Take  for 
an  example  this  very  case.  I  proceed  on  the  supposition 
that  the  statute  of  limitations  is  well  pleaded.  Where  can 
be  the  necessity  or  propriety  of  going  at  length  into  accounts 
or  jdealings  of  long  standing,  when  a  recovery  is  barred  by 
lapse  of  time  7  For  whose  benefit  is  such  an  investigation 
to  be  instituted  7  It  is  not  pretended  that  any  discovery  is 
wanted  to  aid  a  suit  at  law ;  and  if  it  were,  I  understand  the 
rule  to  be  now  settled,  that  matter  which  bars  the  relief,  bars 
alsQ  the  discovery. 
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It  was  urged  upon  the  argument,  by  the  respondent*!  eoOB« 
sol,  tliat  if  the  general  rule  were»  that  a  defendant  migbc 
avail  himself  by  answer  of  the  same  matter  overruled  as  a 
plea,  yet  it  ought  not  to  be  permitted  in  this  case,  because 
a  motion  was  made  here,  and  denied*  the  effect  <^  which 
would  have  been  an  amendment  similar  to  the  one  oour 
sought  for.  In  my  judgment  the  result  of  that  motion  should 
have  no  influence  in  deciding  this  question  of  pleading.  The 
Court  merely  expressed  an  opinion  on  the  plea  then  before 
it,  but  did  not  prejudge  the  further  pleadings  nor  the  rights 
of  the  parties.  If  the  result  of  that  motion  should  have  any 
effect,  it  should  be  in  favor  of  receiving  the  answer :  as 
otherwise  the  appellants  may,  through  the  inadvertence  of 
counsel,  lose  the  benefit  of  a  defence  to  which  they  are  en* 
titled  by  the  laws  of  the  land. 

3.  I  shall,  therefore,  proceed  to  enquire  whether  the  an- 
swer now  put  in  contains  any  defence  to  the  claim  of  the 
■el  up  tlio  respondents.  His  honor,  the  late  Chancellor,  contidered  it 
aftatataMif  lim.  jj^^ing  more  than  a  repetition  of  the  former  plea  of  the 
statute  of  limitations,  which  had  been  overruled.  If  he  is 
correct  in  this  position,  his  decree  should  be  affirmed.  A 
comparison  of  the  two  answers  will  enable  us  to  form  an  ao» 
curate  opinion  on  that  point. 

That  part  of  the  first  answer,  which  this  Court  eonsiderod 
an  admission  of  the  debt,  is  the  offer  made  by  the  appellant's 
counsel  to  pay  one  third  of  the  proceeds  of  the  linens,  ex- 
plicitly  stating  at  the  same  time,  that  they  were  discharged 
from  all  liability  by  virtue  of  tlie  statute,  and  that  they  reser* 
ved  the  right  to  avail  themselves  of  the  statute  in  their  de» 
fence  if  the  offer  was  refused.  This  was  thought  not  to 
come  within  the  rule  laid  down  by  Spencer^  J.  in  Smmtis  t. 
Gtlsion^  (15  John.  Kep,  671.)  who  says,  **  though  indeed  the 
defendant  may  admit  that  what  the  plaintiff  claims  as  a  dehC 
has  never  been  paid,  if  he  protests  against  his  liability,  it 
would  be  an  outrage  on  common  sense,  to  infer  a  promise 
to  pay,  in  the  face  of  his  denial  of  his  liability  to  pay." 

In  the  present  answer  the  appellants  have  presented  the 
same  matter,  accompanied  by  these  other  explanations  :  1. 
A  denial  of  their  admission  of  any  claim  of  the  respondents. 


OF  THE  STATE  OF  NEW-YORK.  648 

a.  That  ia  thtf  conversation  which  led  to  the  attempt  to  nbw-york, 
compromise,  the  subject  of  the  linens  was  not  mentioned ;    j^^^  X8SI5. 
and  that  the  interview  between  the  counsel  of  the  parties      >^^r'^/ 
had  relatbn  to  a  supposed  claim  for  the  breaking  up  the      ^^T 
veyage  of  the  ship  Egeria.    3.  That  the  appellants  instructs       C«iter. 
ed  their  counsel  to  do  no  act  which  might  be  construed 
into  any  admission  of  a  claim  by  the  respondents.     4.  That 
the  oAfer  was  intended  for  the  purpose  of  putting  an  end  to 
any  claim  against  the  defendiants,  or  either  of  them  ;  and  for 
purchasing  their  peace,  and  of  compromise,  and  for  no  other 
porpove.    5.  They  expressly  deny  an  intention  to  admit 
any  liabiKty  to  pay  any  claim  on  account  of  the  linens. 

It  is,  however,  contended,  that  the  ctaim  is  still  admitted^ 
and  the  second  answer  does  not,  in  effect,  vary  from  the  first. 
Tiie  otjyection  taken  by  Spencer,  Ch.  J.  in  giving  the  opinion 
of  this  court  upon  that  answer  was,  that  there  was  an  offer 
lo  pay  the  whole  demand ;  and  no  denial  of  the  justice  of 
the  claim.    Here  the  appellants  enter  their  protest  agaiiM 
the  validity  of  the  demand ;  and  say,  under  oath,  that  the 
offer  was  not  to  pay  the  whole  demand ;  but  to  compromise 
a  pretended  claim  for  breaking  np  a  voyage  for  the  purpose 
of  purchasing  their  peace.     I  know  of  no  case  which  has  gone 
so  fiu*  as  to  decide,  that  an  offer  made  nnder  such  circum- 
stances,  and  with  such  explanations  and  reservations,  and 
when  so  much  pains  were  taken  to  negate  the  idea  of  liabili- 
ty, should  be  construed  into  a  promise  to  pay.     And  it  would 
be  strange,  indeed,  if  defendants,  understanding  their  rights, 
and  having  the  benefit  of  counsel,  should  promise  to  pay  a 
demand,  when  in  the  same  breath  they  deny  their  liability. 
Upon  the  best  consideration  I  am  able  to  give  the  subject,  I 
can  see  no  ground  for  the  allegation,  that  this  answer  con- 
tains an  admission  of  the  demand. 

If  courts  can,  by  one  refinement  after  another,  entirely 
fritter  away  the  statutes  of  the  state,  further  legislation  will 
be  useless. 

I  am  of  opinion  that  the  decree  of  the  Chancellor  be  re- 
versed ;  because,  I.  The  appellants  had  a  right  to  put  into  ^i^^condidJi 
their  answer,  among  other  things,  the  same  matter  which,  tiiat   the  de. 
standing  alone,  was  overruled  as  insufficient  in  a  plea.    2.  ^i^ed^f^/^ 
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That  their  answer  containing  a  bar  to  the  relief  sought,  is  m 
bar  to  the  discovery  ;  and  they  may,  therefore,  object  to  an- 
swer fully  to  the  charges  in  the  bill.  3.  The  answer  under 
consideration  contains  a  complete  defence  to  the  complaiDl 
of  the  respondents. 

Craky,  Senator,  concurred  with  the  Chief  Justice  in  the 
result  of  his  opinion.  He  was  not  prepared  to  go  into  the 
subject ;  but  felt  it  his  duty  to  protest  against  what  appeared 
to  him,  a  positive  violation  of  an  existing  statute.  Such  he 
felt  still  bound  to  consider  the  statute  of  limitations ;  Iboogh 
it  had  been  greatly  broken  in  upon  by  our  courts.  He 
had  read  and  listened  with  attention  to  the  opinions  of 
Judges  in  all  the  various  stages  of  this  cause ;  and  he  ac- 
knowledged their  learning.  He  had  seen  the  appellants  be- 
gin with  a  clear  defence  under  the  statute  of  limitationar 
They  retained  counsel  from  the  very  first  moment  to  wommh 
age  that  defence,  and  instructed  them  not  to  waive  il ;  though 
they  were  willing  they  should  buy  peace.  With  a  view 
to  this  object  they  negotiated  in  the  spirit  of  their  iastme- 
tions.  They  have  struggled  at  every  stage  to  preserve  the 
defence  of  the  appellants  unimpaired ;  but  our  ccnuts  have 
found  themselves  so  crippled  and  impotent,  as  to  be  unable 
to  give  the  appellants  the  benefit  of  it.  Enough  has  been 
got  out  of  them  from  term  to  term,  in  answers  on  oath^ 
drawn  under  the  advice  of  counsel,  urging  the  defiance  too 
at  every  step,  to  defeat  that  defence.  This  is  the  ground 
assumed  by  the  respondents ;  but  it  was  a  ground  which  ha 
could  not  yield.  He  felt  that  it  was  equivalent  to  a  eooo- 
plete  repeal  of  the  statute. 

Grsbii  LT,  Ltn DB,  and  RaBFULn,  Senators^  concuned. 

A  majority  being  for  affirmance,  it  was  thereupon  on- 
DBRED,  ADJUDGBD  and  DEcassD,  that  the  decree  of  bh 
honor  the  Chancellor  in  this  cause  be  affirmed,  with  costs  to 
the  respondents  to  be  taxed,  upon  the  appeal  to  this  Court, 
and  that  the  appeal,  record  and  proceedings  be  remit* 
ted,  &c. 


c.    . 
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MBW-TOUCt 

Edward  Perkins,  appellant,  11^7,*  18S5. 

against  v^^/-^/ 
Thb  Washingtox  Insurance  Company  ©p  tiie  cmr  op  . 

New- York,  respondents. 


Where  an  iniaranee  company  in'  the  city  of  New. York,  appointed  R.  a  iar« 
Teyor  in  Sayannah,  (Georgia,)  and  by  their  president,  empowered  hiro  to 
make  contracts  of  insurance,  to  take  effect  from  the  time  when  the  pr«« 
miam  shoold  be  paid,  and  ghould  be  received  at  New-York;  provided  (JU 
^fiee  ehould  recognize  the  rate  of  premium^  and  be  otherwise  eatitjied  with 
the  ri»k;  and  R.  advertised  at  Savannah,  the  terms  on  which  the  compa. 
ny  would  ensure,  and  subscribed  himself  as  agent  of  the  company,  at  Sa- 
Tannah,  mentioning  that  they  would  ensure  through  him,  dtc.  and  P.  paid 
the  usual  premium  of  insurance  on  certain  goods,  on  the  5th  JaAuary^ 
1830,  to  R.  who  gave  P.  a  receipt  for  the  money,  describing  himself  as 
agent  of  the  company,  and  specifying  the  consideration  and  object  of  tho 
receipt ;  but  before  the  premium  was  received  at  New- York,  the  good* 
were  consumed  by  fire ;  and  P.  afterwards  tendered  the  premium  to  tho 
eompany,  and  demanded  that  they  should  indemnify  him  or  ezecate  tho 
oontraot  of  insurance ;  held,  that  they  were  bound  to  comply,  though  tho 
premium  had  not  been  recei/ed  by  them  before  the  loes ;  and  that  the  pro. 
mium  being  according  to  their  established  rates,  it  did  not  lie  with  the  com- 
pany arbitrarily  to  siy  they  would  not  recognixe  the  rate  of  premium,  or 
would  not  be  satisfied  with  the  risk ;  and  they  were  accordingly  deemed 
to  indemnify  the  assured. 

One  may  become  the  agent  of  a  corporation  in  the  same  manner  as  he  may 
of  an  individual,  without  any  deed  or  writing. 

A  mere  warrant  of  survey  given  by  an  insurance  eompany  does  not  author* 
iie  the  surveyor  to  do  any  act  binding  upon  them. 

Where  a  principal  objects  to  the  act  of  his  agent,  as  unauthoriied,  tho  quoa 
tion  is,  not  what  power  he  intended  to  give  his  agent,  but  what  power  tho 
third  person  who  dealt  with  the  agent,  and  who  insists  on  his  aota  as  valid, 
had  a  right  to  infer  that  ho  possessed,  from  his  own  acts  and  those  of  hio 
principal.    Per  Golden,  Senator. 

A  receipt  for  a  premium  of  insurance,  signed  by  the  president  or  secretary 
of  an  insurance  company,  b  as  binding  as  a  policy ;  and  it  is  the  coramoa 
costom  in  the  city  of  New. York,  to  insure  by  receipts  of  this  nature,  signed 
by  eom^  officer  cf  the  company.  The  only  difference  between  the  eflbet 
of  these,  and  of  a  policy  is,  that  the  former  must  be  enforced  in  chanotry, 
and  tho  latter  at  law.    Per  Golden,  Senator. 

It  Is  a  well  settled  rule  in  chancery,  that  what  one  is  legally  bound  to  do^ 
•hall  bo  considered  as  done,  by  all  those  having  a  right  to  daim  its  per. 
^»rmanoo.    Per  Golden,  Senator. 

This  mlo  applied  to  the  case  of  an  obligation  to  insure,  depending  on  tho  ro» 
oeipt  of  a  premium  by  tho  insurer,  from  his  agent,  whoso  duty  it  is  to  ro«il 
tho  pramUim  presently.    For  Golden,  Senator. 

Vol.  IV.  sa 


v. 
Ins.  Co. 
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H^yr-YORKt   When  the  obligation  of  the  insurer  depends  on  his  actoall/ receiTinf^  Um 
Jane  and  preminm  from  his  agent ;  but  the  agent  neglects  to  remit  it,  by  raaaoa 

Jolj,  18S5.         whereof  the  obligation  does  not  attach,  an  action  lies  bj  the  insured  against 

the  agent ;  and  the  measure  of  damages  will  be  the  amount  which  was  to 
to  have  been  insured.     Per  Colden,  Senator. 


Perkins 

T. 

Washingtim 
Iiia.Oa. 


Appeal  from  the  Court  of  Chancery.  On  the  9th  Octo- 
ber, 1621,  tlie  appellant  filed  his  bill  in  that  Court  agminst 
the  respondents,  stating  that  on  the  5th  January,  1820,  and 
since,  the  appellant  being  the  owner  of  a  certain  stock  of 
dry  goods,  groceries,  &c.  in  a  store  house  in  the  city  of  Sa- 
vannah; applied  to  Henry  P.  Uussell,  of  Savannab,  the 
agent  of  the  respondents,  an  incorporated  insurance  compa- 
ny in  the  city  of  New  York,  for  insurance  upon  this  stock ; 
that  Russell,  on  the  same  5th  January,  agreed  that  the  res- 
pondents should  become  insurers  on  the  stock,  for  one  year 
from  that  day,  for  tdOOO,  at  a  premium  of  2f  per  cent.* 
the  premium  to  be  paid  on  that  day ;  and  that  the  com- 
pany should  execute  a  policy  in  the  usual  form ;  that  the 
premium  was  accordingly  paid  to  Uussell,  with  $3,50  for 
the  expense  of  a  survey  and  policy ;  that  Russell  gave  a  re- 
ceipt  for  these  sums,  declaring  the  object,  consideration  and 
purpose  as  above  set  forth,  and  signed  the  receipt,  **  Joha 
P.  Russell,  agent  of  said  company ;"  that  on  the  moming  of 
the  11th  January,  an  extensive  and  destructive  fiie  broke 
out  in  Savannah,  and  consumed  the  greater  portion  of  the 
goods  ;  that  the  appellant  gave  notice  to  Russell  of  the  loss, 
offered  the  usual  preliminary  proof  and  demanded  a  policy 
of  insurance ;  but  Russell  stated  that  he  had  not  forwarded 
the  premium  to  the  company,  and  had  not  received  a  pofiej 
from  them,  and  he  intimated  that  the  company  would  not 
consider  themselves  bound  by  what  had  been  done ;  that 
proper  notice  with  the  usual  proofs  were,  in  May,  19M 
given  to  the  respondents  in  the  city  of  New- York ;  but  they 
had  refused  to  execute  a  policy  or  indemnify  the  appellaat 
to  the  amount  lost,  although  the  appellant  had*  od  the  SMi 
April,  1821,  tendered  to  their  president  the  amount  of  tha 
premium* 


\ 
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The  bill  prayed  that  the  respondents  might  be  decreed  Naw-t'omiy 
to  pay  the  amount  agreed  to  be  insured,  or  to  execute  the  j^'*'  ^^ 
policy.  &c.  v^v^^ 

To  this  bill  the  respondents  answered,  admitting  all  the  J*wkiiis 
material  facts  charged,  except  KusseH's  agency.  They  de-  WtthiDfiiMi 
nied  that  he  was  agent,  or  had  power  or  authority  to  act  for  ^^^  ^^ 
them  otherwise  than  as  a  surveyor.  They  admitted  that 
they  had  appointed  him  surveyor  for  them  in  Savannah,  &o« 
of  buildings  insured,  or  in  which  goods  offered  for  insurance 
were  kept;  and  empowered  him  to  state  to  applicants  at 
Savannah,  the  probable  rates,  according  to  the  nature  of  tbq 
risk  at  which  insurance  might  be  expected  to  be  effected  by 
them ;  always,  however,  reserving  to  themselves  the  power 
and  control  to  abide  by,  or  to  vary  the  rates  so  stated  by  him« 
or  entirely  to  decline  such  insurance,  when  the  proposal  for 
such  insurance  and  his  report  or  survey  should  be  present- 
ed to  them  for  their  deliberation.  That  they  permitted  him 
to  receive  the  probable  premiums,  and  transmit  them  to  the 
respondents,  in  order  to  prevent  unnecessary  delay  in  efiect* 
ing  insurance ;  but  absolutely  denied  that  they  ever  appoint- 
ed him  their  agent  for  insuring,  or  effecting  any  insurance 
against  loss  or  damage  by  fire. 

To  this  answer  the  appellant  filed  a  general  replication ; 
and  testimony  was  taken  on  both  sides,  mainly  to  the  ques- 
tion whether  Russell  was  agent,  as  alleged  in  the  bill,  for  the 
purpose  of  contracting  to  insure  in  the  name  of  the  compe* 
ny.  The  proofs  need  not  be  recited  here,  because  they  are 
briefly  stated  by  the  Chancellor  in  his  reasons  for  the  de- 
cree, and  are  gone  very  fully  into  by  the  Judges  who  delir- 
ered  the  opinion  of  this  Court. 

The  cause  was  brought  to  a  hearing  in  the  Court  of  Chad- 
oery,  on  the  pleadings  and  proofs,  November  37th,  1832 }  and 
on  the  38th  December  thereafter,  the  Chancellor  decreed  that 
the  appellant's  bill  should  be  dismissed ;  for  which  he  as- 
signed his  reasons  as  foHows : 

Ksin,  Chancellor.  The  essential  point  in  tin's  ease  is, 
whether  Henry  F.  Russell  was  euthorized  to  bind,  and  did 
Irind  the  defendaiiU  to  insure  the  goods  of  the  plaintiff,  At 


<'^ 
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]iBW-TOBX«  the  rate  and  upon  the  terms  speci&ed  in  the  receipt  wbicb 


M^iS&     Hussell  gave  to  the  plaiDtifl*,  oo  the  5th  of  January,  182^ 
y^'^r^^'     1*hc  counsel  for  the  plaintiff  contends  that  Russell  was  the 
''*|^*"      general  agent  for  the  defendants  at  Savannah,  for  the  par- 
WMhiojtoo   pose  of  receiving  premiums,  and  agreeing  to  make  insuran* 
Im.  Ok      1^3^  jinci  that  they  were  bound  by  his  acts.     The  other  side 
insist  that  Russell  was  not  their  agent  for^that  purpose  ;  that 
be  was  only  their  surveyor,  to  survey  and  return  a^descrip- 
tion  of  the  property  offered  for  insurance,  to  state  to  appli* 
cants  the  probable  rates  of  insurance,  and  to  receive  froai 
persons  willing  to  pay,  the  premiums  he  mightl think  ^^  ^^ 
name,  and  to  transmit  the  same  to  the  defendants ;  and  that 
tkey  reserved  to^themselvcs  a  right  to  deliberate  and  act  upon 
the  application,  and  to  accept  or  reject  the  proposal^and 
premium   in  their  discretion ;  that  in  receiving  the  money, 
Russell  acted  as  the  agent  of  the  applicant,  and  that  there 
was  no  contract  of  insurance  in  any  case  until  the  proposal 
had  been  received  and  accepted  by  the  defendants,  accom- 
panied with  a  receipt  of  tlic  premium  at^iheir  office. 

Russell's  appointment  was  strictly  that  of  **  Surveyor,  foi 
the  defendants,  of  buildings  and  goods  offered  to  be  insured 
in  Savannah.**  This  appointment  bore  date  the  11th  of  De- 
cember, 1818.  Under  the  appointment  as  surveyor,  Rus« 
sell,  on  the  18ih  of  February,  1810,  published  in  the  papen 
at  Savannah,  that  **  insurances  by  the  defendants  might  be 
effected  by  application  to  him,  who  had  a  table  and  classes 
of  hazards,  and  rates  of  annual  premiums,  to  be  exhibited 
and  that  he  was  authorized  to  say  insurance  would  be  effect 
ed  as  favorable  to  the  assured  as  those  of  any  company  ii 
the  United  States  ;_and  that  he  would  attend  to  the  surveyin{ 
the  property,  and  would  obtain  the  policies  from  the  defend 
ants  with  the  least  possible  delay.**  The  proposals  he  sign 
ed  as  "  agent  for  Savannah  ;**  and  he  says  that  this  advertise 
ment  he  published  at  his  own  suggestion,  and  he  does  nc 
know  that  it  ever  came  to  the  knowledge  of  the  defendanU. 
I  apprehend  that  the  defendants  are  not  bound  by  any  as 
•umed  power  contained  in  these  proposals,  made  and  pul 
lished  without  their  authority.  But  the  proposals  do  not,  i 
fact,  assume  any  authority  to  make  contracts  of  insuram 
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Innding  on  the  company,     He  was  to  receive  applications,  rsw-tork, 
«nd  through  him  as  the  medium  of  communication,  insuran-     j^^i^^ 
ces  might  be  effected.    He  was  authorized  to  say  insurances      n^*v<^/ 
would  be  effected  on  the  most  favorable  terms ;  that  he  pos-      P«rkui» 
sessed  the  rates  of  premium,  and  he  would  attend  to  survey-   Wuliiii|toB 
ing  the  property  and  obtaining  the  policies.     There  is  noth- 
iag  in  aU  this,  that,  upon  any  necessary  and  sound  construc- 
tion, carries  the  idea  that  he  himself  could  make  valid  and 
binding  contracts  of  insurance,  in  the  first  instance,  without 
Cbe  subsequent  sanction  of  tiie  defendants.  He  was  evidently* 
from  his  own  account,  to  act  only  as  a  surveyor,  with  autho- 
rity to  receive  and  communicate  applications,  and  to  receive 
and  communicate  the  answers. 

He  had  blank  printed  proposals  of  a  circular  nature,  and 
without  signature  issued  by  the  company  ;  and  one  of  these 
be  affixed  upon  his  store.  It  was  a  general  outline  of  the 
classes  of  hazards,  and  rates  of  annual  premiums,  and  con- 
ditions of  insurance.  One  of  the  conditions  was,  that  **  all 
applications  for  insurance  must  be  made  at  the  office  of  the 
company;''  and  another,  '*no  insurance  will  be  considered 
as  made  or  binding  until  the  premium  is  paid,  and  that  every 
policy  of  insurance  made  by  the  company,  shall  be  sealed 
with  its  seal,  and  signed  by  the  president  and  secretary.*' 

Hitherto  we  have  discovered  nothing  that  will  justify  the 
conclusion  that  Russell  had  authoritv  to  make  a  contract  of 
insurance  binding  on  tlie  company.  And  if  we  recur  to  the 
correspondence  between  them,  we  shall  equally  fail  in  dis- 
covering the  power  contended  for  in  this  case. 

In  a  letter  from  Russell  to  the  defendants,  dated  April 
9th,  1810,  he  observed,  that  **  there  is  a  difficulty,  owing  to 
the  distance  from  New- York,  in  getting  along  with  insuran- 
ces here,  and  I  have  written  to  Mr.  Swords  on  the  subject 
Unless  I  am  furnished  with  blank  policies  ready  signed,  or 
unless  my  receipt  for  the  premiums  as  agent  is  made  binding 
on  the  company  until  the  policies  can  be  obtained  from  the 
office,  I  suspect  but  little  can  be  done  in  the  way  of  insuring, 
for  I  find  that  applicants  want  the  risk  to  commence  as  soon 
as  the  premium  is  paid."    The  answer  from  the  defendants* 
by  Mr.  Swords,  their  president,  was  dated  the  27th  of  April, 
1810,  and  states,  that  ''the  company  had  never  furnished 
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VBW-TORK,  agents  or  surveyors  with  blank  policies.      The  board  will 
/d^ iS^    never  sanction  it.     The  most  and  best  that  can  be  done  b, 
that  all  insurances  that  you  may  agree  to  make,  and  for  ivfaidi 


''•^■B'  the  premium  you  shall  charge,  shall  be  actually  fnid,  and 
shall  be  received  here,  the  office  will  consider  as  ensoring  at 
^^  the  time  of  the  payment  to  you,  so  that  in  case  of  accident 
between  such  time  of  payment,  and  the  receipt  of  the  mo- 
ney here,  the  company  will  indemnify  such  loss  ;  proTided, 
however,  that  the  office  shall  recognize  the  said  rate  of  pre- 
mium which  you  shall  chsrge,  and  shall  be  otherwise  satis- 
fied with  the  risk.  The  company  will  in  no  case  guarantee 
the  transmission  of  money  for  a  premium.  Insurances  aie 
cfiected  here,  only,  on  the  actual  payment  of  the  premium  to 
one  of  its  officers." 

By  another  letter  from  the  defendants,  by  their  secretary 
of  the  date  of  the  28th  of  April,  1819,  they  say,  **  no  insur- 
ance shall  be  binding  until  the  premium  is  received  at  thia 
office.     The  reason  of  this  rule  is,  that  the  company  will  not 
be  responsible  for  the  risk  of  sending  the  premium  either  by 
land  or  water.     I  am  authorized,  however,  to  assure  yon^ 
that  in  all  cases  where  the  risk  is  accepted,  on  the  receipt  of 
the  premium  here,  they  will  execute  the  policy  to  take  eicet 
from  the  time  the  premium  was  received  by  you,  if  the  same 
shall  be  requested  in  the  letter  accompanying  the  survey ." 
By  these  letters  the  company  expressly  declared,  that  the 
xeceipt  of  the  premium  by  the  company,  at  their  office  in 
New- York,  was  indispensable,  and  that  the  insurance  was  to 
be  efiected  there  only.      The  company  were  to  recognias 
the  rate  of  premium,  and  to  be  satisfied  with  the  risk,  and 
then,  and  on  the  receipt  of  the  premium,  the  contract  was  to 
be  made  by  them,  aud  then  it  might  relate  back  to  the  date 
of  the  receipt  of  the  premium  by  Russell,  if  that  was  the 
pleasure  of  the  other  party.     It  was  impossible  for  the  com- 
pany in  more  expressive  language  to  have  retained  in  their 
own  hands  their  right  to  bind  themselves,  or  more  pointedly 
denied  that  right  to  their  surveyor. 

It  appears  by  the  testimony  of  Russell,  that  in  several  in* 
stances  the  rate  of  insurance  agreed  on  (and  conditionally  of 
course)  by  him  was  satisfactory  to  the  company,  and  eon- 
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finned  by  them,  and  the  policies  made  to  bear  date  with  the  iibw-yoiik» 
receipt  of  the  money  at  Savannah.     But  Russell  himself,  cv-    jj^" •j^ 
idently  considered  his  agreement,  with  the  applicants,  as  not     v^^^s^^w/ 
binding  on  the  defendants.     In  his  letter  to  the  company  of      P^rkini 
the  18th  December,  1819,  he  says,  <<  I  herewith  forward  to  WuhiB|tM 
you  two  more  applications  for  insurance  which  I  presume  will      "*••  ^^- 
be  accepted  by  the  company  at  the  rates  of  premium  which 
I  have  named,  as  i  wish  to  do  nothing  which  they  will  not 
confirm.     I  have  fixed  the  premium  agreeably  to  that  estab- 
lished  by  them  for  buildings  of  this  description.     I  forward 
three  or  four  surveys.    If  they  are  received  I  will  thank  you 
to  inform  me  as  soon  as  may  be,   whether  the  others  are 
accepted  by  the  company,  as  in  that  case  we  wish  the  insur- 
ances effected  as  soon  as  practicable.     It  will  be  desirable, 
in  every  instance,  that  policies  be  forwarded  with  as  little 
delay  as  possible  after  the  receipt  of  the  premium.'' 

This  letter  was  written  only  a  few  days  before  the  plaintiff 
made  application  to  Russell,  and  paid  the  rate  of  premium 
agreed  on;  and  I  cannot  perceive  either  in  the  written  doc* 
uments  or  in  the  usages  or  practice  of  the  company,  any  au- 
thority in  Russell  to  bind  the  defendants  in  a  contract  of  in- 
surance, before  they  had  seen  the  terms,  or  exercised  their 
Judgment  upon  them,  and  accepted  of  them,  and  actually  re- 
ceived the  premium. 

It  ts  extremely  probable  that  if  the  terms  and  premium 
had  been  received  in  this  case,  before  notice  of  the  fire,  they 
would  have  been  accepted,  and  the  policy  would  have  been 
issued.  And  so  we  may  say  that,  in  ten  thousand  other  cases, 
property  lost  by  fire  might  have  been  insured  upon  the 
usual  terms,  if  application  had  been  made  and  received  in 
due  time.  The  question  here  is,  was  a  valid  contract  made 
by  the  defendants  so  as  to  fix  the  risk  upon  them  from  the 
receipt  of  the  premium  by  Russell  T  If  his  agency  in  agree- 
injfi^  to  the  rate  of  insurance  and  receiving  the  premium,  did 
not  of  itself,  and  forthwith,  irrevocably  bind  the  defendants, 
it  is  certain  that  they  are  not  bound ;  for  they  did  nothing 
afterwards  in  ratification  of  that  agreement.  I  consider  that 
Rostell  was  strictly  the  agent  of  the  plaintiff  in  receiving 
and  oadertaking  to  transmit  the  premium ;  for  the  defend- 


058 


CASES  IN  THE  COURT  OF  ERRORS 


HBW-YORK,  ants  had  repeatedly  declared  that  they  would  not  eonsider 
/ii"*i8Q5     ^^^  premium  as  paid  until  received  at  their  office.     It  wonkl 
y^l^'^/      be  unjust,  as  respects  the  defendants,  to  bind  them  witboat 
Perkins      ^heir  assent,  and  contrary  to  their  declared  will  explicitly 
Waahinjtoo   communicated  to  Uussell ;  nor  can  they  be  fairly  accused 
Ins.  Co.      of  any  deception  towards  the  public,  or  charged  with  hold- 
ing out  to  the  world  that  Kussell  was  invested  with  absolute 
powers  to  bind  them.     There  was  nothing  in  all  the  docu- 
ments or  letters  he  possessed,  to  warrant  such  a  conclusion, 
and  if  the  plaintiff  dealt  with  him  in  confidence  that  the 
agreement  with  him  was  binding,  he  did  it  without  due  ex- 
amination, and  at  his  own  peril. 

The  only  circumstance  that  seems  to  give  any  colour  to 
the  claim,  is,  that  the  defendants  in  several  instances  allow- 
ed the  policies  to  relate  back  and  cover  the  property  from 
the  time  the  premium  was  received  by  Kussell,  so  as  to  as- 
sume the  intermediate  risk.     But  this  was  in  pursuance  of 
their  letters  of  the  27th  and  28th  of  April,  in  which  they 
promised  to  do  it  if  the  same  should  be  requested,  and  al- 
ways with  the  proviso,  that  the  premium  had  been  actually 
received  by  them,  and  the  rates  of  premium  ap[»roved  oi^ 
and  the  risk  adjudged  to  be  satisfactory.     The  important 
right  of  the  company  by  their  board  of  directors  to  deliber- 
ate upon  the  terms  stated,  and  to  judge  of  the  expediency 
of  the  risk,^  was  always  reserved ;  and  it  is  a  right  so  essen- 
tial to  the  safety  and  credit  of  every  insurance  company 
that  we  ought  not  to  consider  it  as  having  been  renounced, 
unless  we  are  warranted  by  the  clearest  proof.     If  the  com- 
pany were  bound  definitively  by  the  act  of  Russell,  in  this 
case,  they  were  equally  so  in  every  other  case,  in  which  the 
premium  was  paid  to  him ;  and  the  office  of  insurance,  upon 
that  construction,  was  transferred  to  Savannah,  and  Russell 
substituted  for  the  board  of  directors,  provided  for  by  their 
charter.    A  deduction  so  alarming,  and  so  repugnant  to  the 
duty  of  the  directors  of  the  institution,  ought  to  rest  on  posi- 
tive proof,  and  not  on  presumptions  raised  in  opposition  to 
the  declared  purpose  of  the  company. 

Upon  the  whole,  I  see  nothing  in  this  case  that  ean  justiiy 
me  in  saying  that  the  agreement  between  the  plaintiff  and 
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Russell,  on  the  5th  of  January,   1820,  was  an  agreement  to  hsw-tork, 
which  the  defendants  were  a  party,  or  by  which  they  were    jjj°*  j^^ 
concluded.  v^v-^/ 

If  no  loss  had  intervened,  and  the  defendants,  upon  infor*      P«kin« 
mation  of  the  survey  and  rates  of  premium  and  payment  of  Wuhln|toii 
the  premium,  had  in  theif  discretion  determined  that  the  risk      '^  ^ 
was  not  acceptable,  I  apprehend  they  would  have  been  deem« 
ed  in  the  lawful  exercise  of  a  right  of  deliberation,  and  that 
the  risk  would  not,  and  could  not  have  been  enforced  against 
them,  contrary  to  their  will.    The  circumstance  of  a  loss  oc« 
ourring  before  they  had  time  to  deliberate  could  not,  in  rea* 
son  and  justice,  impair  their  rights,  and  make  that  act  binding 
which  otherwise  would  not  have  been  deemed  so.     The  in* 
terpretation  of  contracts,  and  the  administration  of  justiccr 
ought  to  rest  on  general  and  fixed  principles,  and  not  on  views 
of  temporary  hardship  or  expediency.    I  am,  accordingly,  of 
opinion,  that  the  bill  ought  to  be  dismissed. 

The  cause  was  argued,  at  the  last  session  of  this  Court,  ia 
January,  by 

D.  B.  Ogden^  for  the  appellant,  and 

T.  A.  Emmet,  for  the  respondents. 

Upon  the  single  point  whether  Russdt  should  be  consider^ 
ed  the  legal  agent  of  the  respondents  for  the  purpose  of  bind- 
ing, and  whether  he  did  bind  the  respondents  to  insure.  But 
their  views  are  so  fully  incorporated  in  the  opinions  of  the 
late  Chancellor,  already  given,  and  of  the  Judges  who  deliv- 
ered the  opinion  of  this  Court,  that  they  need  not  be  given 
here.  In  the  course  of  the  argument,  Randall  v.  Van  Vech* 
ten,  (10  John.  Rep.  60;)  Bank  of  Columbia  v.  Administrators 
of  Patterson,  (7  Cranch,  297.  299 ;)  and  Munn  v.  The  Com' 
mission  Company,  (15  John.  Rep.  44,)  were  cited,  for  the  ap- 
pellant, to  shew  that  the  respondents  might,  though  a  corpor- 
ation, contract  by  an  agent  not  appointed  by  their  corporate 
seal ;  and  Whitehead  v.  Tuckett,  (15  East,  400)  as  to  the  na- 
ture and  effect  of  a  general  agency,  was  also  cited  for  the  ap- 
pellant. 

And  for  the  respondents,  1  Mad.  Ch.  325,  2  Lend.  ed.  and 
the  authorities  there  cited,  to  show  that  if  the  transfer  of  the 
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direction  of  the  company  to  an  ag^nt  in  Savannah  was  ille- 
gal, the  court  would  not  compel  a  specific  execution  of  a 
contract  made  in  pursuance  of  such  an  authority:  and  Paley 
on  Agency,  144,  cd.  by  Neil  CJow,  to  show  the  nature  and 
effect  of  a  general  agency. 

WooDwonxH,  J.  On  the  5th  of  January,  1830,  the  appel- 
lant, paid  to  Henry  P.  Russell  8106,25,  for  the  purpose  of 
insuring  95000  on  his  stock  of  dry  goods  and  groceries,  in 
the  city  of  Savannah,  against  loss  or  damage  by  fire.  Rus- 
sell subscribed  a  receipt  describing  himself  as  agent  of  the 
respondents ;  and  acknowledged  that  he  bad  received  fifty 
cents  for  the  expense  of  the  policy,  and  three  dollars  for  tak- 
ing the  survey  and  transacting  the  business.  On  the  11th  of 
January,  1820,  the  goods  were  consumed  by  fire.  The  m^ 
poudents  deny  that,  on  the  facts  appearing  in  this  cause*  there 
is  any  liability  on  their  part,  to  compensate  for  the  loss* 

The  material  question  is,  whether  Henry  P.  Russell  was 
the  agent  of  the  respondents,  and  in  that  capacity  had  the 
authority  to  bind  them  to  insure  the  appellant's  goods  T  and 
a  concise  view  of  some  of  the  leading  facts  becomes  neces- 
sary, in  order  to  arrive  at  a  correct  conclusion. 

On  the  llth  of  December,  1818,  the  respondents  appoint- 
ed Russell  surveyor.  The  power  was  limited  to  this  object 
solelv.  On  the  10th  of  Februarv,  1819,  Russell  caused  to 
be  published  in  a  newspaper  printed  at  Savannah,  the  pro- 
posals of  the  company ;  and  added  that  insurance  might  be 
eficctcd  by  application  to  him ;  and  that  he  would  obtain 
policies  from  the  office  with  the  least  possible  delay.  To 
this  notice  Russell  subscribed  his  name  as  agent  for  the  city 
of  Savannah.  It  appears  by  the  depositions,  that  subse- 
quently, and  previous  to  the  5th  of  January,  1820,  he  agreed 
to  insure  for  a  number  of  individuals,  and  received  the  premi- 
ums, which  were  transmitted  to  the  respondents  ;  and  that 
in  every  instance,  save  one,  the  company  confirmed  the  in- 
surance, and  transmitted  policies  bearing  date  at  the  time 
the  receipt  was  given  to  the  applicant  for  insurance.  It  al- 
so appears,  that  Russell  applied  to  the  respondents  for  an 
enlargement  of  his  powers  as  agent.  In  his  letter  dated  April 
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9th,  1819,  to  Mr.  Hawes,  the  secretary,  he  observes,  ^  There  icbw-torx, 

is  a  diflBculty,  owing  to  the  distance  from  New- York,  in  get-    jjjj°*i^. 
ting  along  with  insurances  here.     Unless  I  ann  furnished      s^-v^/ 
with  blank  policies,  ready  signed,  or  unless  my  receipt  for  the      *^®«">" 
premiums,  as  agent,  is  binding  upon  the  company  until  the  W8ihinj[toB 
policies  can  be  obtained  from  the  office,  I  suspect  but  little  *    ^' 

can  be  done  in  the  way  of  insuring ;  for  I  find  that  appli- 
cants want  the  risk  to  commence  as  soon  as  the  premium  is 
paid."  On  the  28ih  of  April,  1819,  Mr.  Hawes  writes  in  re-  s^cnury^ 
ply,  that  "  the  directors  are  aware  of  the  difficulty  of  making  *•**•'' 
insuranee  at  a  distance,  and  will  obviate  it,  as  far  as  consis- 
tent with  the  principle  they  had  adopted,  which  was  that  no 
insurance  shall  be  binding,  until  the  premium  is  received  at 
tijinir  ofl|c6  in  I4^ew-York."  He  assigned  as  the  reason  of  the 
J11I0,  tfajit  tbe  company  would  not  be  responsible,  '*  for  the 
link  of  sending  the  premium  either  by  land  or  water;"  and 
tb«^  in  all  cases  when  the  risk  is  accepted,  the  policy  is  to 
ttka  eflfect  from  the  time  when  the  premium  was  received  by 
the  agent. 

On  the  27th  of  April,  1819,  Mr.  Swords,  president  of  the  Pn«dtiit'» 
company,  wrote  to  Russell  as  follows:  **  All  insurances  that  ^•***'' 
you  may  agree  to  make,  and  for  which  such  premiums  as  you 
may  deem  proper  to  charge,  shall  be  actually  paid,  and  shall 
be  received  here,  the  office  will  consider  as  ensuring  at  the 
time  of  the  payment  to  you  ;  so  that  in  case  of  accident  be- 
tween such  time  of  payment,  and  the  receipt  of  the  money 
here,  the  company  will  indemnify  such  loss ;  provided,  how- 
ever, the  office  shall  recognize  the  rate  of  premium  which 
you  shall  charge,  and  shall  be  otherwise  satisfied  with  the 
risk." 

After  this  review,  we  may  safely  dismiss  the  inquiry,  what     R'l  original 
were  the  original  powers  conferred  on  the  agent?  It  may  be  JJJJ!J^eVronl**^ 
conceded  that  they  were  no  greater  than  those  of  surveyor,  but   enlarged 
strictly ;  and  that  ho  could  not,  in  that  capacity,  bind  his  ^^^ 
principal  by  an  agreement  to  insure.     The  limited  nature  of 
such  an  appointment,  it  was  soon  perceived,  could  answer 
no  beneficial  purpose.     It  is  to  be  presumed  that  very  few, 
if  any,  would  be  disposed  to  advance  the  premium,  and  wait 
an  indefinite  period  before  the  policy  should  attach.    Rus- 
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Hxw-TORK,  sell  communicates  the  difficulty  to  the  president,  who  is  to 
JuPiO^    be  considered  the  organ  of  the  company  communicating 
their  assent  to  the  enlarged  powers  of  the  agent ;  and  par- 
ticularly, as  it  is  not  pretended  that  his  letter  to  Russell  was 
unauthorized. 
According  to  the  instructions  thus  given  to  Ihe  agent,  when 
When  and  ^^^  ^^  what  cases  were  his  agreements  to  insure  binding  on 
hi  what  esMs  the  respondents  T      Upon  payment  of  the  premium  to  the 
■MBte     were  &gent,  the  applicant  for  insurance  was  subject  to  the  follow- 
J^J^I^'IVy  ixjg  contingencies :  firsts  that  the  premium  should  be  received 
OB  three  eon.  at  the  office  in  New- York ;  secondly,  that  the  rate  of  pie- 
*"*^^****'     mium  should  be  recognized  at  the  office  ;  and  lastly,  that  the 
company  should  be  otherwise  satisfied  with  the  risk. 
Hie  agree.      As  to  the  first,  no  doubt  can  arise ;  for  it  depends  on  the 
Bent,  in  ihie  f^^^  whether  the  money  has  been  received  or  tendered  at 

eeee,  was  bra.  ^ 

ding;  all  the  the  office  in  New- York.  As  to  the  second,  it  was  undoobt- 
^SlT'^Wdl  ®^'y  intended  that  if  the  rate  of  premium  taken  by  the  agent, 
tbm  appUca.  conformed  to  the  rules  and  regulations  of  the  company,  and 
]u^^Q-^l,Q0Q  was  not  less  than  the  uniform  rate  before  taken  in  other  and 
pompMedwith.  similar  cases  which  had  invariably  received  the  sanction  of 
the  respondents,  the  applicant  would  be  entitled  to  a  policy 
of  insurance,  commencing  on  the  day  the  premium  was  paid  ; 
for,  although  it  is  provided,  that  the  office  shall  recognize  the 
rate  of  premium,  it  must  be  understood  as  having  referred  ta 
the  rules  and  regulations  sanctioned  by  the  board  of  direc- 
tors, and  the  powers  vested  in  the  agent  The  right  of  the 
company  to  exercise  their  judgment  whether  the  agreennent 
of  the  agent  to  insure,  corresponded  with  the  instructions 
given,  cannot  be  questioned.  But,  from  the  nature  of  the 
case,  it  seems  necessarily  confined  within  such  limits.  Il 
cannot  be  urged  that  the  company  reserved  or  intended  to 
reserve  the  right  of  arbitrarily  refusing  to  subscribe  apolicy^ 
when  every  pre-requisite  which  they  had  themselves  prescri- 
bed, had  been  fairly  and  honestly  complied  with.  It  most 
then  be  confined  within  the  bounds  I  have  already  traced ; 
and  if  so,  when  the  agent  presents  a  case,  having  received 
the  premium,  the  fair  implication  of  the  proviso  is,  that  the 
company  shall  act  upon  it ;  and  if  they  decline  to  act,  or 
point  out  any  objection,  the  presumption  is,  that  none  ei^ists. 
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within  the  true  intent  of  the  prowo  inserted  in  the  instruc-  mbw-york, 
tions.    It  is  very  evident  to  my  mind,  that  the  respondents    july^iess. 
did  not  repose  themselves  on  any  objectionable  features  in      s^^^-^/ 
the  conduct  of  the  agent,  but  on  an  absolute  right  of  refusal.      Pefkini 
which  they  conceived  was  vested  in  them,  without  assigning  Waihin|ton 
any  cause.     This  is  inferrible  from  that  part  of  their  answer       "*' 
wherein  they  state,  ^  that  not  considering  themselves  bound 
by  any  such  alleged  agreement  for  insurance,  they  did  not 
examine  into,   and,  therefore,   neither  they  nor  their  of- 
ficers or  agents  did  at  any  time  object  to  the  sufficiency  of 
the  proofs ;  nor  did  they,  in  any  way,  intimate  or  pretend 
that  there  had  been  any  unfairness  or  fraud  on  the  part  of  the 
appellant  in  obtaining  the  insurance.     It  is  also  remarkable 
that  no  suggestion  is  made,  that  the  rate  of  insurance  was 
Dot  conformable  to  the  general  usage  of  the  company.    Can 
it  be  doubted  that,  had  the  loss  not  have  happened,  previous 
to  the  time  when  the  premium  was  offered  to  be  paid  in  the 
city  of  New  York,  that  this  policy  would  have  been  signed 
as  readily  as  others  which  had  been  transmitted  by  the  agent  ? 

These  remarks  are  equally  applicable  to  the  third  and 
last  proviso,  ''  the  company  shall  be  otherwise  satisfied 
with  the  risk."  The  question  upon  this  should  be  consid- 
ered in  the  same  manner,  as  if  application  had  been  made  for 
the  policy  before  any  loss  sustained.  What  reasons  could 
have  been  assigned  for  dissatisfaction  with  the  risk  ?  If  any 
existed,  it  was  the  duty  of  the  respondents  to  point  them 
out.  Not  liaving  done  so,  it  is  not  uncharitable  to  suppose 
that  they  declined  acting  as  in  ordinary  cases,  in  consequence 
of  the  loss,  erroneously  supposing  that  a  literal  adherence  to 
the  words  of  the  instructions  would  shield  them  against  the 
appellant's  claim  to  compensation.  It  is  not  unnatural,  in 
controversies  between  individuals,  for  them,  however  up- 
right, to  seize  on  every  plank  that  may  possibly  lead  to  safe- 
ty. Hence  it  comes  no  man  is  a  proper  judge  in  his  own  And  the 
cause;  and  that  courts  are  established  to  measure  out  equal  cSQfonn©d*"io 
and  exact  justice  to  contending  parties.  his     inttnis- 

The  only  remaining  inquiry  is,  whether  the  agreement  to  ^   igreeably 
insure  between  the  appellant  and  Russell,  the  agent,  was  ^o  Jl>eir  nile« 

,  ,  and      regain* 

within  the  instructions  given  by  the  respondents,  and  agree-  uont. 
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NEW- YORK,  able  to  their  rules  and  regulations.  The  insurance  wzs  at 
tT^^ir^^  2}  per  cent,  premium,  on  dry  goods  and  groceries.  It  docf 
>,^.v-^/  not  appear  whether  the  store  house  which  contained  the 
Perkini  goods,  was  included  in  the  first,  second  or  third  class  of  hai- 
Waahiofrton  ards.  Supposing  it  to  have  been  the  last,  the  rate  of  insur- 
In*.  Cu.  ^j^QQ  Qjj  su^,h  buildings,  not  having  goods  hazardous  there- 
in, is  stated  at  from  175  to  200  cents  on  the  100  dollars. 
Goods  hazardous,  which  includes  groceries^  are  charged 
with  121  cents  in  addition  to  this  premium.  The  rate,  then, 
paid  by  the  appellant  was  equal  to  the  highest  sum  claimed 
by  the  respondents  in  their  proposals  for  insurance.  I  ap- 
prehend, therefore,  that  there  is  no  well  founded  objection 
to  the  rate  of  insurance.  This  is  evident  from  the  acts  of 
the  respondents  in  uniformly  accepting  former  risks,  upon 
contracts  of  insurance  made  on  the  same,  or  not  more  favor- 
able terms.  The  only  risk  rejected  was  not  on  the  ground 
that  the  premium  was  too  small,  but  that  the  application 
was  for  six  months  insurance  and  the  premium  paid  for  that 
time  only  ;  whereas  an  insurance  for  six  months  is  always 
chargeable  with  three  quarters  of  a  year.  If,  then,  we  look 
at  the  instructions  given,  the  proposals  issued  containing 
the  rates  of  insurance,  and  the  acts  of  the  respondents  in  re- 
ference to  similar  cases,  the  conclusion  seems  to  be  irresisti- 
ble, that  the  risk  and  rate  of  premium  were  entirely  satisfac- 
tory. The  premium  was  also  tendered  in  New  York  and 
refused,  which  is  a  compliance  with  the  first  part  of  the  pro- 
viso. This,  in  my  view,  removes  every  obstacle  in  the  ap- 
pellant's way. 
Woodworth,  I  am  of  opinion  that  the  decree  of  his  honor  the  Chancel- 
lor be  reversed  ;  and  that  the  respondents  be  decreed  to  pay 
to  the  appellant,  the  amount  agreed  to  be  insured. 

Savage,  Chief  Justice,  and  Sutherland,    Justice  con- 
curred. 


J.  for  reversal. 


Tha  question. 


CoLDEX,  Senator.  The  question  in  this  case  is,  whether 
Russell  was  so  far  the  agent  of  the  respondents,  as  to  bind 
them  to  an  insurance  for  which  he  was  paid  a  prcnnium  by 
the  appellant,  on  the  6th  of  January,  1820.  For  this  pre- 
mium he  then  signed,  as  agent  for  the  respondents,  a  receipt 
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purporting  that  they  should  insure  the  appellant ;  and  that  new-york, 
the  insurance  should  take  effect  from  the  date  of  the  receipt.    ^"y®i825 
I  believe  it  is  now  perfectly  well  settled,  that  a  person      ^^^^-^/ 
may  become  the  agent  of  a  corporation,  as  he  may  of  an  in-      Perkins 
dividual,  without  any  deed  or  writing.     Were  it  not  ^o,  Washington 
there  could  be  no  safety  in  dealing  with  a  corporation,  un-      ^*"'  ^' 
less  it  were  with  a  full  board  of  directors.     They  would    Onemajrbe. 
have  all  the  advantages  of  employing  agents  and  be  under  ^ntof  acort 
no  responsibility  for  their  acts.      The  cases  cited  by  the  poraiion,  the 
appellant's  counsel  seem  to  me  to  be  conclusive   on   this  indiriduai,  " 
point,  and  to  render  any  further  discussion  or  illustration  of  Y*^*?®"'    '"7 

y  ''  deed  or    wn- 

it  unnecessary.  ting. 

Long  before  the  premium  in  question  was  paid  to  Russell,     Warrant  of 
he  had  received  from  the  respondents,  what  their  president,  ■"^®y- 
in  his  letter  enclosing  it,  called,  "a  warrant,"  under  the  cor- 
porate seal,  whereby  Russell  was  appointed  "  surveyor  of 
The  Washington  Insurance  Company,  of  such  buildings  as 
should  be  offered  for  insurance  in  the  said  company." 

If  this  were  the  extent  of  the  authority  given  by  the  res-     Did  not,  per 
pendents  to  Russell,  then  unquestionably  no  act  of  his  would  •*»    »uthoriio 

r     f    J.  .  ..      T   .  1  R.  to  do  any 

be  bmdmg  on  the  company  ;  for  I  do  not  see  that  a  survey  act     binding 
made  by  him  could  be  in  any  wise  obligatory.  "'^ndenuT  "*' 

But  most  certainly  he  exercised  other  powers,  not  only     Butheexer 
with  the  consent  and  approbation  of  the  respondents,  but  by  ciaed  other  po- 
the  direction  of  their  president.     These  powers  were  such  ^©^n^.    ^^ 
as  well  warranted  him  in  assuming  the  title  of  agent,  and 
such  as  leave  us  no  reason  to  be  surprised  that  the  respon- 
dents should  have  known  that  he  was  in  the  habit  of  calling 
and  signing  himself  their  agent,  without  their  objecting  to 
his  doing  so  until  the  present  controversy  arose.     Two  of 
the  letters  of  Russell  to  the  respondents,  which  are  exhibits 
in  the  cause,  are  signed  by  him  as  agent.     These  letters  re- 
late to  premiums  received  and  transmitted  by  Russell.    And 
the  receipt  of  the  letters  and  of  the  premiums  are  acknowl- 
edged  in  subsequent  letters  of  the  respondents. 

So  little  were  the  acts  of  Russell  directed  by  the  power 
given  to  him  by  the  warrant,  that  it  is  hardly  necessary  to 
refer  to  that  instrument  in  the  further  examination  of  the 
cause. 


MO  CASES  IN  the:  court  of  errors 

NEW- YORK,      Russell  was  acknowledgedly  not  only  the  agent  of  the 

Jiiir^i825    P^^d^i^^S'  ^o  make  surveys,  but  to  agree  to  make  insoraocesy 

>^-v'iw^      to  charge  such  premiums  as  he   should  think  proper,  to  re- 

Perkini      ceive  the  premiums,  and  to  remit  them  to  the  respondents  at 

Washington  New- York.  That  he  was  the  agent  of  the  respondents,  for 
^"  ^^'  these  purposes,  appears  from  the  letter  of  the  president  oC 
Prendent's  the  27th  April,  1819,  which  is  an  answer  to  the  one  from  Rus- 

2^  1819.^"^  ^^"  ^^  ^^^  ^^^  ^^  ^^^  ^^"^®  month  applying  for  signed  blank 
policies,  which  were  refused.  It  is  true  that,  by  the  same  let- 
ter, it  appears  that  the  company  intended  to  reserve  a  right 
to  judge  of  the  rate  of  premium  and  of  the  risk.  I  shall  ia 
the  sequel  advert  to  this  part  of  the  letter.  I  only  refer  to  it  at 
this  time,  to  show  that  the  respondents  never  intended  to  con- 
fine the  powers  of  Kussell,  to  those  of  a  surveyor,  or  supposed 
that  they  were  limited  to  those  conferred  by  the  warrant* 
Agency  ac      That  Uussell  Was  the  agent  of  the  respondents,  to  receive 

bj  the  iSwlr.  pj^^^^iun^s  and  to  transmit  them  to  the  company,  not  only  ap- 
pears from  the  letters  already  mentioned,  but  is  acknowledg- 
ed in  the  answer.  The  words  of  the  answer  to  which  I  now 
refer,  are  as  follows :  '*  They  permitted  him  as  in  their  said 
answer  afterwards  particularly  mentioned,  to  receive  6rcfm 
such  persons  as  were  willing  to  pay  the  same  to  him,  the  s«HI» 
which  he  might  think  fit  to  name  as  the  probable  premiums, 
and  to  transmit  the  same  to  the  respondents  in  the  city  of 
New- York,  in  order  to  prevent  any  unnecessary  delay  in  ef- 
fecting the  insurance." 

If  they /?ermi«ed  Russell  to  receive  and  remit  premiums, 
they  authorized  him  to  do  so. 

This  acknowledgment  of  the  respondent  is  not  qualified  by 
any  subsequent  part  of  the  answer,  farther  than  by  a  denial 
that  they  authorized,  or  intended  Russell  to  be  their  agent  to 
make  insurances.  But  on  the  contrary,  they  aver,  that  they  re- 
fused to  give  him  such  powers  when  he  applied  for  them. 

The  question        This  would  be  conclusive  against  the  appellant,  if  the 

If  not,  merely,        .  ,  •  .  ,    ,  . 

what    powers  pomts  were,  What  powers  the  respondents  intended io  give  to 

intend^^o  ^"ss®"-     ^"^  ^^^^  ^s  "o^  the  case.     The  question  is,  what 
confer  on  R.  powers  Were  the  citizens  of  Savannah,  and  the  appellaat^aa 

bat  what  were 


OF  THE  STATE  OF  NEW-TORK.  661 

one  of  them,  justified  from  the  acts  of  Russell,  and  of  the  raw-voRKf 
respondents,  in  presuming  he  possessed.      It  might  have    ji^j^^J^. 
been  very  far  from  the  intention  of  the  respondents,  to  au-     s^^-v^^/ 
thorize  their  agent  to  bind  them  to  an  insurance  at  his  plea-      P«rkin« 
sure.     It  might  have  been  very  imprudent  in  the  company,  Wuiiik|tMi 
to  have  renounced  the  important  right  of  deliberating  on  the      ^"^   •• 
expediency  of  a  risk.      To  keep  these  matters  under  the  Um  eitiMiit  oC 
control  of  the  directors,  may  be  very  essential  to  the  credit  UMT^appeiiant 
and  safety  of  every  insurance  company.    In  all  this  I  entirely  »•  oneoftliwiii 
agree  with  his  honor  the  late  Chancellor.    But  if  the  direc-  eonnder    hb 
tors  have  incautiously  given  to  their  agent,  or  suffered  him  ^^^"^-J^ 
to  exercise  too  large  a  power,  they  must  bear  the  conse-  from  h»  aeto 
quences  of  their  own  imprudence.     I  am  not  disposed  to  ^  *^^JJIL2f 
sacrifice  the  just  claims  of  one  who  confided  in  the  respon*  denu. 
dents,  to  their  safety  or  to  the  support  of  their  credit*  wt^^hlen 

I  will  presume  that  it  is  established,  that  Russell  was  the  v^^  ^  «r 
agent  of  the  respondents  to  receive  premiums,  and  to  remit  tmrojirt  too 
them  to  the  company  at  New- York.  Then  we  are  to  en-  l«i»ap^»» 
quire,  whether  the  respondents  were  bound  by  the  receipt,  the  eonao. 
as  if  the  payment  had  been  made  to  themselves.  ^'^iSTthe  lo. 

It  will  not  be  questioned,  that  if  the  premium  had  been  ceipt  fwon 
paid  at  ^the  office  of  the  company  in  New- York,  and  the  '^^^^  ^ 
president  or  secretary  had  signed  the  receipt  which  was  Moretaiy,  H 
given  by  Russell,  the  insurance  would  have  been  as  binding  been  m      ^ 


as  if  a  policy  had  been  executed.  Receipts  of  this  nature  infaaapoiioy; 
are  in  common  use.  Much  of  the  insurance  made  in  this  eommoii  habit 
city  is  done,  in  the  first  instance,  by  similar  receipts  signed  |]J  New-York, 
by  some  officer  of  the  corporation.  They  are  intended  to  looaiptoofthto 
give  immediate  effect  to  the  insurance,  and  supply  the  place  ^S"'  ^jiJJjJ 
of  a  formal  policy,  until  one  can  be  prepared.  It  has  been  enoa  botweon 
decided  that  these  receipts  are  as  binding  as  a  policy  could  and'that  ofa 
be.  In  truth,  the  receipt  answers  all  the  use  of  a  policy,  ex-  poUej.  ia,  that 
cept  that  the  latter  authorizes  the  assured,  in  case  of  loss,  to  jnoat  be 


sue  in  a  Court  of  law,  instead  of  being  obliged  to  resort,  as  foroed        ia 

muiBoevy«  and 

in  this  case,  to  a  Court  of  Chancery.  the  latter  at 

The  letter  from  the  president  of  the  company  to  Russell,  ^^j^^^  minted 
which  enclosed  his  appointment  as  surveyor,  also  covered  propoeaia  aent 
the  printed  proposals  of  the  company.  From  these,  Russell,  *^  Hie  adTor- 
as  be  says,  in  his  answer  to  the  second  direct  interrogatorvi  tumnent     at 

VoL-ir.  84  '     Savannah. 


ce2  CASES  IN  THE  COURT  OF  ERRORS 

NEW- YORK,  fi'Hf^ed  an  advertisement,  which  is  one  of  the  appellant's 
Juno  and     exhibits,  inviting  the  citizens  of  Savannah  to  make  insurance 
^JJj^  '    through  him,  with  the  respondents.     To  this  advertisement 
Perkins      he  put  the  namcs  of  the  president  and  secretary. 

Waablnirton  "^'^^  respondents  aver  in  their  answer,  and  we  must  there- 
Iim.  Co.  fore  believe,  that  this  advertisement  was  unauthorized  by 
them,  and  that  they  never  had  knowledge  of  it  till  after  this 
controversy  arose.  But  although  they  disclaim  the  adver- 
tisement, yet  they  admit  in  their  answer  that  they  sent  the 
printed  proposals,  which  are  an  exhibit,  to  Russell.  And 
he  testifies  that  these  proposals,  together  with  the  letter, 
which  was  written  on  the  back  of  them,  he  pasted  on  a 
piece  of  pasteboard,  and  hung  it  in  his  store  for  the  informa- 
tion of  those  who  might  choose  to  read  it. 

These  proposals,  after  a  preface  which  gives  assurances  of 
the  solidity  of  the  company,  and  of  the  fairness,  candour  and 
liberality  which  the  directors  meant  to  practice,  proceeds  to 
state  a  number  of  articles,  for  the  information  and  govern- 
ment of  those  who  meant  to  do  business  with  the  company. 
The  fifth  of  these  articles  is  in  the  following  words  :  "No 
insurance  is  to  be  considered  as  made  or  binding  until  the 
premium  is  paid."  It  is  to  be  observed  that  here  ii  no  inti- 
mation, as  to  where,  or  to  whom  the  premium  is  to  be  paid. 
There  is  nothing  from  which  those  who  read  the  proposals 
as  they  were  stuck  up  in  the  office  of  Russell,  could  under- 
stand that  the  payment  of  a  premium  to  an  agent  of  the  com- 
pany authorized  to  receive  the  same,  would  not  be  as  bind- 
ing as  if  it  had  been  paid  at  the  office  of  the  respondents,  in 
New- York. 

I  presume  it  will  be  admitted,  that  all  persons  dealing  with 
the  respondents,  and  who  had  knowledge  of  this  article  of 
the  proposals,  would  be  authorized  to  infer  from  it,  a  con- 
verse proposition,  to  wit,  that  every  insurance  would  be 
considered  as  made  and  binding  when  the  premium  was  paid. 
How  then  does  the  case  stand  ?  The  appellant  found  Rus- 
sell the  agent  of  the  respondents,  to  accept  propositions  to 
insure  his  property,  and  to  receive  payment  of  the  premium. 
He  also  found  a  declaration  of  the  respondents,  which  was 
in  effect,  that  when  the  premium  was  paid,  the  insurance 
was  to  be  considered  as  binding. 
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I  think  the  appellant  was  authorized  to  conclude,  when  nbw-york, 
he  had  paid  the  premium  to  the  agent  of  the  respondents  in   j  J" ®  *^^ 
Savannah,  that  the  respondents  were  bound  to  make  good      v^^v^^^ 
to  him  any  loss  he  might  subsequently  sustain.  reniias 

I  cannot  think  that  any  thing  was  communicated  to  him,  Wuhin^oii 
from  which  he  was  to  understand  that  his  property  was  to  *    **' 

remain  uninsured*  until  Russell  should  have  collected  so 
large  an  amount  of  premiums  as  he  might  think  worth  while 
to  remit  to  his  constituents.  Russell  says  it  was  not  his 
practice  to  send  on  these  premiums  immediately ;  that  with 
respect  to  the  premium  in  question,  he  pursued  his  usual 
course  of  waiting  until  he  had  got  a  considerable  sum  of  mo- 
ney for  the  purpose  of  purchasing  a  bill  of  exchange  to  make 
the  remittance. 

In  my  view  of  the  subject,  it  is  entirely  immaterial  how     I^  *^«  f®^ 
far  the  respondents  intended  to  limit  the  agency  of  Russell.  j^toDded    *a 
If  they  meant  that  those  who  dealt  with  him  should  under-  li«"^  ^^' 
stand  that  he  had  a  limited  agency,  it  was  their  business  to  haVe      made 
have  made  known  the  bounds  which  they  had  prescribed  to  t^^^*'^'^' 
him.     But,  on  the  contrary,  their  authority  to  him  to  re- 
ceive premiums,  and  their  notice  that  the  payment  of  a  pre- 
mium should  be  binding,  I  think,  left  them  without  the  pow- 
er to  disavow  Russell's  acts. 

It  appears  to  me,  however,  that  the  case  may  be  put  on  geitied'ruirfn 
another  footing,  no  less  unfavorable  to  the  defence  of  the  chancery,  that 
respondents.  I  apprehend  it  is  a  well  settled  rule  of  the  iJgaiiy*iEMind 
Court  of  Chancery,  that  whatever  a  party  was  under  a  legal  ^  ^*^  ■^■^*  ^ 
obligation  to  perform,  shall,  as  to  all  persons  who  had  a  right  done,  as  to  aU 
to  claim  the  performance,  be  considered  as  having  been  **'°**.  ^*^™f 
performed.  In  other  words,  no  person  shall  be  allowed  any  daim  iu  ^. 
advantage  from  his  own,  or  bis  agent's  laches.  formance. 

As  the  respondent's  adihit  Russell  was  authorized  to  re-  Thii  role 
ceivo  premiums,  and  to  remit  them,  it  was  his  duty  to  remit  *PP^*^' 
the  premium  he  received  from  the  appellant  without  delay. 
If  be  had  done  so,  the  respondents  must  have  received  it  be- 
fore they  had  news  of  the  fire,  which  did  not  happen  till  the 
11th  of  January.  Had  the  premium  been  duly  remitted, 
there  is  no  doubt  but  that  the  policy  would  have  been  made ; 
because  there  is  no  intimation  on  the  part  of  the  respondents. 


664  ClHtS  IN  THE  COURT  OF  KRSOSS 

mw-TOBX,  that  there  wis  any  objection  to  the  risk,  or  to  the  preoiiiiai^ 

ji?"*  iffiW     ^  think,  therefore,  the  Court  of  Chancery  would  bare  been 

^^ly..^/      well  warranted  in  considering  the  case  as  if  the  premium 

Perkins      ii^j  been  transmitted  to  the  respondents  in  due  time,  and  had^ 

WMhinfftMi  as  it  must  have  been,  received  by  them  before  they  had  news 

'^^      of  the  fire. 

Aa  •etkm  Suppose  an  action  had  been  brought  against  Kossell  for 
uS!?!!L«f^?  not  sending  the  premium  in  due  time,  can  there  be  a  doubt 
fcr  not  remit-  but  that  the  appellant  would  have  recovered  in  a  court  of 
UMf eUifaiion  law ;  and  that  the  measure  of  damages  would  have  been 
••J^f**  ^  the  amount  which  was  to  have  been  insured,  and  for  whidi 

sesoec        OB  o^ 

ihk.  the  premium  was  paid.     The  plaintiflT,  in  such  an  action, 

would  only  have  had  to  have  shown  that  if  the  premium  had 
been  duly  forwarded,  the  risk  would  have  been  taken,  and 
he  would  have  had  the  benefit  of  an  insurance.  And  so  in 
this  case,  when  Russell,  who  was  the  agent  of  the  respond- 
ents to  receive  and  remit  the  premium,  has  withheld  iu  I 
think  the  respondents  are  to  be  held  responsible,  as  ther 
would  have  been,  if  he  had  performed  his  duty. 

It  will  be  seen,  that  I  take  but  little  notice  of  the  corres- 
pondence between  Russell  and  tlie  respondents,  by  which  it 
may  appear  that  they  intended  to  limit  his  agency.  I  disre- 
gard it,  because  it  does  not  appear  that  the  appellant  ever 
had  any  knowledge  of  this  correspondence, 
ts-  But  if  we  regard  this  correspondence,  i  confess  I  find  my- 
^  self  entirely  at  loss  to  reconcile  the  defence  which  the  res- 

tiMoorreepoa.  pondents  have  made  in  the  court  below,  with  principles  of 

•M^/ wHh  justice  and  equity. 

In  Russell's  letter  of  the  9th  April,  I8I9,  he  applies  for 
Ittterof  ready  signed  blank  policies,  or  to  have  his  receipt  for  pre- 

^ril  Sth,  miums  made  binding  on  the  company,  until  policies  could 
be  obtained  from  the  office.  The  answer  to  this  letter  is 
from  the  president  of  the  company,  and  is  dated  the  ^th  of 

MmTof  i£e  ^^  ^^^^  month.    In  this  answer  the  president,  after  object- 

Mh.  ing  to  furnishing  blank  policies,  says,  '*  the  most   and  best 

that  can  be  done,  I  think,  is  this,  that  all  insurances  that  you 
may  agree  to  make,  and  for  which  such  premiums  as  you 
may  think  proper  to  charge,  shall  be  actually  paid  and  re- 
ceived here,  the  ofiice  will  consider  as  enuring  at  the  time  of 
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tlie  payment  to  you,  so  that  in  case  of  accident  between  such  new-york, 
time  of  payment,  and  the  receipt  of  the  money  here,  the    ^^^^  ^^ 
company  will  indemnify  such  loss,  provided,  however,  the      v^^^v'-iw^ 
office  shall  recognize  the  rate  of  premium  which  you  shall      Perkin* 
chai^,  and  shall  be  otherwise  satisfied  with  the  risk."  Waihinrtmi 

Now  what  is  the  actual  state  of  things  ?  Russell  has  '«»••  ^• 
agreed  to  make  an  insurance  for  the  appellant,  for  which  he 
has  thought  proper  to  charge  a  certain  premium,  which  has 
been  actually  paid,  and  which  has  been  received  at  the  office 
of  the  respondents.  I  say  received  there,  because  it  has 
been  tendered  to  them.  But  an  accident  between  the  date  of 
the  receipt  and  the  tender  of  the  DK>ney  here  has  happened. 

What  then  can  the  defendant  say,  consistently  with  the 
president's  letter,  why  they  should  not  make  a  policy  which 
shall  enure  at  the  time  of  the  payment  to  Russell  ? 

All  that  this  letter  of  the  president  will  permit  them  to  say 
is,  that  the  office  did  not  recognize  the  rate  of  premium,  and 
were  not  otherwise  satisfied'with  the  risk.  But  can  they 
honestly  and  conscientiously  say  this  ?  Was  this  the  truth  T 
Was  it  not  the  truth  that  the  loss  had  intervened,  and  there- 
fore they  would  not  make  the  policy  T  If  they  may  make 
the  excuse  they  offer  in  this  case,  then  they  might  have 
made  it  in  every  case  where  a  loss  happened  between  the 
payment  of  the  premium  to  their  agent,  and  the  receipt  of 
the  money  here.  In  other  words,  whenever  thiey  received 
an  account  of  a  loss  before  the  premium  came  into  their 
hands,  however  long  their  agent  might  have  chosen  to  retain 
it,  they  would  not  make  a  policy ;  and  so,  it  will  be  seen, 
that  the  president's  undertaking  that  a  policy  should  enure 
from  the  time  of  the  payment  to  the  agent,  if  we  give  to  his 
letter  the  construction  the  respondents  contend  for,  is  a  per- 
fect fallacy.  But  the  respondents  should,  in  my  opinion,  be 
obliged  to  recognize  the  rate  of  premium  which  was  charged 
and  to  be  satisfied  with  the  risk,  unless  they  can  shew  some 
objections  to  the  one  or  the  other.  This  they  do  not  pretend 
to  do.  There  is  not  the  least  pretence  that  if  the  loss  had 
not  happened,  they  would  not  have  taken  the  premium,  and 
made  the  policy. 
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HBW-YORK,      I  cannot  consent  to  suffer  the  respondents  thus  to  evade 
J^*  1825    ^^^  spirit  of  the  agreement,  made  with  their  express  authority 
v^.^^-^^      by  their  agent. 

Perkini  ]  am  sure  the  equity  of  the  case  is  against  them  ;  and  I  do 

WMhington  believe  that  this  is  an  instance  where  law  and  equity  coia- 
^-  ^**-      cide. 

I  confess,  it  is  with  much  diffidence,  that  I  dissent  from  the 

great  legal  authority  by  which  the  decree  in  this  case  was 

pronounced.     Were  I  in  a  situation  to  ask  advice,  instead  of 

being  obliged  to  render  a  judgment,  I  might  be  governed  by 

an  opinion  deserving  such  high  consideration.      But  as  it  is, 

€!M€%mn.  I  am  not  at  liberty  to  yield  to  feelings  of  respect ;  and  must 

SndMUiatSb'  docido  accordiug  to  my  own  convictions. 

decTM  ihoaid      My  opinion  is,  that  the  decree  of  the  Chancellor  should  be 

be  reTened.     reversed. 

The  Court  concurring  unaninumsh/  ia  the  result  of  these 
veraed  anuu-  opinions,  it  was  thereupon  ordered,  adjudged  and  decrksd, 
v^'^j'  that  the  decree  of  the  Court  of  Chancery  be  reversed,  and 

vacated.  And  it  was  further  ordered,  adjudged  and  bb- 
CREED,  that  it  be  referred  to  one  of  the  masters  of  that  Court, 
to  ascertain  and  report  the  balance  justly  due  to  the  appel- 
lant in  this  cause,  for  the  amount  insured  on  the  stock  of  dry 
goods  and  groceries,  &c.  belonging  to  the  appellant,  men- 
tioned in  the  pleadings  in  this  cause,  and  interest  on  the  same 
to  be  calculated  from  the  15th  day  of  April,  1820.  And  it 
was  further  ordered,  adjudged  and  decreed,  that  upon  the 
coming  in  and  confirmation  of  the  report,  the  respondents 
be  decreed  to  pay  to  the  solicitor  of  the  appellant,  the  appel- 
lant's costs  in  the  Court  of  Chancery,  to  be  taxed,  and  also  the 
balance  reported  to  be  due  to  him  on  account  of  said  insur- 
ance  and  interest,  together  with  the  interest  on  the  same  from 
the  date  of  the  report ;  and  that  the  record  be  remitted,  &o« 
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NEW-V0RK9 
Eluah  HopKDfs  impleaded  with  ComoRT  Carfbn-  jn'^^^ieas 

TSRy  appellant* 


against  HopkiM 

Margaret  M'LARsXy  respondent  M.Luwi. 

Where  the  owner  of  an  equity  of  redemption,  filed  her  bill  a^nst  an  aa. 
aignee  of  the  mortgagee,  to  have  it  delivered  up  and  cancelled,  on  the 
ground  that  it  waa  paid,  and  that  ahe  had  recovered  in  an  ejectment  against 
the  aaaignee  «pon  the  point  of  payment ;  and  the  assignee  answered  the 
bill,  and  proofii  were  taken,  and  the  cause  brought  to  a  hearing ;  when  it 
was  discorered  that  the  mortgagee  had  assigned  the  mortgage  condition, 
ally ;  and  that  since  the  bill  filed,  the  mortgage  has  been  redellTered  to 
him  fbr  a  Tiolation  of  the  condition ;  and  he  was  therenpon  brought  in 
and  made  a  party  upon  supplemental  bill ;  upon  which  he  answered  both 
the  original  and  supplemental  bill  at  large,  denying  payment  of  the  mort. 
gage ;  to  which  the  plaintiff  put  in  a  general  replication,  and  brought  the 
cause  to  a  hearing  without  taking  any  proofi^  as  between  her  and  the 
mortgagee  ;  held,  that  the  facts  set  up  in  the  answer  of  the  mortgagee 
must  be  taken,  cm  the  hearing,  as  true ;  and  that  he  was  not  afl^Bcted  by 
the  proofs  taken  between  the  original  parties ;  but  should  have  been  al- 
lowed to  proTe  the  truth  of  his  answer. 

HMt  also,  that  the  recovery  in  ejectment  was  not  conclusive  against  him. 

The  bill  filed  against  him  was  a  supplemental  bill,  in  nature  of  an  original 
one,  and  entitled  him  to  anew  deftnce  :  otherwise,  tf  mssm,  where  a  sup- 
plemental  bill  is  in  natnie  of  a  bill  of  revivor,  and  seeks  merely  to  bring 
in  parties  who  claim,  under  the  original  parties,  the  same  interest  by  the 

same  title.    Per  Golden,  Senator. 

The  doctrine  of  lis  pendent  applies  only  where  a  third  person  attempts  to 
intrude  into  a  controversy,  by  acquiring  an  interest  in  the  matter  in  litiga. 
lion  pending  the  suit.  The  reason  and  iUustration  of  this  rule.  Ptor  CoU 
den.  Senator. 

A  verdict  and  judgment  in  ejectment  is  never  conclusive,  even  between  the 
immediate  parties,  except  in  an  action  for  mesne  profits.  Per  Golden, 
Senator. 

A  purchaser,  pendente  Ute,  coming  in  as  a  party,  after  publieation  passed, 
would  be  bound  by  the  previous  prooft.    Per  Savage,  Gh.  Justice 

Appeal  from  the  Court  of  Chancery.  The  respondent, 
on  the  1st  day  of  April,  1818,  filed  her  bill,  in  that  Court, 
against  Comfort  Carpenter ;  stating  that  on  the  13th  Febru- 
ary, 1816,  she  recovered  a  judgment  against  one  Enos  Cook, 
for  $122,06,  sued  out  ^iJLJa.  purchased  certain  premises 
mortgaged  by  Cook,  at  auction,  upon  the^./a.  for  $126,38, 
and  took  a  sheriff 's  deed  dated  July  8th,  1816.  That  these 
premises  were  mortgaged  by  Cook  to  Elijah  Hopkins,  the 
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NEW- YORK,  appellant,  by  indenture  of  mortgage  dated  January  4th9 1816. 

Ji5y!  i'^.    '^^^^  ^^^^  mortgage  had  been  paid  to  the  appellant.     That 

^^v-^^      on  the  2d  January,  1817,  and  after  it  was  paid,  the  mortgage 

Hopkins      ^j^g  assigned  by  the  appellant  to  Comfort  Carpenter,  who 

M'Lann.     had  notice  that  it  was  paid.    That  the  respondent  prosecuted 

an  action  of  ejectment  for  the  premises,  which  was  defended 

by  Carpenter,  the  assignee;  but  it  appearing  in  evidence 

that  the  mortgage  had  been  paid,  the  respondent  recovered. 

The  bill  then  sought  a  discovery  by  special  interrogatory, 

whether  the  mortgage  had  been  paid ;  prayed  a  subpcena 

against  Carpenter,  alone ;  and   alleged  that  he  had  adver« 

tised  the  premises  for  sale  under  the  power  in  the  mortgage  ; 

and  prayed  an  injunction  against  the  sale,  and  for  general 

relief. 

On  the  18th  July,  1817,  Carpenter  answered,  denying  that 
the  mortgage  had  been  paid ;  but  that  a  balance  was  still 
due.  That  Hopkins,  the  appellant,  on  the  8th  March,  18 IT* 
9533,36  being  then  due  on  the  mortgage,  assigned  it  to  Car- 
penter, for  the  consideration  of  that  sum,  secured  to  be  paid. 
He  admitted  the  trial,  defence,  and  recovery  in  ejectnoent ; 
and  that  he  had  since  advertised  tiie  premises  for  sale. 

The  cause  having  been  put  at  issue  by  a  general  replica- 
tion,  witnesses  were  examined  on  both  sides. 

Hopkins,  the  appellant,  having  been  examined  as  a  wit- 
nes9,  in  behalf  of  Carpenter,  and  it  appearing  that  be  was 
interested,  his  testimony  was  suppressed  by  the  Chancellor, 
on  the  30lh  November,  1820. 

The  cause  having  afterwards  come  to  a  hearing,  (March 
term,  1822,)  and  an  objection  being  taken  by  Carpenter,  for 
want  of  proper  parties,  the  Chancellor  directed  the  cause  to 
stand  over,  without  prejudice,  to  the  end  that  Hopkins,  the 
respondent,  might  be  made  a  party  defendant.  The  order 
of  suppression  recited  that  Carpenter  was  insolvent,  and  had 
absconded  ;  that  Hopkins,  the  appellant,  still  claimed  an  in- 
terest in  the  mortgage,  and  that  the  suit  in  Chancery  was  de- 
fended at  his  expense,  and  for  his  benefit. 

On  the  1st  August,  1822,  the  respondent  filed  her  supple- 
mental bill  against  Hopkins,  the  appellant,  stating  substan- 
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tially  the  same  facts  as  were  stated  in  her  original  bill :  and  wsw-Yomc, 
hrther,  that  the  assignment  from  Hopkins  to  Carpenter  was    j,^  ^Qg^ 
conditional ;  that  the  premises  were  advertised  for  sale  for 
his  benefit,  and  that  the  condition  not  having  been  per- 
formed, the  assignment  had  become  void  ;  and  that  a  parti     M'L«mi. 
or  the  whole  of  the  mortgage  was  due  to  Hopkins. 

Hopkins,  on  the  24th  September,  1823,  answered,  that  on 
the  8th  March,  1817,  he  assigned  the  mortgage  to  Carpen- 
ter, for  the  consideration  of  t58d,36,  he  (Carpenter)  paying 
that  sum  to  Hopkins,  by  certain  instalments ;  and  that  it  was 
provided  in  the  assignment,  that  if  Carpenter  failed  to  pay 
the  instalments,  or  any  part  thereof,  at  the  day,  the  assign- 
ment should  be  void,  and  the  mortgage  should  be  re-deliver- 
ed to  Hopkins.  That  Carpenter  had  failed  to  pay  any  part 
of  the  consideration  except  tl24,20,  and  that  on  the  1st 
March,  1620,  the  assignment  and  mortgage  were  according- 
ly re -delivered  by  Carpenter  to  Hopkins.  He  admitted  the 
trial,  verdict  and  judgment  in  ejectment ;  but  averred  that 
the  defendant's  evidence  to  repel  the  proof  of  payment  wa9 
rejected  by  the  Judge  at  the  circuit.  He  denied  that  the 
mortgage  had  been  paid ;  admitted  the  facts  charged  in  the 
supplemental  bill,  and  answered  the  original  bill  at  large. 

A  general  replication  to  this  answer  was  filed,  and  without 
taking  any  testimony  as  between  the  respondent  and  appel- 
lant, the  cause  was  brought  to  a  hearing,  March  term,  1823, 
against  both  defendants;  and  the  Chancellor,  on  the  5th 
May,  1823,  decreed  that,  by  the  verdict  in  the  ejectment,  and 
the  proofs  in  the  cause,  payment  of  the  mortgage  was  suffi- 
ciently made  out ;  and  that  the  mortgage,  &c.  should  be  de- 
livered up  to  be  cancelled,  &c. 

The  additional  facts,  necessary  to  be  understood,  will  be 
found  detailed  in  the  opinions  of  the  Judges. 

From  this  decree  Hopkins  appealed. 

The  cause  having  been  decided  by  the  late  Chancellor, 
whose  term  of  office  had  since  expired,  no  reasons  were 
rendered  by  him  to  this  court,  in  support  of  the  decree. 

Vol.  IV.  85 
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BWTORK,      •'•  PtaUt  for  the  appellant,  conteDded, 

June  and         1.  That  the  verdict  and  judgment  in  ejectnieiit  w«re  tof 

July,    1825.  ,      .  •    J-    ^ 

.^.^^^^^      conclusive,  as  res  judicata. 

Hopkint         a.  That  the  evidence  arising  from  the  pleadings  and  pnk)6, 
M'Liron.     ^«  between  Carpenter  and  the  respondent,  did  not  prove  tkit 
the  mortgage  was  paid. 

8.  That  the  Um  pendens  between  the  respondent  and  Olr- 
penter,  did  not  invalidate  the  re-delivery  of  the  mortgage  iijr 
Carpenter  to  Hopkins  ;  because  the  original  assignment  of 
the  bond  and  mortgage  by  Hopkins  to  Carpenter  was  coo* 
ditional ;  and  the  condition  being  broken  by  the  defaalt  of 
Carpenter,  the  whole  interest  in  that  security  reverted  to 
Hopkins  as  original  mortgagee. 

4.  That  Hopkins  having  been  made  defendant  sabsoqneat 
to  the  proofs  taken  in  the  cause  between  the  respondent  ind 
Carpenter,  those  proofs  were  not  evidence  against  Hopkiaif 
who  is  the  real  party  in  interest  as  mortgagee ;  and  his  an- 
swer denying  all  the  facts  on  which  the  equity  of  the  res- 
pondent's bill  depended,  remains  in  full  force  as  evidence  fat 
the  appellant  {Hamershf  v.  LamberU  9  John.  Ch.  Rep.  4Ct 
Wyatt's  P.  R.  198.  1  Harr.  Pr.  508.  2  Madd.  Ch.  421,8 
Lond.  ed.  Mitf.  60.  Hewats&n  v.  Tookey^  2  Dick.  7M.  8 
Madd.  Ch.  Ist  ed.  141.    Jae.  Ch.  Fr.  189.) 

/•  HamiUon^  (J.  12.  Lawrence^  same  side)  contra*  said  that 
Hopkins  and  Carpenter  were  in  truth,  but  one*     Hopkins  re- 
mained in  the  dark,  putting  forward  Carpenter  to  defend  the 
suit ;  and  on  its  arriving  nearly  to  a  close,  comes  forward  to 
overturn  the  proceedings,  and  compel  the  respondent  to 
travel  over  the  whole  ground  again.     This  is  not  to  be  tol- 
erated.    If  the  forms  of  the  Court  of  Chancery  required  that 
he  should  be  heard,  in  an  ordinary  case,  this  is  a  fraud  upon 
those  forms,  and  Hopkins  is  not  entitled  to  the  benefit  of  them. 
But  we  deny  that  he  was  entitled  to  an  examination  of  wit« 
nesses,  upon  any  ground.    He  was  concluded  by  what  had 
been  done  before  he  was  made  a  party.    Coming  in  upon  a 
supplemental  bill,  and  claiming  under  the  original  defendant, 
he  could  not  gainsay  the  proofs  in  the  cause,  eveh  had  be 
ail  along  been  ignorant  of  iu  pendency.    Coop.   P|.   73  to 
88.  Cooke's  B.  L.  569.     Boe\>e  v.  SHpwith,  2  Ch.  Rep.  75. 


\ 


OF  THE  STATE  OF  NEW.TORK.  671 

Vin.  Abr.  ChaDcerv,  R,  a.  pi.  3,  S.  C.    JjetoeUen  v.  Mack-  nbw-vork, 
worik,  2  Atk.  40.     Thorn  v.   Germand,  4  John.  Ch.  Rep.    j^^^^jq^j. 
364  5.     Ensworth  v.  LamberU  id.  605.     Shephardv.  MerriU      v.#^v*w/ 
3  id.  423.  Milf.  60,  2,  3.     Jones  v.  Jones,  3  Alk.  111.     2      Hopkins 
Suppl.  to  Vin.  Abr.  Chancery,  (R.  a.)  pi.  3,  p.  50.)  M'Lwoii. 

At  any  rate,  no  proof  could  be  taken,  except  upon  the  new 
matter  charged  in  the  supplcnnental  bill ;  and  this  was  not 
necessary,  because  it  was  admitted  by  the  appellant's  an* 
swer.  (Hind's  Ch.  43-4.  1  Har.  Cb.  149,  50.  Boyd  v. 
Dunlap,  I  John.  Ch.  Rep.  483.) 

The  lis  pendens  operated  as  notice,  and  the  re-delivery  of 
the  mortgage  from  Carpenter  to  Hopkins,  was,  therefore, 
void.  {Walker  v.  Smallwood^  Ambl.  676.  Mead  v.  Ld. 
Orrery^  3  Atk.  243,  per  Ld.  Hardwicke.  Le  Neve  v.  Le 
Neve,  id.  648.  Daniels  v.  Davison,  16  Vcs.  249.  Heatly  v. 
Finster,  2  John.  Ch.  Rep.  158,  161.  ChesUrman  v.  Gard- 
ner, 5  id.  29.  Cook  v.  Mancius,  id.  89,  96.  Sorrell  v.  Car- 
penUr,  2  P.  Wm's.  482-3.  Bishop  of  WinchesUr  v.  Paine, 
U  Yes.  194.  Murray  v.  Ballon,  1  John.  Ch.  Rep.  566. 
Murray  v.  Lilbum,  2  id.  441.) 

As  to  the  effect  of  the  verdict  and  judgment,  they  referred 
to  1  Phil.  Ev.  223  and  226-7 ;  and  insisted  that  Hopkins 
should  be  estopped  ;  for  he  might  have  come  in  as  landlord, 
and  was  privy  to  the  ejectment.  (Mabee  v.  Avery,  18  John. 
Rep.  352.  Calhoun's  lessee  v.  Dunning,  4  Dal  I.  120.  Dun- 
can  v.  Lyon,  3  John.  Ch.  Rep.  356.)  They  insisted  that  the 
decision  on  the  ejectment,  was  at  least  equivalent  to  a  ver- 
dict on  a  feigned  issue,  by  which  the  Chancellor  may  hold  the 
parties  concluded.  (Kemp  v.  Mackrell,  2  Yes.  579.  Waters 
V.  Travis  9  John.  Rep.  468.) 

In  addition  to  these  arguments  and  authorities,  the  respon- 
dent's counsel  submitted  the  following  printed  points  to 
the  Court : 

1st.  That  the  mortgage  was  paid  or  satisfied  to  Hopkins  ; 
that  this  fact  is  abundantly  established  as  well  from  the  plead- 
ings and  proofs  in  the  cause,  as  also  by  the  verdict  and 
judgment  in  the  ejectment  suit.  That  Carpenter  took  an 
assignment  from  Hopkins  with  notice  that  the  mortgi^  was 
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HKw-TORK,  s&tisfied  ;  that  the  mortgage  was  afterwards  kept  on  foot  by 
lane  and     preconcert  and  combination  between  Carpenter  and  Hop- 
!^^!^.^^^  '    kins,  in  order  to  defraud  the  respondent.     Carpenter  was  pot 
Hopkins     by  Hopkins,  as  his  assignee*  in  his  place  and  stead.     That 
M'llmB.     Carpenter  was  ostensibly  the  absolute  owner  of  the  mort- 
gage ;  that  he,  as  such,  was  the  only  person  the  respondent 
would  be  required  or  expected  to  make  a  defendant.     That 
Carpenter  thus  standing  in  the  shoes  of  Hopkins,  litigating  the 
fact  of  the  payment  of  the  mortgage,  when  Hopkins  was  af^ 
terwards  brought  in  on  supplemental  bill,  and  the  cause 
brought  on  to  a  hearing,  the  acts  of  Carpenter  as  his  repre- 
sentative, contesting  the  same  matter  in  dispute,  were  bind- 
ing upon  Hopkins.     There  was  such  a  privity  of  contract 
and  estate  or  interest  in  the  mortgage  between  these  two 
men,  as  to  render  the  verdict  in  ejectment,  under  the  circum- 
stances of  the  case,  binding  and  conclusive  against  Hopkins 
as  well  as  against  Carpenter. 

2d.  The  re-assignment  or  re-delivery  of  the  mortgage  by 
Carpenter  to  Hopkins  pending  the  suit,  was  void,  and  could 
not  operate  to  the  prejudice  of  the  respondent's  right  to  a 
decree,  founded  upon  the  testimony  already  given  in  the 
cause.  Such  re-assignment  or  re-delivery  was  not  only  a 
fraud  upon  the  respondent,  but  done  in  fraudem  legis^  and 
by  a  fraudulent  conspiracy  between  Hopkins  and  Carpenter 
to  deprive  the  respondent  of  her  remedy,  and  elude  the  jmB^ 
tice  of  the  Court  in  respect  of  any  decree  it  should  make  for 
the  relief  of  the  respondent.  Equity  can  never  uphold  a  re- 
assignment under  such  circumstances. 

3d.  That  Carpenter  having  been  put  in  possession  of  the 
mortgage  by  Hopkins  himself,  with  power  to  advertise,  to 
foreclose  and  to  collect  or  receive  the  money  upon  it,  the 
circumstance  of  Hopkins'  having  been  made  a  defendant 
with  Carpenter,  subsequent  to  the  proofs  taken  in  the  cause, 
does  not  prevent  those  proofs  from  having  the  same  opera- 
tion and  effect  against  Hopkins  as  against  Carpenter,  inas- 
much as  no  change  of  interest  which  could  affect  the  questi^ms 
litigated  between  Carpenter  and  the  respondent  had  occur- 
red to  entitle  Hopkins  to  any  examination  of  the  same  or  of 
difierent  witnesses  ;  and  more  especially  ought  the  appellant 
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M'Laren. 


to  be  precluded  from  setting  up  such  right  in  this  Court,  or  new-york, 
objecting  here  that  those  proofs  are  not  evidence  against 
Hopkins,  without  shewing  that  lie  has  taken  the  proper 
measures  in  the  Court  of  Chancery  to  procure  such  examin- 
ation of  the  same  or  other  witnesses,  or  to  avoid  the  force 
and  efiect  of  their  testimony  by  applying  to  the  Chancellor 
for  an  order  for  that  purpose,  or  otherwise  proceeding  hi 
that  Court  to  obtain  such  examination,  or  to  preclude  the 
complainant  from  the  benefit  of  any  examination  of  wit- 
nesses therein,  or  without  shewing  some  order  or  decision  of 
the  Court  of  Chancery  against  him  upon  the  point,  at  war 
with  some  settled  rule  of  Equity. 

4th.  The  answer  of  Hopkins  admits  the  material  facts 
charged  in  the  supplemental  bill,  and  therefore  it  became 
unnecessary  for  the  complainant  to  examine  witnesses  as  to 
those  facts.  His  answer,  as  to  all  the  facts  recited  from  the 
original  bill,  was  irregular,  impertinent,  and  unworthy  of 
regard  ;  and  for  the  respondent  to  have  proceeded  upon  the 
supplemental  bill  and  answer,  to  the  examination  of  wit- 
nesses, as  to  facts  put  in  issue  on  the  original  bill  and  an- 
swer, would  likewise  have  been  irregular,  and  such  testimony 
would,  on  motion,  have  been  suppressed. 

Savage,  Ch.  Justice,  (after  stating  the  facts.)    Two  ques-     Pointi. 
tions  arise  upon  this  case  : 

1.  Whether  the  proofs  taken  in  the  cause  could  be  regu- 
larly used  as  against  the  appellant,  they  having  been  taken 
before  he  was  a  party  ;  and, 

2.  Whether  those  proofs,  if  admissible,  prove  the  fact  of 
payment. 

It  is  contended  on  the  part  of  the  appellant,  that  those  Whether  the 
proofs  cannot  be  used,  because  he  had  no  opportunity  to  SmiMibie^iu 
examine  witnesses.     To  this,  it  is  answered,  that  he  having  g«in«t  the  ap. 

Dcll&nt  * 

succeeded  to  the  rights  and  liabilities  of  Carpenter,  he  is  en-  ' 

titled  to  no  other  privileges  than  Carpenter.  In  1  Mad- 
dock's  Ch.  141,  it  is  said  that  if  a  defendant  be  added  after 
publication  passed,  the  cause,  as  to  such  defendant,  must  be 
heard  on  the  bill  and  answer  only  ;  and  Jacob's  Chancery 
Practice,  139,  is  cited  to  support  that  dictum ;  and  it  was 
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nmW'YouKf  urged  at  tbo  bar»  that  at  any  rate*  a  defendant  broi^ght  in  on 
JulyAsai.    ^  lupplemental  bill*  is  to  answer  only  the  matters  charged  io 
s^^^>^-^^     that  bill ;  and  as  to  these,  if  they  are  denied  in  the  answer, 
Hopkiai      proofs  may  be  taken,  and  the  cause  brought  to  a  bearing,  as 
M'LarMi.     on  original  bills.     In  Shepherd  v.  MerriU  (3  John.  Cb.  Rep. 
428.)  the  Chancellor  refused  an  amendment  to  the  bill  after 
publication  passed  ;  but  gave  leave  to  add  new  charges  by 
supplemental  bill.     And  it  is  hardly  supposable  that  such 
leave  would  liave  been  granted,  if  the  plaintiff  could  not  sup- 
port his  charges  by  proof,  should  they  be  denied  by  the  an- 
swer.    The  same  practice  was  afterwards  recognized  ia 
Thorn  v.  Germand,  (4  John.  Ch.  Kep.  363,  364.)     In  Mit- 
ford's  Pleadings,  58-9,  it  is  said  that,  ''  a  supplemental  bill 
must  state  the  original  bill,  and  the  proceedings  upon  iC: 
and  if  the  supplemental  bill  is  occasioned  by  an  event  sub- 
sequent to  the  original  bill,  it  must  state  thai  event,  and  the 
consequent  alteration  with  respect  to  the  parties ;  and,  io 
general,  the  supplemental  bill  must  pray  that  all  the  defend- 
ants may  appear  and  answer  to  the  charges  it  contains ;  or 
if  the  supplemental  bill  is  not  for  discovery  merely,  the 
cause  must  be  heard  upon  the  supplemental  bill,  at  the  same 
time  it  is  heard  upon  the  original  bill,  if  it  has  not  been 
heard;   and  if  it  has  been  heard  upon  the  original,  it  must 
be  further  heard  upon  the  supplemental  ImII.''    Nothing  is 
here  said  as  to  the  cause  being  heard  upon  the  pleadii^ 
merely,  without  proof.     In  JBoyrf  v.  Dunlap^  (I  John.  Ch. 
Kep.  483,)  the  Chancellor  says,  "  Liberty  to  re-examine 
witnesses,  rests  in  discretion,  and  is  to  be  governed  by  cir- 
cumstances.** 
H*  hmof      But  whatever  the  rule  may  be,  as  to  a  plaintiff's  r^t  to 
•rMiU^  bUL  ®^^*^'°^  witnesses  upon  the  answer  to  a  suppienoental  bill,  ia 
uM  uOs  Ml  this  case  none  were  examined.    The  respondent  filed  a  geo- 
Maf  •xotpi.  ^j^i  replication,  and  went  to  a  hearing  without  examinii^  a 
single  witness.    Admitting  that  the  appellant  was,  in  strict 
practice,  bound  to  answer  only  the  charges  in  the  snpple 
mental  bill,  and  not  those  in  the  original ;  yet  he  hms  an- 
swered the  latter  chaiges.    He  has  denied  them ;  sum!  the 
question  arises,  is  not  that  answer  to  be  taken  as  true,  the 
respondent  having  neither  examined  witnesses  to  dispityre  i^ 


^ 
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dor  0xe«pted  to  (be  atttwer  t»  oontainiag  irrelevant  or  im.  mbw-youc, 
proper  matter  T  j^~  ^^ 

Had  Hopkins  simply  answered  the  charges  in  the  supple-     v^^^^w* 
mental  bill,  he  would  hare  been  bound  by  the  previous     Hopkimi 
proofs  taken  in  the  cause,  especially,  if  be  is  to  be  considered     M'lli«n. 
as  a  purchaser  pendente  lUe.    Oarfh  v.  Ward,  (2  Atk.  176.)       ^g^^^^^m 
Lord  tiardwicke  asks,  *«  So  in  the  ease  of  a  mortgagor  who  penJ^^utSt 
comes  here  for  redemption,  if  during  sach  suit  he  should  as-  ^*"^y  '^^^JJ 
sign  the  equity  of  redemption,  and,  in  the  final  hearing  of  the  pnUieaikm 
cause,  there  should  be  a  decree  against  the  mortgagor,  will  CT^nd^y 
not  the  assignee  of  the  equity  of  redemption  be  bound  by  the    preTiou 
this  decree  T"     In  2  Maddock's  Ch.  406,  this  rule  is  laid  ^^^' 
down :  ^  Where  a  supplemenul  bill  is  brought  after  pubii- 
cUtion,  it  is  irregidar  to  examine  witnesses  to  a  matter  that 
WHS  in  issue,  and  not  proved  in  the  original  cause ;  nor  can 
such  proofs  be  redd ;  and  if  ttiere  be  no  proof  as  to  the  new 
matter  in  the  supplemental  bill,  it  will  be  dismissed/'    This 
must  be  understood,  probably,  of  a  case  where  the  fiicts  in 
the  original  bill  are  not  answered  in  the  supplemental. 

From  the  best  examintition  I  have  been  able  to  give  the  The  unwer 
subject,  admitting,  in  a  case  like  the  present,  the  answer  is  ^^^^j^^^ 
to  be  Confined  to  the  supplemental  bill,  and  that  the  proofs  it  extend  to, 
taken  on  the  original  bill  are  to  stand ;  yet  the  respondent  ^^  orilSti 
bating  gone  on  to  a  hearing,  leaving  the  answer  to  the  sup-  bui,  it  not  be. 
plemental  bill  not  disproved,  nor  stricken  out  for  impertin*  ^  ^T^P^ 
ence«  I  am  satisfied  that  she  has  been  irregular.  The  Chan-  miut  be  taken 
oellor,  and  of  course  this  Court  on  appeal,  is  bound  to  con-  hlM^^r^  ^^ 
aider  the  fkcts  in  the  answer  to  the  supplemental  bill  admit- 
ted by  th^  complainant. 

On  the  se<;ond  point  I  will  barely  temark,  without  going     ETideneeof 
into  detail,  that  the  evidence  is  far  from  being  satisfactory  p'j:™"*  «»- 

1  .  /.  nu  «t  I  ,.  .  eatiefectonr. 

Oft  the  question  of  payment.  The  Appellant  shews  a  valid 
instrument  under  seal,  on  which  there  appears  to  be  due  to 
him  9125,  And  interest ;  nnd  a  liability  to  indemnify  to  at 
least  (400  more ;  and  the  only  evidence  to  counteract  this 
dhltti,  re^s  on  loose  oifcumstunoea  and  declaratioiis  rather 
eq«ritoeal. 
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NBW-YOKK,       '^^  shew  payiDCDt,  by  which  a  party  is  to  lose  his  lien  for 
Juuo  »nd     such  a  demand,  the  proof,  if  not  positive,  should  at  least  be 

July,   1B35.       ^,.  ^.     .  »         1-        »  r- 

satisfactory. 


Hopkins  Under  the  circumstances  of  this  case,  the  verdict  in  eject* 

M*Lmn.     ^^^^  should  have  little  weight ;  as  the  appellant  avers,  and 

this  is  not  contradicted  by  the  proofs,  that  the  evidence  oSer" 

diottid    have  ®^  ^^  disprove  the  payment,  was  rejected  by  tbe  Court  before 

liuto  wttifht.  which  the  ejectment  was  tried. 

5tfMf«,  Ch.      '  "'"*  therefore,  of  opinion  that  the  decree  of  his  Honor,  the 
J.  Ibr  roTenal.  Chancellor,  should  be  reversed. 

WooDwoRTH  and  Slthbruu^d,  Justices,  concurred. 
^*^^^ CoLDKN,  Senator.     In  this  case  the  Chaocellor  has  deci* 


deckled  by  the  ded  that  the  mortgage  given  by  £nos  Cook  to  the  appellant, 

iMnceliar.     was  satisfied.     He  draws  this  conclusion  from  proofii  taken 

before  the  appellant  was  a  party  in  the  cause  ;  and  from  a 

verdict  in  an  ejectment  suit  between  the   respondent  and 

Carpenter. 

He  has  also  decided,  that  tbe  appellant  having  become  re- 
possessed of  the  mortgage  pending  tbe  suit  below,  between 
the  respondent  and  Carpenter,  the  suit  might  proceed  as  if 
the  mortgage  had  remained  in  the  hands  of  Carpenter,  and 
as  if  the  appellant  had  no  interest  in  the  controversy. 

The  answer  of  the  appellant,  to  which  there  was  a  general 
replication,  denies  that  the  mortgage  was  satished,  and  aven 
that  he  holds  the  same,  as  security,  for  a  considerable 
amount  yet  due  upon  it.  If  the  appellant  ought  not  to  be 
concluded  by  the  testimony  taken  before  he  became  a  party, 
and  if>  atWr  be  was  made  a  dch^ndaat.  he  had  a  right  to  pro- 
duce witnesses  to  support  his  answer,  then  it  is  onoecessafy 
to  examine  how  fut  the  testioKwy.  as  between  tbe  respond- 
ent and  Carpenter,  is  sufficient  to  esublisfa  tbe  payment  of 
tbe  mortirase. 

The  only  qoestioos,  therefore,  which  I  think  it 
to  decide,  aie. 

1.  Whether  tbe  appellant  should  not.  after  be 
a  defendant,  have  had  an  opportanitT  of  examining 
as  if  be  bad  been  on  original  party  to  tbe  suit 
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2.  Whether  his  repossession  of  the  mortgage^  pending  the  ncw-yorKv 
suit  below,  was  such  an  acquisition  of  it  as  subjected  his  j^^^jg^ 
title  to  the  mortgage  to  the  rules  which  govern,  where  pro-  \^-y^ 
perly  in  controversy  is  taken  while  the  right  to  it  is  in  litiga-  Hopkiw 
tion.  M'Lma. 

3.  And  lastly,  whether  the  appellant  was  concluded,  by 
the  verdict  and  judgment  in  the  ejectment  suit. 

It  is  important  to  notice  that  the  appellant  is  not  a  volun-  Appelhat 
teer  in  the  cause.  He  was  examined  as  a  witness,  by  the  ^/  ▼won* 
defendant,  Carpenter,  and  testified  that  the  mortgage  was 
an  outstanding  unsatisfied  security  in  his  hands.  His  testi- 
mony was  suppressed,  by  an  order  of  the  Chancellor,  on  a 
petition  of  the  respondent,  stating  that  the  appellant  appeared 
to  be  deeply  interested  in  the  event  of  the  cause ;  and  that  he 
claimed  to  be  the  owner  of  the  mortgage  by  reason  of  failure 
in  performing  the  conditions  of  the  assignment  of  the  mort- 
gage by  the  appellant  to  the  defendant.  Carpenter;  and 
that  the  appellant,  either  jointly  with  the  defendant,  Carpen- 
ter, or  solely,  was  interested  in  the  subject  matter  of  the  suit. 

After  this,  when  all  the  testimony,  on  which  the  cause  was      Oider  thai 
finally  decided,  was  before  the  Court,  and  when  the  cause  ••"*     "^^^ 
was  on  hearing,  upon  the  suggestion  of  the  defendant,  Car- 
penter, the  Chancellor  ordered  that  the  cause  should  stand 
over,  without   prejudice,  to  the  end   that  the  respondent 
might  bring  in  Hopkins  as  a  party  defendant. 

If  Hopkins'  denial  of  payment,  when  he  was  brought  in,       ApMUMit 
gave  him  no  right  to  controvert  the  fact  and  to  prove  his  SSl^  tlla! 
allegations,  there  does  not  jeem  to  be  any  satisfactory  rea-  mooj. 
•on  why  he  should  have  been  made  a  party.     His  denial 
could  not  help  the  respondent ;  and  the  cause  seems  to  have 
stood  before  the  Chancellor  on  precisely  the  sanoe  ground, 
when  he  directed  Hopkins  to  be  made  a  party,  that  it  did 
subsequently.     But  when  it  appeared  to  the  Chancellor,  by 
the  shewing  of  the  respondent,  that  Hopkins  claimed  to  be 
owner  of  the  mortgage,  and  that  he  was  jointly  or  solely  in- 
terested in  the  suit,  I  think  the  Chancellor  could  not  have 
done  otherwisu  than  compel  the  respondent  to  make  him  a 
party.    When  he  answered,  it  appeared  that  the  allegatioQa 

Vol.  IV.  80 
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Ncw-YORK,  of  the  respondeDtf  as  to  his  claim  of  interest,  were  true.     It 

^^^^  RQ^    ^^"'^  seem  that  a  party,  so  circumstanced,  should  be  en- 

,^^1^^^..^^ '    titled  to  produce  his  testimony  ;  and  should  not  be  concluded 

Hopkint      by  examinations  which  had  been  taken  in  a  proceeding  of 

M'f  aron.     which  he  was  not,  by  legal  intendment,  connusant. 

Bat  it  is  said  the  decree  against  the  appellant,  without 
giving  him  an  opportunity  to  examine  witnesses  or  to  ques- 
tion those  which  had  been  examined,  was  correct,  because 
the  rights  of  the  respondent,  as  against  the  mortgage  in  ths 
hands  of  the  defendant  Carpenter,  were  not  afiected  by  a  rss 
assignment  or  re-delivery  of  the  mortgage  by  the  defendant 
Carpenter,  to  Hopkins,  pending  the  suit. 
Otherwise      Certainly,  if  there  had  been  an  unconditional  assignmenl 
^.^   ^^tbecT  ^^  ^^^  mortgage  to  Carpenter,  and  Hopkins  had  taken  a 
unconditional,  voluntary  assignment  of  it,  while  it  was  in  litigation  in  the 
Court  below,  be  must  have  been  content  to  have  been  repre- 
sented by  Carpenter ;  and  must  have  abided  by  the  proceed- 
ing,  and  any  decree  that  might  have  been  made  against  him. 
But  this  was  not  the  case.     The  mortgage  was  assigned  to 
Carpenter,  long  before  the  commencement  of  the  suit,  upon 
the  express  condition,  that  in  case  of  failure  in  any  of  the 
payments,  which  Carpenter  had  agreed  upon  as  the  consid* 
eration  for  the  assignment,  then  the  assignment  was  to  be 
absolutely  null  and  void,  and  the  mortgage  was  to  be  re- 
Appellant  delivered  to  the  assignor.     The  appellant,  then,  never  ceas- 
^tMSt****^*"  ed  to  have  an  interest  in  the  mortgage.     If  Carpenter  did 
mortgage.       not  pay,  as  the  appellant  avers  in  his  answer,  and  as  he  pos- 
sibly might  have  proved  if  he  had  been  allowed  the  opportu- 
nity to  examine  witnesses,  the  appellant  would  have  been 
entitled  to  a  re-assignment  and  re-delivery  of  the  mortgage* 
Can  it  be,  because  a  suit  to  which  the  appellant  was  a 
The  doctrine  Stranger  was  depending  between  the  respondent  andCarpen- 
of /»  pendens  ter,  that  the  appellant  was  not  at  liberty  to  avail  himself  of 
where'  a^°3d  thc  terms  and  conditions  of  his  assignment  T 
penon       at-      fijg  doctrine  of  U$  pendens  applies  only  where  a  third 

tempU  to  in-  .       '^  ,      .  "^"^  , 

trade  into   a  person  attempts  to  intrude  into  a  controversy,  by.acquinng 
bT'^^^  alnn    ^^  interest  in  the  matter  in  litigation  pending  the  suiu 
an      intereat      The  rule  as  given  by  Chancellor  Kent,  in  the  case  of  Jlfar- 
darmgitapen.  ^.^^  ^  Lilburn,  (2  John.  CkHep.  445,)  is,  that  "any  inter- 
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est  acquired  in  the  subject  matter  of  a  suit,  pending  the  suit,  new-yorKs 
is  so  far  considered  as  a  nullity,  that  it  cannot  avail  against   j^^^  i^^^ 
the  plaintiff's  title."  ^-'^^T*^ 

The  reason  of  the  rule  is,  that  if  a  transfer  of  interest,      Hopkins 
pending  a  suit  were  to  be  allowed  to  affect  the  proced-     M*L!iren. 
ifigSt  there  would  be  no  end  to  litigation ;  for  as  soon  as  a     rpy^^  namm 
new  party  was  brought  in,  he  might  transfer  to  another,  and  of  the  role. 
render  it  necessary  to  bring  that  other  before  the  court ;  so 
that  a  suit  might  be  interminable.     But  this  reason  has  no 
application  to  a  third  person,  whose  interest  subsisted  before 
the  suit  was  commenced,  and  who  might  have  been  made  an 
original  party. 

So  that  neither  the  rule,  nor  the  reason  of  the  rule  applies     jt^either  the 
to  the  case  under  consideration.     The  interest  of  the  appel-  rale  nor  rea- 
(ant,  in  the  mortgage,  was  not  a  voluntary  acquisition  by  him  ^^re?  '  ^^^  ^ 
pending  the  suit.     His  interest  subsisted  long  before  the  suit 
waa  commenced,  and  ought  not  in  my  opinion,  to  have  been 
considered  as  a  nullity. 

In  the  cases  of  Walker  v.  Smalwood^  (Ambl.  676,)  and 
Sorrel  v.  Carpenter^  (2  P.  Wms.  483,)  cited  by  the  respond- 
ent's counsel,  the  conveyances  were  made  after  the  com- 
mencement of  the  suit.  In  Heatly  v.  Finster^  (2  John.  Ch. 
Kep.  158,)  Murray  V.  The  same^  (id.  155,)  and  JIf urroy  v. 
lalbum^  (id.  444,)  the  defendants  claimed  under  a  trustee^ 
in  virtue  of  certain  transactions  between  them  and  the  trus- 
tee,  after  bills  were  filed  charging  the  trustee  with  fraud  in  ^ 
relation  to  these  transactions ;  the  defendants  having  notice 
chat  a  charge  of  fraud  was  the  ground  of  the  suits.  The  court 
decided  that  these  transactions,  pendente  lite^  were  invalid*        q,^^  ^.|j  ^, 

The  bill  in  this  case,  as  against  the  appellant,  is  an  orig-  j^ainst  the  ap- 
inal  bill  in  Uie  nature  of  a  supplemental  bill.  To  such  a  bill  ^l^t^liTmln 
it  is  said  in  Mitford's  Pleadings,  68,  (2  Engl,  ed.)  a  new  de*  nature  of  a 
fence  may  be  made.  The  pleadings  and  depositions  cannot  bnif  entiUing 
be  used  in  the  same  manner  as  if  filed  or  taken  in  the  same  ^^^  p"'^^  ^' 

ded  to  a  new 
cause.  defence. 

Where  a  supplemental  bill  is  in  the  nature  of  a  bill  of  re-  ^^^^'T'**' 
mver^  and  seeks  merely  to  bring  parlies  who  claim  under  the  *  tuppto. 
the  original  party  to  the  suit,  and  claim  the  same  interest  by  J^nJji,^** 
the  same  title,  that  the  original  party  did,  then  there  may  ^iiiofreyiyor. 
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Ksw-TOKK,  be  equity  in  binding  and  concluding  the  new  party  by  testi- 
Joly^lSl    meny  taken  previously  to  his  having  been  made  a  defendaoL. 

But  where,  as  in  the  case  under  consideration,  there  is  no 


privity  or  connexion  between  the  new  party  and  the  origin- 
al defendant,  where  he  niay  not  know,  and  has  no  interest 
Hm  ■  BO  ^^  support  the  title  of  the  new  party,  it  seems  to  me  that  it 
ymity      bo-  would  be  a   very  unjust  rule  which  would  oblige  the  oe^r 
■1    ■Bd^Mw  P^f ^y  ^^  abide  by  the  testimony  taken  while  he  was  a  stran- 
pvty-  ger  to  the  suit,  and  would  prevent  his  producing  witnesses 

to  support  the  title  lie  sets  up. 

I  forbear  to  examine  this  point  further ;  because,  pattii^ 
the  re-delivery  of  the  mortgage  to  the  appellant  out  of  ques- 
tion, and  supposing  that  the  mortgage  had  always  remained 
in  possession  of  Carpenter,  I  think  it  appeared  in  the  Court 
of  Chancery,  as  well  by  the  shewing  of  the  respondent  as 
ApnUnthad  ^Y  ^^  answer  of  the  appellant,  that  he  was  so  fiir  interested 
9uam  ri^  to  that  he  ought  to  have  been  made  an  original  party ;  and  that 
«*?  1m  ^!od  when  he  was  subsequently  brought  in,  he  had  the  same  right 
*»  ^^  to  produce  witnesses,  and  to  prove  his  case,  that  he  wonld 
have  had,  if  he  had  been  made  a  defendant  at  the  commence- 
nx^nt  of  the  suit. 
Of  tho  f«r.      '^^  ^'^'^  reason  assigned  for  concluding  the  appellant  by 
4o  m  o-  the  testimony  taken  before  he  was  a  party,  if  that  the  &ct 
that  the  mortgage  was  paid  and  satisfied  in  February,  18111, 
by  Enos  Cook,  was  put  in  issue  and  established  by  the  Ter- 
dict  of  a  jury  upon  a  trial  in  an  ejectment,  founded  upon 
the  mortgage. 

We  understand  from  the  reflpondent*s  bill,  that  she  baring 
recovered  a  judgment  against  Cook,  sold  the  nK>rtgaged 
premises,  under  an  execution  issued  on  that  judgment,  and 
became  the  purchaser,  at  the  sheriff's  sale,  for  9126  .f/t^ 
That  she  thereupon  brought  her  ejectment,  to  whidi  a  de- 
fence was  made  by  Carpenter  as  the  assignee  of  the  mort- 
gage. That  it  appeared  to  the  court,  that  the  mortgage  was 
satisfied,  and  the  respondent  recovered  judgment. 

ftinflwi      I  ^^  °^^  ^^^  ^^^  ^^  appellant  had  any  notice  of  this  suit 
M  mm  Bociao  But  if  the  appellant  ought  not  to  be  concluded  by  the  pro- 
ceedings, in  the  Court  of  Chancery,  to  which  be  was  not  a 
party,  as  I  think  he  should  not  be,  he  ought  not  to  be  boaad 
bj  the  event  of  the  suit  at  common  law. 
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I  do  not  understand  that  a  verdict  in  ejectment  is  conclu-  nbw-tork^ 
sive  as  to  any  point,  even  between  the  same  parties,  unless    j|^|*  J^^ 
it  be  in  the  action  for  mesne  profits.     And  so  far  as  I  have      ^^-v^^ 
been  able  to  examine  the  cases,  cited  by  the  respondent's      Hopkins 
counsel  from  Phillips  and  other  authors,  they  are  to  this     M'Lmi. 
efiect. 

Suppose,  after  the  verdict  in  the  ejectment  suit,  Hopkins,      A  Terdiot 
or  even  Carpenter  himself^  had  discovered  testimony  that  ^  ij^ltmrat 
veould,  beyond  all  doubt,  have  shown  that  the  mortgage  was  >■  »•▼»  «<«• 
unsatisfied :   might  not  either  of  them  have  brought  a  new  between    the 
ejectment,  or  have  resorted  to  a  Court  of  Equity  1   I  can  not  ^J^***\,^ 
think  they  would  have  been  precluded  from  doing  so  because  mu*  action 
the  fact  of  payment  was  put  in  issue  in  the  suit  between  the  ^""•^•P«>- 
respondent  and  Carpenter ;  the  more  particularly,  when  the 
common  law  Court  excluded  evidence  of  a  settlement  be- 
tween the  mortgagor  and  mortgagee  which  showed  how 
much  was  due  on  the  mortgage.     This  evfdence  could  only 
have  been  excluded  on  the  ground  that,  as  Hopkins  was  not 
a  party  to  the  record,  the  memorandum  between  him  and 
Cook,  of  the  2d  January,  1817,  was  res  inter  alios  acta. 

Now  it  would  be  very  unjust,  as  it  appears  to  me,  that 
this  testimony  should  be  excluded  in  the  Court  of  common 
law,  on  the  ground  of  the  appellant's  not  being  a  party  to 
the  record,  and  yet  that  he  should  be  concluded,  in  the  Court 
of  Chancery,  by  the  event  of  that  suit,  on  the  ground  that 
though  he  was  not  in  the  record  be  was  a  party  in  interest 

My  opinion  is,  that  the  decree  be  reversed,  and  that  the    Colden,  ms. 
record  be  remitted  to  the  Court  of  Chancery,  under  such  an  ^'  **  '•^'• 
order  as  shall  admit  the  appellant  to  prove  his  answer,  as  if 
he  had  been  an  original  party  to  the  suit. 

I  have  come  to  this  conclusion,  without  any  other  want  of 
confidence  in  its  correctness,  than  its  being  in  opposition  to 
the  high  authority  to  which  it  is  opposed.  But  we  are 
placed  in  a  situation  where  we  must  take  care  that  our  habi- 
tual respect  for  that  authority  has  not  an  undue  influence, 
and  where  we  are  bound  to  decide  according  to  our  own 
understandings  and  intelligence,  however  we  may  estimate 
the  talents,  learning  and  experience  by  which  the  judgments 
brought  to  our  review  are  declared. 


OM 


June  «od 


F^wi. 


CASES  IN  THE  COURT  OF  ERR^^ 

The  Court  (except  Moroan,  Senator)  being  for  a  reveraal, 
it  was  thereupon  ordk&eih  adjudged  and  dkcrbbd^  that  the 
decree  of  his  Honor  the  Chancellor  be  reversed ;  and  the  re- 
cord remitted,  &c. 


WiLLfAM  Fellows,  impleaded  with  John  Fellows,  Thomas 
Fellows  and  Roswell  Day,  appellant, 

against 

Abigail  Fellows,   administratrix,  and   Jbremiah  Rvnpub, 

administrator  of  Ezra  Fellows,  deceased. 

The  bill  charged,  that  MTesal  defbndanti  oombhied  and  eonftdeimtad  amoiif 
theuMtlvMt  and  with  the  debtor  ef  the  ooiii|ilainaBl%  afi^aimt  whom  thBf 
bad  Qbtaiaad  a  decree  for  Umit  debt,  to  defirand  the  eomylainanto  bj  Ukiag 
a  co^vejance  and  tranefer  lo  each,  in  separate  parcels,  of  all  the  debtor'e 
real  and  personal  property,  without  consideration,  and  with  intent  to  aroid 
exeention  npon  the  decree ;  and  that  they  accordingij  reeemd  Mieh  ««i. 
▼eyanees  and  transfer  of  all  the  debtor's  propertf ,  which  Ibey  held  for 
him,  or  for  their  own  use.    To  this  bill,  one  of  the  defeadants  aiiswered« 
denying  the  combination  between  bim^lf  and  the  oth«r  sereral  alienees 
and  transferrees  of  the   debtor's  property  ;  and  demurred  to  the  residiie  of 
the  bill,  because  it  was  for  sereral  distinct  matters  and  caoeee,  in  meny  of 
whlokthe  delondant,  thns  answering  and  demurring*  was  net  iiJliereghed 
or  eoncetned ;  hM,  that  the  defendants  were  prepecly  joined,  and  that  tlM 
demurrer  should  be  overruled* 

This  was  held,  as  well  because  there  was  one  connected  interest,  oentariaf 
in  the  point  in  issue  in  the  cause,  olr  one  common  point  of  litigatioii,  w 
4hat  the  j^nder  tended  to  prerent  rouUiplMty  of  snita. 

The  geneeal  rale  is,  that  where  %  biU  is  ^M  Oosoewng  things  of  diatiiiet 
natures,  against  several  persona^  it  ie  desuimfale ;  bat  noeonnected  par* 
ties  may  join  in  a  suit  when  there  is  one  copna^ted  interest  among  tham 
all,  centering  in  the  point  in  issue"!!!  Ihe  eaiue.  ' 

An  administrator  who  pnrohases  iand  npon  judgment  or  daerae  hi  ttrat  of 
his  ifeitestate,  holds  it  ae  a  trustee,  aniLmiy  he  eompetted  to  aocouni  fSos- 
the  land  itself  to  his  cestuis  que  trmft. 

He  may  in  his  representative  character,  call  in  the  aid  of  a  court  of  equity  to 
perfect  his  title.    Per  Woodworth,5. 

Of  the  power  of  a  court  of  chaaoery  to  reach  a  debtee^  property  in  iho 
hands  of  third  pareeas.    Per  Woodw4)rth«  J. 

It  if  a  favorite  object  of  equity,  to  prevent  multiplicity  of  suiU.  Heiieo  all 
persons  interested  are  to  be  made   parties.     Creditors  may  join  in    com- 
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^liiif  «z0c«toi«i  &LO.  to  aMoHDt,  or  #iM  trMUlor*  or  aior«,  mi^  mtm  ibr  nsw-YORVt 


the  benefit  of  the  whole.     Per  Sutherland,  J. 

but  eqoitj  will  not  permit  sereral  plaintiBe  by  one  hill,  to  demand  several 
mat^n  ptrteieCif  diatinct  und  unoontieMed,  agraingt  one  deftudant;  mfr 
one  iiiahltiff  to  demand  aeveral  maftteraof  difl^rent  Mtares  iig«intt  Mrertl 
Mbftdante ;  otherwiee^  Sf  the  defendants  have  a  eommon  interest,  eonter- 
hkg  in  the  point  in  issne  in  the  oauae,  or  where  one  ^neral  right  is  elaim- 
ed  b^y  the  bill.    Illiistration  of  these  propositions.    Per  Sutherland,  J. 

It  h  not  sufficient  that  the  parties  have  an  intcnrest  hi  some  one,  ot  moM 
Hens  ia  aa  ««eo«iit  ekargod.    Per  Sutherland,  J. 

The  fe«lo  that  mnltiftrious  matters  fehall  not  lie  joined  in  the  same  snit*  is  a 
nile^f  eonrenience.    Per  CoMen,   Senator. 

The  rule  in  Brinkerkoff  v.  Brown^  (6  John.  Ch.  lUp.  139,)  **  that  a  bill  may 
be  filed  kgfaifist  *etr«nJ  persons,  rtolatiire  to  mattters  ef  the  same  nitlaY^, 
ftrlrttiiiK  a  «enfieotad  Mriee  of  atti,  all  intended  to  delirandandiigiiie  the 
pkiiiftiAs  and  in  which  4dl  the  defendants  were*  more  or  less,  eonoemed, 
though  not  jointly  in  each  act,'*  considered,  recognixed  and  applied.  Per 
Saragey  Ch.  J.,  Sutherland,  J.,  and  Colden,  Senator. 


June  and 
Jnljr,  1S95. 


Fellows 
FeUo#9. 


Appeal  from  the  Court  of  Chancery.  On  the  4th  Febru- 
ary, 1823,  the  respondents  filed  their  bill  in  that  court,  against 
WilKani  Fellows,  the  appellant,  John  Fellows,  Thomas  Fel- 
lows, and  Ro6 well  Day,  charging  that  on  the  24th  November, 
1815,  Ezra  Fellows,  the  intestate,  was  seized  of  214  acres 
of  land  in  Stillwater,  Saratoga  county,  150  acres  of  which 
were  encumbered  with  a  life  lease  from  the  intestate  to  his 
father,  John  Fellows,  and  a  part  by  a  mortgage  of  9700,  and 
another  part  by  a  mortgage  of  (55;  and  the  whole  by  a 
judgment  of  9200.  That  before  the  24th  November,  1815, 
the  iaitestate  witKJoha  Fisllows,his  father,  and  Koswell  Day, 
two  of  the  defendants  below,  agreed  that  the  intestate  should 
convey  to  Day  all  his  (the intestate's)  right  in  the  214  acres; 
that  Day  should  pay  the  incumbrances^  and  work  the  150  acres 
on  shares  for  the  father ;  and  should  pay  the  intestate  (3500. 

That  shortly  be6>re  t|^  24tb  November,  1815,  one  Mar- 
tin Adsit  proposed  to.  purqhase  the  ftl4  acres,  for  98,239, 
payable  thus :  92000  in  10  days,  93000  the  15th  May  (then) 
next,  and  the  residue  (to  be  secured  by  bond  and  mortgage 
on  the  premises)  in  annual  payments  of  $500  each,  with  in- 
lerest.     That  on  the  24ih  of  November,  1815,  it  was  agreed 
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Msw-TORK,  between  the  intestate  and  his  father,  with  Day's  assent^  that 

JiSt^u^     the  214  acres  should  be  sold  and  conveyed  by  the  intestate 

^^-v*^^      to  his  father  by  quit  claim  deed ;  who  should  convey  to  Ad* 

F«Uows      ,||^  i^QJ  ^^  I^Q  intestate  should  receive  for  his  proportion 

Fellowt.  of  the  purchase  money,  91000  of  the  first  payment,  #10tM) 
of  the  second,  and  the  first,  third  and  fifth  instalments  of 
9500  each,  with  interest,  to  be  secured  by  the  bond  and 
mortgage  of  Adsit.  That  the  intestate,  on  the  24th  Novem* 
ber,  1815,  quit  claimed  accordingly.  That  he  received  the 
two  first  payments  of  91000  each.  That  on  the  24th  No- 
vember, the  father  gave  the  intestate  a  written  memorandutn 
of  the  agreement,  as  to  the  three  last  insalmeots,  which  he 
was  to  receive,  promising  to  pay  the  91500  out  of  Adah's 
bond  and  mortgage,  as  the  instalments  should  be  received 
by  him  in  their  turn,  or  that  the  intestate  might  take  Adsit*s 
bond  and  mortgage  for  his  share,  in  his  own  name. 

That  the  father  conveyed  to  Adsit,  taking  the  bond  and 
mortgage  in  his  own  name,  for  the  whole  purchase  money, 
except  what  had  been  paid,  without  the  intestate's  knowledge 
or  consent,  with  intent  to  defraud  him,  of  the  91500,  his  due. 

That  in  further  pursuance  of  his  fraudulent  intent,  the  fit- 
ther,  onthe  17th  March.  1817,  cancelled  and  delivered  up 
to  Adsit,  his  bond  and  mortgage,  and  received  as  a  substitute 
the  promissory  note  of  Raymond  and  Jesse  Adsit,  sons  of 
Martin  Adsit,  the  mortgagor,  payable  to  John  Fellows  (the 
father)  or  bearer,  with  interest,  at  the  several  times  when 
the  instalments  would  fall  due  ;  which  notes  the  drawers  se- 
cured  by  bond  and  mortgage  to  the  intestate's  father,  on  107 
acres  of  the  farm  sold  by  him  to  M.  Adsit ;  all  without  the 
intestate's  consent,  and  in  violation  of  the  original  tnwt  and 
agreement,  &c. 

That  on  the  15th  February,  1810,  the  intestate  filed  his 
bill  in  the  Court  of  Chancery  against  the  fiither,  who  was, 
on  the  16th  February,  served  with  an  injunction  forbidding 
him  to  transfer  the  notes ;  that  on  the  10th  November,  1820, 
Ezra  Fellows,  the  intestate,  dying,  the  respondents  obtained 
letters  of  administration.  That  on  the  30th  December,  1820, 
they  filed  their  bill  of  revivor ;  and  on  the  17th  May  18S1, 
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The  suit  was  revived  by  an  order  of  the  Court  of  Chancery,  nsw-tokk, 
That  on  the  27th  April,  1822,  the  Court  of  Chancery  ren-    /5"®iSj^ 
dered  a  finai  decree,  declaring  that  the  intestate  was  entitled      >^v^p/ 
to  the  91500,  in  question,  with  interest;  that  the  fisither  had      r«Uaw» 
violated  his  trust  in  giving  up  the  bond  and  mortgage  to  be      FbUowv* 
cancelled,  and  that  he  had  fraudulently  converted  the  91500 
to  his  own  use ;  and  that  he  should  pay  the  respondents 
•2012,24,  with  costs. 

That  William  Fellows  and  Thomas  Fellows,  sons,  and  kos-* 
well  Day,  son-in-law  of  John  Fellows,  the  father,  were  well 
acquainted  with,  and  had  full  knowledge  of  the  agreement  for 
the  sale  of  the  farm  between  the  intestate  and  his  father, 
and  of  the  proportion  which  the  intestate  was  to  receive, 
and  tlie  time  and  manner  in  which,  and  the  source  from 
which,  he  was  to  receive  it ;  that  they  knew  of  the  bill  filed, 
of  the  injunction,  progress  of  the  suit,  and  decree. 

That  John  Fellows,  the  father,  apprehending  that  a  decree 
would  be  made  against  him,  came  to  a  fraudulent  determina- 
tion, and  entered  into  a  secret  and  fraodulent  combination 
with  William,  Thomas,  and  Roswell,  his  sons,  and  son-in-law, 
so  to  manage  and  conceal  his  (John  Fellows')  property  as  to 
delay  and  defraud  the  respondents,  and  to  retain  for  his  own 
use,  in  the  hands  of  William,  Thomas,  and  Roswell,  his  sons, 
and  son-in-law,  or  for  their  use  respectively,  the  money  due 
the  respondents,  and  all  his  (John  Fellows')  own  property ; 
and  that  for  that  purpose,  after  the  injunction  served  upon 
him,  and  before  the  hearing,  he  voluntarily,  fraudulently  and 
without  any  fair,  or  valuable  consideration,  transferred  and 
delivered  to  his  son  William,  two  of  the  notes  drawn  by  Ray- 
mond and  Jesse  Adsit ;  and  to  his  son  Thomas,  two  others, 
one  of  which  he  had  given  up  to  the  drawers,  and  received 
another  of  the  same  tenor  and  date  drawn  by  them  payable 
to  himself;  which  notes  William  and  Thomas  continued  to 
hold  at  the  time  of  filing  the  bill  against  them,  or  they  had 
received  and  held  the  amount  fraudulently. 

That  after  the  exhibition  of  the  bill  against  him  by  the 
intestate,  John  Fellows,  the  father,  also,  in  pursuance  of  the 
same  fraudulent  combination,  volimtarily,  fraudulently,  axul 

Vol.  IV.  *  87 


.  -v 


Fdlom  wU  BMwca  fin j 
ami  Miiered  op  to  be 
tafceao<'  tkemoaejpB^ 

decree  to  be  paid  to  theie^paofaaa»  to  ribe  ■■mil  e 
evee  m  their  f^wm^  with  imcseat  thrare^  aai  for 
reikC 

TothisbiD,  the  defeadute ikavred  KienHj-; 
appeilaat  ai8^[iied  lor  eaoees  of  Jummici  thai  the  bifl 
exhibited  agaiMt  the  appeUut,  John  Fellows^  Thomu 
hywsaodBoewell  Dej,  for  terenl  distmct  oMtten  and 
et^  in  nmmj  whereof  as  appealed  by  the  bilt  the  appeUm 
was  1104,  in  any  maiiaer,  ioleieated  or  conrjrinwi ;  by 
of  whieh  distinet  matlen  the  bill  was  dniwa  oat  to  a 
»iderable  leiigth,  and  the  appeilaai  eompeHed  to  take  a 
of  the  whole ;  that  by  joining  the  appeUaal 
fendanU  below,  and  diitinct  matten  together,  whidi  did 
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depend  on  each  otber  in  the  bill,  the  pleadings,  order  and  ivew-tork, 
proceedings  would,  in  the  progress  of  the  suit,  be  intricate  j^j"®  j'^ 
and  prolix,  and  the  appellant  put  to  unreasonable  and  unner 
cessary  charges  in  taking  copies,  although  several  parts  of 
the  bill  no  ways  related  to  or  concerned  him,  &c. 

The  appellant  also  answered,  and  denied  that  he  ever  did, 
at  any  time  combine  with  the  other  defendants  below,  all 
or  either  of  them,  so  to  manage  and  conceal  all,  or  any  part 
of  the  property  of  John  Fellows,  as  to  delay  and  defraud  the 
respondents,  and  to  retain  in  the  hands  of  Thomas  Fellows, 
Roswell  Day  and  the  appellant,  all  or  either  of  them,  for 
the  use  of  John  Fellows,  or  for  the  use  of  Thomas  Fellows, 
Roswell  Day  and  the  appellant,  all  or  either  of  them,  all  or 
any  part  of  the  money  belonging  to  the  respondents,  arising 
from  the  sale  of  the  farm  mentioned  in  the  bill,  or  ail  or  any 
part  of  tlie  property  of  John  Fellows,  as  stated  in  the  bill. 

And  he  also  denied  ail,  and  all  manner  of  unlawful  combi- 
nation, &c.  (in  the  usual  form.) 

The  demurrers  were  brought  to  a  hearing  in  August  term 
1823,  when  his  honor,  the  Chancellor,  overruled  them,  and 
ordered  the  defendants  below,  to  put  in  a  good  and  sufficient 
answer  in  six  weeks. 

From  this  decree,  William  Fellows  appealed;  and  now 
the  Chancellor  assigned  the  reasons  for  the  decree  as  follows : 

Sahford,  Chancellor.  The  object  of  this  suit  is  to  ob- 
tain satisfaction  of  a  decree  against  John  Fellows,  from  his 
property.  The  bill  alleges,  tliat  all  his  property  has  been 
transferred  by  him,  without  consideration  and  fraudulently, 
in  parcels,  to  three  persons,  that  is  to  say,  one  part  to  his 
son  William,  another  part  to  his  son  Thomas,  and  another 
part  to  his  son-in-law,  Roswell  Day.  John  Fellows  and 
these  three  persons  are  made  defendants ;  and  they  all  de- 
mur to  the  bill,  alleging,  that  they  are  impleaded  together,  for 
distinct  matters. 

A  complainant  is  not  permitted  to  demand  by  one  bill, 
several  matters  of  distinct  natures,  against  several  defend- 
ants.    Mitford,  146,  147.     1  Harr.  289. 

The  matter  demanded  by  the  bill,  is  the  property  of  John 
Fellows ;  but  this  property,  having  been  divided  into  three 
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Jane  and 
Julj,   1835. 


parts,  is  now  held  in  portions,  bj  the  other  derfendaotiu 
Each  of  these  defendants,  by  his  demurrer,  confesses,  ihst 
bis  share  of  the  property,  was  conveyed  to  him  witboul  cod* 
sideration,  by  fraud,  and  for  the  purpose  of  screening  it  from 
the  complainants'  demand.  When  these  defendants  thus 
admit,  that  this  property  is  now  in  their  hands,  w^ithooC  any 
right  whatever,  against  the  complainants,  they  ntay  justly  be 
considered,  as  also  admitting  that  the  same  property  is  now 
one  subject  of  demand,  as  it  clearly  was  before  the  transfers 
were  made. 

If,  however,  instead  of  one  matter  in  demand,  bere  are 
three,  they  are  all  of  the  same  nature,  in  respect  to  the  ques- 
tions which  they  now  present.  Each  one  of  three  defend- 
ants, holds  a  portion  of  the  property  of  John  Fellows,  by 
fraud,  and  by  a  fraud  of  the  same  kind.  The  right  of  tiie 
complainants  is  against  the  whole  property ;  and  their  right 
against  ^all  portions  of  it,  is  of  one  nature.  The  claims  of 
the  three  defendants,  who  now  hold  the  property  in  por- 
tions, are  of  one  character,  each  of  them  holding  uodc^  a 
fraudulent  transfer,  made  by  John  Fellows,  in  like  manner  in 
each  instance. 

This,  therefore,  is  not  a  case  of  several  matters  of  distinct 
natures,  in  the  sense  of  the  rule,  upon  that  subject. 

Each  of  these  defendants  has  subjoined  to  his  demurrer, 
an  answer,  denying  combination  with  the  other  defendants. 
Such  an  answer  is  a  sufficient  denial  of  the  general  chai^ 
of  combination,  made  in  the  bill ;  but  all  the  fraud  specially 
alleged  in  the  bill,  stands  confessed.  The  defendants  deny, 
that  they  combined  to  defraud  the  complainants  ;  but  they 
admit,  that  they  did  defraud  the  complainants,  by  the  trans- 
fers of  the  property  and  by  holding  it  in  separate  portions. 

The  bill  expressly  alleges,  that  John  Fellows  had  deter* 
mined  to  transfer  all  his  property,  in  order  to  defraud  the 
complainants.  From  the  allegations  of  the  bill,  from  the 
relation  of  these  defendants  to  each  other,  and  from  the 
course  and  nature  of  these  transactions,  it  sufficiently  ap* 
pears,  and  may  be  taken  as  a  feet,  that  each  of  these  defend- 
ants had  knowledge  of  the  conveyances  to  the  other  defend- 
ants, and  of  the  fraudulent  object  of  all  the  conveyances^ 
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In  this  respect,  all  the  defendants  were  privy  to  a  scheme  of  mbw-yobk, 
fraud,  of  which  the  consummation  consisted  in  separate  con-  j^y*i^. 
veyances  of  separate  parts  of  the  property.  If  the  manner 
of  accomplishing  this  fraud  can  not  deprive  the  complainants 
of  their  rights,  it  should  not  deprive  them  of  their  remedy; 
and  these  defendants  cannot  justly  claim  the  benefit  of  the 
rule  concerning  distinct  matters  of  different  kinds,  when 
their  own  fraud  has  produced  the  separation  in  question. 
The  conveyances  by  the  father  to  three  others  of  his  family, 
are  the  very  fraud  which  forms  the  basis  of  the  suit,  and 
such  a  fraud  cannot  prevail  against  either  the  right  or  the 
remedy  of  the  complainants.  The  separation  of  the  pro- 
perty into  portions,  is  a  part  of  the  fraud ;  and  to  allow  that 
such  a  separation  shall  render  separate  suits  necessar}'» 
would  be,  to  allow  success  to  the  fraud  itself,  so  far  as  mul- 
tiplicity of  suits  may  impede  the  recovery  of  a  just  demand. 
When  the  matters  in  question  are  thus  rendered  several  by 
fraud,  the  fraudulent  parties  have  no  claim  to  the  benefit  of 
the  rijle  which  forbids  that  distinct  subjects  shall  be  blended 
in  one  suit.  The  circumstances  of  this  case,  form  a  suffi- 
cient connexion  between  the  defendants,  in  respect  to  the 
property  in  demand,  to  enable  the  complainants  to  join  them 
in  one  suit. 

»  

8.  G,  Huntington^  for  the  appellant.     1.  The  respondents' 

claims  are  founded  on  several  matters  of  distinct  natures, 
which  they  have  introduced  into  their  bill  against  several 
defendants.  No  matter  in  what  form  the  bill  may  bring 
forward  these  matters,  if  the  claims  are  in  their  nature  dis- 
tinct, and  should  have  been  the  subject  of  a  separate  suit 
against  each  defendant,  the  respondents  cannot  make  them 
joint  by  treating  them  so  in  their  bill.  The  appellant  denies 
all  fraud  by  his  answer,  all  combination  or  connexion  with 
the  other  defendants,  in  the  fraud  charged,  and  all  joint 
design  to  withhold  the  claim  of  the  respondents.  This 
Leaves  him  alone,  and  standing  upon  his  individual  rights, 
if  any  design  against  the  respondents'  rights  was  formed,  it 
began  and  ended  in  the  mind  of  John  Fellows,  the  father,  and 
never  was  communicated  to  the  appellant.  The  denial  is, 
that  the  defendants  ever  combined  with  John  Fellows,  or 
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HRW-TORK,  that  he  combined  with  them.    Thii  does  away  all  joint  equity 
M^  iffi£    against  the  defeDdants. 

^'  Indeed,  William  Fellows,  RosweU  Day  and  John  Fdlows, 


F«iiowfl  are  not  charged  with  jointly  combining.  For  ao^gfal  thai 
F«lIow«.  appears  in  the  bill,  Jdin  Fellows  conveyed  to  William  Fel- 
lows at  one  time,  and  to  Ros well  Day  at  another ;  neither 
William  nor  RosweU  knowing  what  the  other  was  aboot 
To  warrant  joining  them  as  defendants,  in  relation  to  the 
land,  the  bill  should  certainly  show  that  they  were  jointly 
privy  to  the  fraud  They  are  not,  as  to  this,  charged  with 
following  up  any  fraudulent  design*  All  combination  ani 
joint  de3ign  among  the  defendants,  are  confined  on  the  fine 
of  the  bill,  to  the  transfer  of  the  notes  to  William  and 
Thomas  Fellows,  and  RosweU  Day.  Taking  the  avenneots 
in  the  bill,  and  answer  together,  it  is  impossible  for  the 
Court  to  deduce  any  connexion  between  the  defendants. 
No  joint  decree  is  prayed  for ;  and  it  must,  from  the  nature 
of  the  case,  be  against  the  defendants  severally^  according  to 
the  property  in  their  respective  possessions. 

If  things  of  a  distinct  nature,  are  joined  in  a  biU  against 
different  defendants,  it  is  good  cause  of  demorrer.  (2  Madd. 
Ch.  2a4,  1st.  ed.  1  Harr.  Pr.  392,  8th  ed.  Mitf.  PI.  147,  U 
ed.  £q.  Drafts.  422,  3.)  No  doubt  has  ever  been  enter- 
tained  that  a  demurrer  will  lie  for  this  cause,  if  accompa- 
nied with  an  answer  denying  all  combination.  (Coop.  Eq. 
PI.  182-3.  Mitf.  PI.  147,  3d.  ed.)  The  proposition  for 
which  we  contend  is  illustrated  in  the  two  books  last  cited; 
and  the  question  was  fully  considered  in  Whaky  v.  Hoicsoa, 
(2  Sch.  dc  Lef.  367,  370 ;)  DiUy  v.  Doig,  (2  Yes.  Jim.  48«,) 
and  Brinckerhof  V.  Brown^  (6  John.  Ch.  Rep.  139,  149.) 

2.  The  respondents  have  also  joined  pretended  claims,  in 
their  own  right,  with  other  pretended  claims  in  the  right  of 
the  intestate.  It  is  not  averred  that  the  respondents  bid  for 
the  land  in  a  repreaentative  character.  As  to  this,  they  most, 
therefore,  come  in  their  own  right.  Where  an  administra- 
tor bids  upon  an  execution  of  his  intestate,  it  must,  from  tho 
nature  of  the  transaction,  be  in  his  own  right.  (Toll.  L.  B. 
289,  2d  Lond.  ed.)  He  cannot  throw  the  parchaae  upon 
his  cestuis  que  trust.    Nothing  is  said  that  the  heirs  or  dis- 
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tributeea  of  the  iiite8taie>  eyeii:  knew  of  the  purdiase^     To  raw-Tonc^ 
warram  blendiDg  thb  with  matters  en  autre  droits  their  as-   ^^  ^^ 
sent  shoiildt  be  shown  affinnatively.     They  were  not  bound      vJv*^.^ 
to  submit^  and  have  the  land  thrown  upon  them  for  better  or     FeUows 
for  worse,    (Sugd.  L.  V.  35».  Am.  edL  1820.    Beardsky  v..     Fdloimk 
JM»  11  John.  Hep.  464.     1  Madd.  Chk  269,  Isted.  2  id. 
384.     Ex  parte  Bennet*  10  Yea.  Jun.  881,  400.    Earl  cf 
Winehebea  v.  Norcliffe,  I  Vem.  435,  487.      NeUhorpe  ▼. 
Pennyman^  14  Yes.  517*    Prowse  t.  Abingdimr  1  Adi«  484. 
Toll.  L.  K  182.    Bac.  Abr.  Guardian,  O.) 

3.  The  complainants  have  not  made  a  case*  which  entitlea- 
them  to  discovery  or  relief.  A  discovery  could  be  of  no 
avail  for  the  purposes  of  the  bill.  The  notes  in  question 
were  all  resjudicatOf  before  the  comonencement  of  this  suit. 
The  intestate  filed  his  bill,  whick  was  followed  up  by  his 
personal  representatives  ;  and  a  decree  obtained,  not  for  the 
notes  themsdvesi  but  their  value.  This  decree  declares 
that  the  notes  were  appropriated  to  the  me  of  the  defendant, 
in  that  suit,  and  directs  htnr  to  account  for  the  value.  A,  fieri 
faeiae  was  issued  upon  the  decree;.  This  operated  to  trana^ 
fer  the  property  in  the  notes  like  an  action  of  trover.  If  the 
Chancellor  could  not  originally  reach  these  notes  in  the  hands 
of  John  Fellows,  can  they  now  be.  punued  beyond  him,  ia 
the  hands  of  the  defendants?  An  injunction  was  obtained 
against  the  transfer  of  the  notes;  and  the  intestate,. having; 
neglected  to  take  a  degree  for  them  specifically  in  the  first 
instance,  cannot  now  follow  them*  I&tving  the  eauae  before 
them,  the  Court  will  look  into,. and  decide  the  wholemerita  of 
the  case.  (Le  Guen  v.  GrouvBrnewr  4*  fem&fa,  \  John.  Casw 
436k.  Bueh  v.  LimngsUm^  2  Gaines*  Cas.  Err.  66L  Behee  v. 
Bank  of  New-York^  1  John.  Rep.  529.)  And  they  will  hear 
an  objection  in  this  Court,  which  was  not  taken  below^  if  they 
see  that,  upon  its  betf^  taken  there,  it.  could  not  have  been 
obviated.     {Bedtmai^  v.  Froet^  IS  Johm.  Hep.  544;) 

J.  L.  VelUr  for  the  respondents.  The  appellant  contents 
himself  with  the  simple  denial  of  combination ;  and,  by  his 
demurrerr  admits  all  the  rest  of  the  case ;  all  the  specific  alle- 
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vsw-TOKK,  gations  of  fraad  ;  that  the  iotestmte  was  drawn  into  a  Coorl 
Jid'^  J^  of  Chancery,  to  enforce  the  trost  against  his  father,  and  that 
after  the  decree,  and  with  a  view  to  defeat  the  daim  of  his 
heirs,  they  fraudulently  received  a  transfer  of  the  wery  sub- 
ject of  that  suit,  and  all  the  real  property  of  the  defendant, 
with  knowledge,  and  without  consideration.  They  tbeii 
gravely  come  into  a  Court  of  Equity,  and  ask  if  there  be  re- 
lief. If  there  be  none,  if  there  be  any  technical  bar,  it  is  a 
very  great  slander  upon  our  system  of  jurisprudence. 

We  admit  the  rule,  that  where  the  matter  in  litigation  de- 
pends upon  district  rights,  in  different  individuals,  they  can- 
not be  joined ;  but  it  has  no  application  to  this  case.  We 
present  a  transaction  to  the  Court  founded  upon,  and  pro- 
gressing in  fraud;  and  whether  one  defendant  may  have 
obtained  500,  and  another  1000  dollars  of  the  subject  to 
which  we  are  entitled,  can  make  no  difference :  it  doea  doC 
alter  the  nature  of  on  claim  or  their  defence.  We  ask  that 
the  property  of  John  Fellows  may  pay  his  debts.  The  de* 
fendants  admit  themselvs  to  be  quasi  agents  of  John  Fel- 
lows. As  between  them  and  a  creditor,  they  have  ao  claiin 
as  owners. 

The  rule  relied  upon  against  the  joinder  will  be  found  in 
the  authorities  cited  on  the  other  side.  We  rely  on  WhaJki/ 
V.  Dawson^  (2  Sch.  6c  Lef.  367,)  and  Brinkerhoff  v.  Brown^ 
(6  John.  Ch.  Rep.  130,)  and  the  authorities  cited  in  the  latter, 
as  decisive  for  the  respondents.  The  result  of  that  case  is, 
that  a  bill  may  be  filed  against  several  persons,  relative  to 
matters  of  the  same  nature,  forming  a  connected  series  irf* 
acts,  all  intended  to  defraud  and  injure  the  plaintiffs,  and  in 
which  all  the  defendants  were,  more  or  less,  concerned, 
though  not  jointly,  in  each  act. 

The  want  of  alleging  that  the  respondents'  purchased  upon 
the  exeaxiion  cu  administrators,  does  not  vary  the  case.  In- 
deed, they  could  pamhase  in  no  other  character.  When  ad- 
ministrators purchase  under  the  circumstances  disclosed, 
equity  will  always  compel  them  to  account.  Suppose  they 
buy  at  half  the  value  of  the  property,  and  the  judgment  re- 
mains unsatisfied,  are  they  to  profit  by  the  speculation  ? 
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But  without  regard  to  the  other  circumstances,  we  have  nbw-tobx, 
m  claim  upon  the  decree  and  execution  in  the  first  suit.  This  j^^^  ^1^ 
was  a  lien  on  all  John  Fellows'  property.  It  was  so  as  to 
all  which  he  retained  in  his  hands  ;  and  all  which  he  trans- 
ferred without  consideration.  The  transfers  were  merely 
void ;  and,  in  the  eye  of  the  law,  the  whole  continued  in 
him,  as  to  the  respondents.  The  demurrer,  which  admits 
the  fraudulent  transfer,  virtually  admits  all  these  legal  con- 
sequences. 

These  few  simple  principles,  it  appears  to  us,  decide  this 
cause.  If  the  argument  for  the  appellant  is  to  prevail,  the 
situation  of  creditors  will  be  very  difficult.  By  dividing  the 
subject  of  dispute  into  ten  parts  or  more,  the  debtor  may 
drive  the  creditor  to  as  many  suits ;  and  the  whole  object 
must  be  three  times  expended  in  tbo  pursuit. 

A.  Van  Vechten,  (same  side.)  This  being  a  speaking  de- 
murrer, should  be  overruled  for  that,  if  for  no  other  reason, 
{Edsell  V.  Buchanan^  2  Yes.  Jun.  83.) 
^  Every  rule  laid  down  by  his  Honor  the  Chancellor,  is 
agreeable  to  equity  and  the  principles  of  law.  The  defend- 
ants admit  a  series  of  facts  establishing  a  fraudulent  result, 
in  which  tliey  were  agents.  By  taking  property  under  the 
circumstances  disclosed,  they  have  united  themselves  in  the 
fraud,  and  they  cannot  escape  by  the  general  denial  of  com- 
bination, when  they  admit  specific  facts  which  clearly  show 
it.  It  was  necessary  to  join  them.  The  same  proof  applies 
to  all.  Indeed,  it  is  enough  that  the  transfer  was  without 
consideration,  and  void  as  against  creditors.  The  whole 
property  is  John  Fellows'  right,  in  the  hands  of  the  other  de- 
fendants. The  rule  relied  upon  does  not  demand  identity 
of  person ;  the  identity  of  subject  matter  is  enough. 

The  objection  assigned  by  the  demurrer,  that  prolixity 
and  intricacy  and  expense  are  promoted  by  a  single  suit,  is 
not  true  in  fact.  Only  three  names  are  added  by  this,  and 
three  several  bills  would  be  much  more  voluminous  and  re- 
quire more  copies. 

Vol.  IV.  68 


t 
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'^ 
Nvw-TORK,      The    respondents  are  correctly    styled  administrators. 
/^"^1835     ^^^y  obtained  the  decree  as  such,  sued  out  execution  afid 
N^^v"^^      bid  off  the  property  as  such,  and  they  could  not  divest  them- 
Fellow*      selves  of  that  character.     (1  Mad.  Ch.  91,  1st  ed.     Camp- 
Fellc^i.      bell  V.  Walker,  and  Whelpdale  v.  Cookson,  5  Ves.  682.     Lis- 
ter ▼.  Lister,  6  id.  631.     Ex  parte  BenneU^  10  id.  381.  908. 
Sanderson  V.  Walker,  13  id.  601.     Holdridge  v.  Gillespie^  2 
John.  Ch.  Kep.  30.    Hart  v.  Ten  Eyck,  id.  104.     JJavoue  y. 
Fanning,  id.  252.    Hendricks  v.  Robinson,  id.  311.     HoweU 
y.  Howell,  4  id.  1 1 8.     Van  Home  v.  Fonda,  5  id.  388.) 

The  objection  that  the  notes  were  resjudiada^  under  the 
decree,  can  avail  nothing..  Suppose  a  bill  filed  for  a  specific 
chattel,  which,  before  the  decree,  is  sold  and  converted  into 
money  by  the  defendant,  and  the  decree  is  for  the  money ; 
does  it  follow  that  you  cannot  follow  the  subject  into  whicb 
it  is  changed,  or  the  chattel  itself  into  the  hands  of  the  per- 
son who  bought  it  7  The  Chancellor  would  find  means  ta 
make  any  party,  who  has  disposed  of  it,  account  for  its  value. 

S.  A.  Foot,  in  reply.  It  is  true,  that,  by  demurring,  we 
admit  the  fraud ;  but  we  deny  combination ;  and  the  whole 
is  thus  reduced  to  a  mere  point  of  law.  It  is  unbecoming  in 
gentlemen  to  introduce  an  informal  proceeding,  and  then 
charge  the  fault  upon  the  law.  We  are  litigating  a  rule  of 
pleading  ;  and  one  reason  why  the  law  objects  to  the  uane- 
cessary  joinder  of  parties  defendants,  is,  that  in  this  way  a 
plaintiff  may  deprive  one  of  the  testimony  of  the  other. 
Unless  there  be  a  joint  liability,  or  joint  right  in  parties, 
they  are  witnesses  for  each  other ;  and  the  reason  of  the  ruTe 
in  equity  is,  so  far,  the  same  as  that  which  prevails  in  tres- 
pass at  law.  There  a  defendant,  clearly  innocent,  or  dis- 
connected with  the  others,  is  preliminarily  acquitted  by  the 
jury.  Here  we  must  resort  to  a  demurrer;  for  answer- 
ing and  suffering  publication  to  pass  would  work  a  complete 
deprivation  of  the  testimony,  which  we  might  want  at  the 
hands  of  our  co-defendants. 

What  then  is  the  test  by  which  to  determine  whether  there 
should  be  a  joinder?  If,  to  warrant  this,  there  should  be  a 
joint  liability  in  whole  or  in  part,  we  must  prevail.     If  re- 
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mote  connection,  without  joint  liability,  be  enough,  perhaps  hbw-tork, 

we  must  give  up  the  cause.     It  seems  to  us,  that  in  the  cases    j^"*  ^^ 

decided  by  the  Court  of  Chancery,  this  idea  of  joint  liability     ^.^.s^^w^ 

has  been  left  too  much  out  of  view.   In  Brinkerhoff  v.  Brown^      Fellowt 

(6  John.  Ch.  Rep.  139,)  the  fraudulent  combination  was  not      Fellowt. 

4lenied ;  and  we  are  satisfied  that  the  Chancellor  could  not 

have  made  some  remarks  which  he  had  done  in  that  case, 

had  he  fully  examined  Lord  Kenyon*s  remarks  in  Berkky  v* 

Pr£$grave,  (1  East,  220,  226,  227,)  whom  he  admits  to  be 

a  great  master  of  equity  practice.     He  says  the  rule  is  the 

same  both  at  law  and  in  equity :  and  we  assert,  without  fear 

of  contradiction,  that  no  case  can  be  found  sustaining  a  joiot 

bill  upon  distinct  and  separate  rights  or  liabilities,  where 

each  person  claims   or   is  liable  for  his  own  acts  alone* 

There  must  be  a  common  point  of  controversy*  the  decision 

of  which  effects  the  whole,  and  will  settle  the  rights  of  all. 

It  is  not  enough  that  there  is  a  common  source  of  title.    One 

has  a  patent  and  contracts  to  sell  ten  different  farms  to  ten 

different  men ;  he  cannot  file  a  bill  against  all,  jointly,  to 

compel  a  specific  performance.    Yet  here  is  a  common  source 

of  title.    A  merchant  sells  goods  to  one  in  Plattsburgh,  and 

lo  another  in  New- York ;  he  cannot  sue  them  jointly  for  the 

price.     All  gentlemen  can  allege,  in  this  case,  is  a  common 

source  of  title.    One  of  the  defendants  purchases  at  one  time 

m  distinct  subject,  and  another  at  a  subsequent  time,  from  the 

same  man.     There  being  but  one  decree,  and  a  sale  of  the 

whole  subject  matter  to  the  respondents,  does  not  connect 

the  liability  of  the  defendants.    Here  not  only  the  persons, 

but  the  subject  matter  is  entirely  distinct.    One  is  proceeded 

Against  for  land,  and  the  other  for  notes.    Does  a  joint  suit 

follow,  as  contended,  because  individuals,  living  perhaps  in 

difierent  parts  of  the  country,  happen  to  do  difierent  acts 

which  may  produce  a  fraudulent  result  ?     Where  a  man 

fraudulently  sells  one  of  his  farms  to  A.  at  Buffalo,  and  another 

to  B.  in  the  city  of  New- York,  can  C.  a  creditor,  join  them 

in  a  suit  ?  To  warrant  this,  it  is  necessary  to  show  that  A.  is 

'Bceountable  for  the  act  of  B.  of  whom  he  never  heard. 
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Msw-YOBX,  In  what  character  does  the  law  intend  that  these  reiposi 
/^"'iMS  «°'s  PU'c'^oe*' ""'•er  the  execmion  T  Clearly  in  their  own 
s,^^,,.^/ '  right,  not  as  administratori.  This  is  evident  from  the  mf 
FbHowi  cases  cited  on  the  other  side ;  and  the  bill  is  inullilarioB 
FUtetn.     in  this  respect. 

His  Honor,  the  Chancellor,  asstnnes  that  each  of  the  li^ 
fendants  had  knowledge  of  the  conveyance  to  the  other.  He 
infers  this  from  the  course  of  the  transactions.  With  defa^ 
enfee,  we  conceive  that  no  such  inference  is  warranted  hy  ika 
eite  stated  in  the  bill.  No  such  knowledge  is  charged  ii 
any  part  of  it.  Indeed,  we  conceive,  that  a  suit  miglit  u 
well  be  brought  against  two  persons  jointly,  one  of  whoa 
bad  bought  fraudulently  and  the  other  fairly.  The  separation 
of  interests  could  not  be  more  distinct  in  the  esse  supposed) 
than  the  one  under  consideration. 

nitud  bj  um  Woodwortb,  J.  It  is  material  to  ascertain  what  ^Is  in 
dMiiamr.  the  bill  are  admitted  by  the  demurrer.  WhatcTer  ia  not 
covered  by  the  answer,  is  necessarily  admitted.  The  denial 
ia,  that  the  appellant  did  not  combine  with  the  other  defend* 
ants,  to  defraud  or  delay  the  respondents.  £xcludiDg  this 
charge,  as  not  admitted,  the  following  facts  alleged  in  the  bill 
are  conceded :  that  all  the  defendants  in  the  Court  below  weie 
acquainted  with,  and  had  full  knowledge  of  the  agreement 
made  for  the  sale  of  the  farm  between  Ezra  Fellows  and 
John  Fellows,  and  the  proportion  of  the  purchase  money  that 
Ezra  Fellows  was  to  receive  ;  that  they  had  knowledge  of  the 
filing  of  the  bill  against  John  Fellows,  and  the  service  of  the 
injunction  restraining  him  from  selling  or  disposing  of  the 
notes  in  question.  The  bill  also  charges,  that  John  Fellows, 
under  the  apprehension  that  a  recovery  would  be  had  against 
him,  came  to  a  fraudulent  determinntion,  and  entered  into  a 
fraudulent  and  secict  combination  with  the  defendants,  so  to 
manage  and  conceal  the  property,  as  to  delay  and  defraud 
the  respondents  ;  and  that,  in  fulfilnicnt  of  this  fraudulent  de- 
sign, without  any  valuable  consideration,  he  transferred  two 
of  the  notes  to  his  son  William,  and  two  others  to  his  soa 
Thomas  ;  and  also  conveyed  40  acres  of  land  in  Malta  to  his* 
aon-in-Uw  Roswell  Day,  and  4  acres  to  his  son  Thomas. 
Htm,  on  looking  at  the  answer,  it  will  be  seen  that  the 
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denial  extends  to  this  merely ;  that  the  appellant  did  not  rcw-yorKi 
combine  with  the  other  defendants  below  to  defraud ;  that    j^"®!^, 
189  according  to  the  legal  and  grammatical  meaning  of  the      >^-sr^/ 
term,  they  did  not  join  together  or  agree  to  act  in  concert,      FeUowi 
for  the  purpose  of  consummating  this  fraud.     Admitting  that      Fellowi.  - 
there  was  no  formal  agreement  that  they  should  all  unite  in 
the  act,  yet  it  stands  confessed  that  all  had  intimate  knowl- 
edge of  the  whole  transaction.     They  knew  the  justice  of 
the  respondents'  claim  against  John  Fellows,  and,  knowfng 
this,  William  Fellows,  Thomas  Fellows,  and  Koswell  Day 
consented  to  become  actors,  and  severally  took  transfers  of 
separate  parcels  of  John  Fellows'  property,  which  transfers 
are  admitted  to  have  been  made  fraudulently,  and  without 
consideration. 

Granting  that  there  was  no  express  agreement  between    WhtthertlM 
the  parties  to  defraud,  the  demerit,  in  a  moral  point  of  view,  ^Jjjjjj*"  „^ 
was  not  the  less  that  they  acted  individually,  and  not  in  con-  tan,  &«.  can 
cert     Whether,  in  a  legal  point  of  view,  the  objection  that  *^' ' 
several  distinct  matters  are  alleged,  in  which  the  appellant 
is  not  interested,  can  prevail,  I  will  briefly  examine. 

The  general  rule  will  not  be  questioned,  that  where  a  bill  The  general 
is  filed  concerning  things  of  distinct  natures,  against  several  JjJ*  fiied**for 
persons,  it  is  demurrable  ;  but  unconnected  parties  may  join  matten  of  dia- 
in  a  suit,  when  there  is  one  connected  interest  among  them  a^nat^^ae^ 
all,  centering  in  the  point  in  issue  in  the  cause.  (2  Madd.  raldofendanta, 
234.     2  Anstr.  469.  477.)  '':^:Zut'': 

In  the  present  case,  the  object  is  to  reach  the  property  of  ^^^^^  ^^jJj 
John  Fellows,  in  the  hands  of  the  appellant  and  the  other  de-  intereat  a. 
fendants.  This  property  was  fraudulently  parcelled  out,  and  ^n^rin?*'iii 
conveyed  to  three  individuals.  But  for  the  fraudulent  acts  the  point  in 
of  the  appellant,  and  the  other  defendants,  the  respondents 
might  have  obtained  the  fruits  of  their  decree  against  John 
Fellows.  The  claim  against  all  is  of  the  same  nature.  The 
fraud  alleged  against  each  one  of  the  defendants  is  the  same. 
The  question  to  be  decided  is,  in  every  respect,  the  same. 
The  transfer  being  fraudulent,  the  property  was  not  changed 
by  being  put  into  the  hands  of  the  defendants.  The  respon- 
dents seek  the  property  of  John  Fellows,  which  the  defend- 
ants hold  without  title.     They  are,  therefore,  all  nccesia- 


laaua. 
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MBW-YORK,  rily  concerned  in  the  thing  to  be  recovered,  altliough  tbey 
jii*"*^isai     ^^  "P  distinct  inieresis  to  separate  parcels. 
^^..^  I  am  clearly  of  opinion,  that  this  is  not  a  case  within  the 

Ft^Hom  f  y]e  relied  on  hy  the  ap|>ellant ;  but  must  be  considered  as 
Fellow*,  tailing  within  that  class  of  cases  where  there  is  a  common  io- 
.^  teres  I  among  alU  centering  in  the  point  in  issue  in  the  cause. 

eooM  within  Lord  RtJesdoit  in  Whaky  v.  Dawsomy  (2  Sch.  &  Lefr.  370) 
eiiM  ivdlti^  observes,  that  in  the  En::lish  cases,  where  demurrers,  be* 
toaeoofM«»Ni  cause  the  piainiid*  demanded  in  bis  bill  matters  of  distinct 
udthedetf^  Qitures  against  several  defendants  oot  connected  in  interest, 
^Mtt  mar  be  have  been  overruled,  there  has  been  a  etneral  ru^ki  in  the 
plaintiff  covering  the  whole  c^$e.  although  the  rights  of  the 
defendants  may  have  been  distinct.  In  snch  cases,  the 
Court  proceeds  o:i  ;iie  gTi>i;na  of  preventing  multiplicity  of 
suits,  where  one  general  right  is  clainoed  by  ilie  plaintiff 
againn  oJ)  the  oc  fondants.  A  demurrer  lies  wbeje  tlie  sub- 
JK<^ts  of  ;he  si:::  are.  in  themselves,  distinct.  Here  iht  sub- 
ject is  the  rroperv  of  John  Fellows,  in  ihe  bands  of 'Jhe  €Se- 
fecdariij^  Tnc  case  does  no:  afford  groaai  ibr  a  demurrer 
whhin  ir>e  aaihori'Jes  ciied. 

I:  :s  also  v^b-rec-ie-d  that  ibe  rE^T>coieD:s  have  ooooecied  ia 
the  b;..,  cja^nis  :n  ibeir  own  right,  and  ia  their  rigiit  as  ad- 
mi  nisira:ors. 
i      1  do  ao;  s^o  unifrsiaDi  ibe  bi".'..     The  wboie  of  the  j^rt^ 

wmT*  mSl  "^■'^'^^^*  "^'"^  *-  •^■*-'  riiTis:  *s  fiar.iii»:«raicc^  The  jicrcxaae 
ftfc*  n  ihftiT  by  ibf  rt'S'.vo.if  r:*  f.:  :be  s:jcrl5*s  sa^f,  wis  is  the  rixarae- 
«S  ^'I^i  ler  of  adi:i:ri.s;riio.-^     Tttty  wf  ne  «iei»is  aBG  irasriaess.  aiki 


4mtac!rr  irmi  ^^jvu-ici  DOT  G.re-s:  iSfriSc :> cj:  of  u»r  iTos-u     Tuc  *Yacau  «mr 

An  aiAmiTiifi^  .         s       .       ^ 


W  iBiwoa*^  lb-:,!  re :»rt'5Jcrjii«r€  r4ipar-.:T,  rt^  .n  iti;  i.«£  :ii  Uir  L".:«ir5  so 


Tjr^h.^J!Z^      Trie  powtT  :'f  inc  Co:r^  crl  Cntnrirr  ::  lssj*^-  £  uidi 
-    ■     *     ii*s  ot^i^ZiyT.  iL  wb:»««ci£  rr:  nin::f  .:  ias  :iti^^  ninwui.  2 
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stronger ;  for  here  the  appellant  does  not  stand  as  a  mere  new-york, 
bailee,  but  as  having  no  colorable  ground  of  claim  to  the    jX\825, 
notes  or  the  avails  of  them.  s^-v-^/ 

On  every  ground  upon  which  this  cause  can  be  viewed,  FeUowi 
I  am  of  opinion  that  the  decree  of  his  Honor  the  Chancellor  Fellows. 
be  affirmed. 

SvTHBRiAifB,  J.     The  object  of  the  bill  is  to  enable  the    objeotof  th» 
respondents  to  reach  the  property  of  John  Fellows,  (against  ^^' 
whom  they  have  a  decree,)  fraudulently  transferred  by  him  to 
the  other  defendants,  and  thus  put  beyond  the  reach  of  the 
execution  of  the  respondents.     The  object  is  a  legitimate 
one ;  and  to  the  accomplishment  of  which  a  Court  of  Equity 
will  readily  lend  its  aid.     The  power  and  authority  of  the      Pow»r   of 
Court  of  Chancery,  to  grant  the  aid  and  relief  asked  for,  is  mi^^L  m- 
fully  established  by  the  case  of  Hadden  v.  Spader,  (20  John,  ['•^^^fyj  ^^ 
Rep.  554,)  decided  by  this  court.     If  the  allegations  in  the 
bill  be  true,  here  is  a  most  iniquitous  attempt  on  the  part  of 
a  debtor,  to  put  his  creditor  at  defiance,  and  defraud  him  of 
his  just  debt,  by  a  voluntary  and  fraudulent  distribution  of 
bis  property  among  his  children.     That  the  respondents  are 
entitled  to  relief,  is  clear ;  and  the  only  question  is,  whether 
they  must  seek  it  by  separate  suits  against  each  of  the  indi-     TIm  polnf. 
viduals  implicated  in  the  transaction,  or  whether  they  are  at 
liberty  to  bring  them  all  into  Court  in  one  suit. 

It  is  a  favorite  object  with  a  Court  of  Equity  to  prevent 
multiplicity  of  suits.    For  this  purpose  it  is  a  general  rule,  in 
Chancery,  that  all  persons  materially  interested  must  be 
made  parties.     Creditors  are  permitted  to  unite  in  calling  ^^^£8^  all 
on  the  representatives  of  a  deceased  debtor,  for  an  account  intereiited  are 
of  the  assets  of  the  estate :  or  one  or  more  of  them  may  ^uiiee.  °^* 
prosecute  the  suit,  in  behalf  and  for  the  benefit  of  the  whole.         Crediton 
The  forms  of  proceeding  in  Chancery,  and  the  power  of  the  ^'^  ."'ue"  fw 
Court  to  mould  its  decrees,  so  as  to  suit  the  various  equities  ^*>®  whole. 
of  the  case,  as  established  by  the  proof,  enable  it  advanta- 
geously to  settle,  and  adjust  in  a  single  suit,  rights  and  inter- 
ests which,  according  to  the  rules  of  pleading  in  the  courts  of 
common  law,  would  necessarily  result  in  various  issues,  in- 
capable of  being  tried  in  a  single  cause,  and  disposed  of  by 
a  single  judgment. 
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NEW-YORK,  But  notwithstanding  this  disposition  of  a  Court  of  Equity 
Jui""^  1825  ^^  prevent  the  multiplication  of  suits,  it  will  not  permit  sever- 
al plaintiffs  to  demand,  by  one  bill,  several  matters,  perfect- 
ly distinct  and  unconnected,  against  one  defendant ;  nor 
one  plaintiff  to  demand  several  matters  of  different  natures 
against  several  defendants.     And  the  reason  of  this  rule  is 

will  "noT^per^  ^^^^  ^^  ^^*  ^^^^  ^"^^  ^  proceeding  would  tend  to  load  each  de- 
mit ■event  fendant  with  an  unnecessary  burthen  of  cost,  by  swelling  the 
•nebUl,  tode^  pleadings  with  the  statement  of  the  several  claims  against  the 
Band  eeveral  other  defendants,  with  which  he  has  no  connexion ;  (Coop. 
Uir.;*ior™ne  Eq.  PI.  182;  Mitf.  146 ;  2  Madd.  Ch.  294;  2  Harr.  Ch.  Pr. 

Sid**^erll  ^®^ '  ^  ^^^^'  ^^^  '^  ^"^  ^'^^  ^^  prevent  confusion,  and  to 
auttAn  of  dif- preserve  some  analogy  to  the  comparative  simplicity  of 
~^jj^"^jj^"  declaration  at  common  law.  But  where  several  persons, 
Jdefendanta»  although  unconnected  with  each  other,  are  made  defend- 
Otherwue  ^^^^j  &  demurrer  will  not  lie,  if  they  have  a  common  in^ 
tftheyhave  a  terest  centering  in  the  point  in  issue  in  the  cause.  (2 
i«fWMBi«ring  Anstr.  477.  2  Madd.  Ch.  294.)  Nor  will  it  lie,  where 
fat  £!1,^'°^  ^'^^  general  right  is  claimed  by  the  bill,  though  the  de- 
wfatN  one  fendants  have  separate  and  distinct  rights.  Thus,  in  the 
Cr^lLd*bj  ^^^^  9f  ^^^^  ^'-  Pilkington,  (1  Atk.  282,)  it  was  held,  that 
the  bat  a  bill  to  quiet  the  plaintiff  in  a  right  of  fishery,  might  be 

of  tlMH  pfo-  I>rought  against  several  defendants,  although  there  was  no 
^*  privity  between  them  and  the  plaintiff,  and  they  claimed 

distinct  rights.  The  plaintiff  claimed  a  general  right  to  the 
fishery  extending  to  all  the  defendants;  and  it  was  held  that 
they  might  avail  themselves  of  their  several  exemptions  and 
distinct  rights,  upon  an  issue  to  try  the  general  right.  The 
bill  was  sustained  for  the  sake  of  peace  and  to  prevent  a 
multiplicity  of  suits.  A  bill  against  several  unconnected  de- 
fendants, to  establish  the  custom  of  a  mill,  and  a  right  to 
tythes,  has  been  sustained  upon  the  same  general  principle ; 
and  that  it  was  for  the  establishment  of  a  right  liable  to  inva- 
sion by  all  the  world.  (Whaley  v.  Dawson^  2  Sch.  &  Lef.  370.) 
But  the  proprietor  of  a  copy -right  cannot  proceed  in  one  hill 
against  several  booksellers,  between  whom  there  is  no  priv- 
ity or  connexion  for  a  violation  of  his  right.  This  was  so 
held  in  Dilly  v.  Doig^  (2  Yes.  Jun.  486 ;  and  the  Lord  Chan- 
cellor remarks,  that  he  does  not  remember  any  case  uponpa^ 
tent  rightSj  where  a  number  of  persons  acting  all  separately. 
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Upon  distinct  grounds,  have  been  permitted  to  be  brought  nbw-york^ 
before  the  Court  in  one  bill ;  and  he  takes  the  distinction     j^^^^s. 
between  a  bill  to  establish  a  right  of  fishery,  or  the  custom      k^^v^/ 
of  a  mill,  and  the  case  then  before  him.    So  also,  if  an  estate      Fellow* 

V. 

is  sold,  in  parcels,  to  difiere  nt  purchasera ,  the  vendor  can  FoUowi. 
not  unite  them  all  in  one  bill  for  a  specific  performance, 
nor  can  they  unite  in  one  suit  against  the  vendor  for  the 
same  purpose ;  for  each  contract  is  separate  and  independ- 
ent, and  each  case  must  depend  on  its  own  peculiar  circum- 
stances. (Rayntr  v.  Julian^  2  Dick.  677.  Coop.  £q.  PL 
182.)  In  the  case  of  Ward  v.  The  Duke  of  Northumberland 
and  tlie  Earl  of  Beverly,  (2  Anstr.  469,)  the  bill  was  held 
bad,  not  only  because  a  considerable  partof  it  related  merely 
to  the  private  concerns  of  the  Duke,  with  which  Lord  Bev. 
erly  had  no  concern :  but  it  was  bad  as  against  the  Duke 
alone,  because,  although  he  was  interested  in  every  part  of 
it,  it  was  in  difierent  characters  ;  individually  and  solely  as 
to  some  and  in  the  character  of  executor,  and  jointly  with 
Lord  Beverly  as  to  others.  But  Chief  Baron  M'Donald  theie 
recognizes  the  principle,  "  that  unconnected  parties  may  be  . 
joined  in  a  suit,  where  there  is  one  common  interest  among  ihem 
(jdl^  centering  in  the  point  in  issue  in  the  cause. 

It  is  not  sufficient,  as  was  held  in  Saxton  v.  DaviM^  (18  •  it  !•  aoe  Nfl 
Ves.  71,)  that  the  parties  have  a  common  interest  in  somo  j^tthathy 
one  or  mere  items  m  an  account  charged.-    The  contrary  •ominoii    ia. 
position  was  taken  in  that  case  by  the  counsel  for  the  com-  ^I]J^,iJ' JJSJ 
plainants  ;  but  it  was  conclusively  answered  by  Sir  Samuel  itooo^  »  •!» 
Romilly,  that  if  that  were  sufficient,  thd*  objection  to  a  bill,  ^^ 
as  multifarious,  could  never  be  sustained.     They  must  have  a 
common  interest,  not  in  a  particular  item,  or  insulated  charge 
in  the  bill,  but  in  the  point  in  issue  in  the  cause.    And  this 
seems  to  be  the  general  test  laid  down  in  all  the  elementary 
writers,  and  acknowledged  by  all  the  cases  in  England.  The 
only  difficulty  is  in  its  application. 

This  question  was  fully  considered,  and  discussed  by  the  The  deeuion 
late  Chancellor  in  Brinkerhoffv.  Brawn,  (  6  John.  Ch.  Rep.  j^^j^'J^f'-f 
130  ;)  which  was  a  case  very  analagous,  in  many  respects,  John.  Ch* 
to  the  one  now  before  the  Court      The  complainants^  in  ^j^  ^ '  ^ 
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that  case,  were  several  distinct  and  unconnected 
creditors  of  the  Genesee  Manufacturing  Company  ;  and  tl 
object  of  their  bill  was  to  obtain  satisfaction  of  their  de 
out  of  the  property  of  the  company,  which  tbey  alleged  h 
been  withdrawn  from  the  reach  of  their  executions  by  tl 
fraudulent  acts  of  the  defendants,  some  of  whom  i^ere  the  tni 
tees  of  the  company  :  and  one  object  of  the  bill  ^ras  to  chai; 
the  trustees  indiyidually,  for  neglect  of  duty  andjraud.  Wi 
that  charge,  it  was  said,  the  defendants  who  ^were  not  tni 
tees  had  no  concern.  Another  object  was,  to  charge  othe 
of  the  defendants  as  stockholders,  and  another,  to  redee 
certain  personal  property  purchased  by  two  of  the  defendani 
with  which  the  other  defendants  were  not  shown  to  ha^ 
any  concern.  The  bill  charged  that  five  of  the  defcndto 
fraudulently  confessed  a  certain  judgment,  in  "which  the  oUm 
two  were  not  alleged  to  have  had  any  interest  :  and  the  bi 
was  demurred  to  as  multifarious,  on  these  among  othe 
grounds.  The  Chancellor,  after  stating  the  facts  in  the  can 
remarks,  *'  it  thus  appears,  from  the  bill,  that  all  the  defend 
ants  were  not  jointly  concerned  in  every  injurious  €§ct  charge 
There  was  a  series  of  acts  on  the  part  of  the  persons  con 
cemed  in  this  company,  all  produced  by  the  same  Jrauduku 
inieatf  and  terminating  in  the  deception  and  injury  qfthepbm 
tif*  The  defendants  performed  different  parts  in  the  sam 
drama,  but  it  was  still  one  piece,  one  entire  performance 
marked  by  different  scenes ;  and  the  question  now  occun 
whether  the  several  matters  charged  are  so  distinct  am 
unconnected,  as  to  render  the  joining  of  them  in  one  bill 
a  ground  of  demurrer.  After  considering  all  the  JESngitst 
cases,  he  observes,  that  **  the  principle  to  be  deduced  Jhm 
them  iSf  that  a  bill  against  several  persons  must  relate  io  nuU- 
tersofthe  same  nature,  and  having  a  connexion  with  each 
and  in  which  all  Uie  defendants  are,  more  or  less, 
though  their  rights  in  respect  to  the  general  subject  of  the  casi 
may  be  distinct"  And,  in  relation  to  that  particular  case 
be  goes  on  to  remark  that,  "when  we  consider  that  the 
plaintiffs  are  judgment  creditors,  having  claims  against  the 
Grenesee  Company  perfectly  established,  and  not  the  subjec 
of  litigation  in  this  suit ;  and  that  the  general  right  claime< 
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by  the  bill  is  a  due  application  of  the  capital  of  that  company  mew-yobk, 
to  the  payment  of  their  judgments;  that  the  subject  of  the  j^^  i^s, 
bill,  and  of  the  relief,  and  the  only  matter  in  litigation^  is  the  x^-^.-^w^ 
fraud  charged  in  the  creation^  management,  and  disposition  FeUowt 
of  that  capital,  and  in  which  charge  all  the  defendants  are  Fellows, 
implicated,  though  in  different  degrees  and  proportions,  I 
think  we  may  safely  conclude,  that  this  case  falls  within  the 
reach  of  that  principle,  and  that  the  demurrer  cannot  be  sus- 
tained.^ He  accordingly  overruled  it.  These  observations 
are  as  just  and  pertinent  in  their  application  to  this  case,  as 
to  that  in  which  they  were  used.  Here  the  respondents  are 
judgment  creditors  of  John  Fellows,  having  their  claims  per- 
fectly established  by  a  decree  in  Chancery,  and  not  the  sub- 
ject of  litigation  in  this  suit.  Here  also  the  general  right 
claimed  by  the  bill  is  a  due  application  of  the  property  of 
John  Fellows  to  the  payment  of  their  judgment.  Here  also 
the  subject  of  the  bill  and  of  the  relief,  and  the  only  matter  in 
liUgaiion  is  the  fraud  charged  in  the  management  and  disposi* 
Hon  of  that  property  ;  and  in  which  charge  all  the  defendants 
are  implicated,  though  in  different  degrees  and  proportions. 
H^re  the  defendants,  therefore,  have  one  common  interest 
among  them  all,  centering  in  the  point  in  issue  in  the  cause, 
afid  distinct  matters,  of  different  natures,  are  not  demanded 
by  the  bill.  It  is  one  matter,  the  property  of  John  Fellows ; 
and  the  point  in  issue,  upon  which  the  rights  of  all  the  par- 
ties must  depend,  is,  whether  the  transfer  of  that  property  to 
his  sons  and  son-in-law,  who  are  his  co-defendants,  was  fraud- 
ulent or  not.  Why  may  not  that  question  be  tried  as  well 
in  one  as  in  three  suits  T  The  transfer  to  each  is  alleged  to 
have  been  made  with  the  same  fraudulent  intent,  at  the 
same  time ;  to  have  been  received  by  each  without  consider- 
ation, with  a  full  knowledge  of  the  fraudulent  motive  with 
which  it  was  made,  and  an  entire  acquiescence  and  partici- 
pation in  it.  It  was  in  truth  but  one  transaction,  in  which 
the  defendants  all  participated.  The  evidence  in  relation  to 
each  must  be  substantially  the  same.  Neither  the  plead- 
ings nor  the  proofs  are  essentially  varied  or  enlarged,  from 
what  ihcy  would  necessarily  have  been,  had  the  bill  been 
filed  n<'ainst  one  of  the  defendants  only.     If  all  the  parties 
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imw-Tomm,  to  a  fraodalent  transaction,  like  this,  cannot  be  called  to  ao 


jooA  •*wi     nccount  in  one  suit,  it  is  in  the  power  of  dishonest  debtors, 
by  a  distribution  of  their  propertVt  in  minate  ponoDS, 


TmlUfw      their  relations  and  fnc*nds,  to  defraud  their  creditors  and  set 
FcUowf.      them  at  defiance  with  impunity.     The  expense  and  the  de- 
lay of  separate  suits,  would  render  their  prosecutioo  worse 
than  useless,  for  all  purposes  of  indemcity  or  relief.    The 
establishment  of  stich  a  doctrine  would  be  most  mischieToos  ; 
and  1  am  persuaded  that  it  has  as  little  foundation  io  autho- 
rity, as  it  certainly  has  in  the  large  and  comprehensiye  prm> 
ciplcs  of  substantial  justice  and  equity. 
Umpondanim      Thc  Other  point,  made  on  the  part  of  the  appellant,  that 
hsT*  not  jotn.  ^y^  respondents  have  joined  and  connected  claims  in  their 
UMir       own  own  right,  and  claims  in  their  right  as  the  representatives  of 
Miff  Mt  ***  ^^*'*  ^'^"^'^•» "  unfounded  in  fact.    It  grows  out  of  that  part 
of  the  bill  in  which  the  respondents  state  the  proceeding  upon 
the  execution,  and  thc  sale  of  the  real  and  personal  estate  ; 
and  that  they  became  the  purchasers,  at  such  sale,  of  the  lot 
which  had  been  conveyed  to  Roswell  Day  and  Thomas  Fel- 
lows.    Thc  first  objection  is,  that  they  do  not  state  in  the 
bill,  that  they  purchased  as  administrators.     That  allegation 
is  in  the  same  form  with  every  other  charge  in  the  bill.    It 
commences  by  stating  the  respondents  to  be  the  representa* 
tivos  of  Ezra  Fellows,  and  in  all  the  subsequent  parts,  they 
designate  themselves  simply  as  your  oralrix  and  araiar^ 
without  adding  their  description  of  administrators.    But  that 
is  to  be  understood  throughout,  and  was  unnecessary  to  be 
An  ■dminit.  Stated.     If  then,  they  purchased  as  administrators,  it  is  not 
inioT  paroha.  foj.  ^^^  defendants  to  question  their  authority.     It  is  to  be 

nng  land  on  a  i   •       i  •  *«   i  ' 

dooroe  in  faTor  presumed  in  this  Stage  of  the  cause,  that  they  purchased  at 
utel'muit^  the  request  and  lor  the  benefit  of  the  heirs ;   and  a  Court  of 
•oant  for  it  to  Equity  would  compel  them  to  account  to  the  estate. 
UincMfiisf  qu€      J  ^^^  therefore,  of  opinion  that  the  decree  of  his  Honor 
the  Chancellor  should  be  aflirmed. 

Brinkerk^  t.      Sav\ob,  Ch,  J.     In  Brinkerhof  v.  Brown,  (6  John.  Ch. 

£^T  "o!ll!  *^^P-  ^^^'^  ^^^  '*^®  Chancellor,  after  a  full  examination  of 
and  Ukia  caaa  tho  cases  citcd  on  the  argument  of  this  cause,  deduces  from 
PomM  wiUiin  tijem  this  principle :  "  That  a  bill  against  several  persona 
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must  relate  to  matters  of  the  same  nature,  and  having  a  con-  wbw-yohk, 
oexion  with  each  other,  and  in  which'  all  the  defendants  are  j^jy^  ^335^ 
more  or  less  concerned,  though  their  rights  in  respect  to 
the  general  subject  of  the  case,  may  be  distinct.  The  cases 
cited,  in  my  judgment,  warrant  this  rule.  In  Dilh/  v*  Doig^ 
(2  Yes.  Jun.  486,)  it  was  held  that  two  booksellers,  who 
had  been  guilty  of  an  invasion  of  the  plaintiff's  copy-right, 
could  not  be  joined  as  defendants  in  the  same  bill,  on  the 
ground  that  there  was  no  privity.  The  Lord  Chancellor 
says,  however,  "  If  the  defendant  against  whom  you  had  got 
the  injunction,  had  transferred  his  books  to  another,  I  would 
have  followed  it."  Now,  it  is  fair  to  infer,  that  if  the  book- 
seller enjoined,  had  sold  his  books  to  several  persons  who 
were  privy  to  the  injunction,  and  all  of  whom  took  the 
books  with  the  express  purpose  of  defrauding  the  plaintiff, 
though  each  might  have  no  interest  in  the  books  sold  to  the 
other,  yet  they  would  have  been  so  far  connected  as  to  be 
properly  joined  in  one  suit. 

In  the  case  put  by  Ld.  Kenyon,  of  an  estate  sold  in  par- 
cels to  several  individuals,  who  could  not  be  permitted  to 
unite  in  a  bill  for  a  specific  performance,  there  is  a  distinct 
contract  with  each  individual  which  may  admit  of  very  dif- 
ferent considerations.  Not  so  in  the  case  now  before  the 
Court.  There  was,  in  the  hands  of  John  Fellows,  certain 
property  in  the  custody  of  the  law,  sequestered,  if  I  may  use 
the  expression,  and  set  apart  to  answer  the  demand  of  Ezra 
Fellows.  This  fact  was  perfectly  known  to  all  the  defend- 
ants; and  each  of  them,  separately,  as  we  are  to  intend, 
^for  they  have  denied  the  combination  and  confederacy,) 
conspired  with  John  Fellows,  to  defraud  the  respondents,  by 
collusively  taking  separate  parts  of  the  property,  and  holding 
it  for  the  benefit  of  John  Fellows.  There  was  no  privity  be- 
tween William  Fellows,  Thomas  Fellows,  and  Iloswell  Day ; 
but  there  was  privity  between  each  of  them  and  John  Fel-  H«ra  m  % 
lows.     If,  then,  we  take  the  rule  as  laid  down  by  the  counsel  ^"*™"  P?*^ 

of    utigmtion, 

for  the  appellant,  **  that  there  must  be  a  common  point  of  the  de^on 
litigation,  the  decision  of  which  affects  the  whole,  and  will  foctT  the 
settle  the  rishts  of  all,"  still  this  case  comes  within  it.  The  whole  lahjeet, 
common  point  of  litigation  is  the  fraudulent  transfer  of  the  ue  the  rifhu 

of»U. 
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property  by  John  Fellows  to  the  other  defendants.  If  tl 
source  of  their  title  be  corrupt,  the  property  is  takeo  wii 
the  taint  of  corruption,  and  though  the  person  receiviog 
may  have  been  innocent  of  all  fraud,  yet  he  must  soffi^r 
loss  in  consequence  of  the  impure  channel  through  which 
came.  This  point  was  so  decided,  at  the  last  term  of  tti 
court,  in  Wkelan  v.  Whelan,  (3  Cowen*s  Rep.  537.)  Airf 
so,  with  respect  to  an  innocent  person,  a  fortiori^  a  partaki 
in  the  corruption  shall  not  retain  what  he  has  thus  receifn 
[n  my  opinion,  therefore,  the  appellant  here  comes  witK 
the  rule  relied  on  by  the  respondents.  The  matters  are  n 
distinct     They  are  component  parts  of  one  corrupted  bod; 

On  this  point,  (and  this  I  consider  the  only  point  io  tl 
case,)  I  am  of  opinion  that  the  decree  of  his  Honor  tii 
Chancellor  be  affirmed. 

There  is  no  ground  for  the  allegation,  that  the  respond 
ents  come  in  two  capacities.  They  acted  througbeot  a 
the  representatives  of  Ezra  Fellows ;  as  trustees  for  tbos 
interested  in  the  estate  ;  and  to  whom  they  are  accountabli 
for  the  land,  purchased  with  the  estate  in  the  respondeoti 
hands. 

CoLDBK,  Senator.  It  it  not  denied,  that  under  the  case 
made  by  the  bill,  the  respondents  may  be  entitled  to  relief; 
but  it  is  contended  that  the  Court  of  Chancery  could  maitc 
DO  decree  in  their  favor  in  this  case,  because  the  appellaal 
was  impleaded  in  the  Court  below  with  other  defendants. 

It  is  admitted  to  be  a  rule  of  equity  pleading,  that  matlen 
which  are  distinct,  and  of  difierent  natures,  cannot  be  joined 
in  the  same  bill. 

It  often  happens  that  it  is  not  easy  to  ascertain  whether 
the  matters,  which  are  the  subject  of  a  suit,  are  or  are  not 
distinct  and  of  difierent  natures ;  and,  therefore^  it  is  fie» 
quently  difficult  to  determine  when  the  rule  I  have  mention- 
ed  is  to  be  applied.  It  is  this  difficulty  which  has  given  rise 
to  the  numerous  cases  that  have  been  cited  in  the  argument. 

I  shall  not  attempt  to  reconcile  these  authorities  ;  or  to  do 
more  than  to  ascertain  whether  the  general  rule  be  applica* 
ble  to  the  case  now  under  consideration,  so  as  to  preclude 
the  respondents  from  maintaining  their  suit. 
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The  counsel  for  the  appellant  could  not  avoid  admitting  hxW'Youk^ 
that  if  there  were  a  joint  liability  on  the  part  of  the  defendantg    j|^°®  ^^ 
below,  the  demurrer  could  not  be  sustained.    And  they  also      v^^^s^-^^^ 
very  properly,  as  it  appears  to  me,  admitted  that  if  the  de-      f^nowi 
fendants  below  were  parties  to  the  fraud,  which  is  the  grafh      Fellavrs. 
amen  of  the  bill,  and  acted  in  ccMicert  to  accomplish  it,  there 
was  such  a  connexion  between  them  as  would  render  them 
jointly  responsible.     Then  the  question  which  we  are  to  de- 
cide is,  in  my  opinion,  reduced  to  this:  whether  the  facts  ,j|J]^^|J^**"* 
stated  in  the  bill,  warranted  the  Chancellor  in  concluding  wm  warrant. 
that  all  the  defendants  below  were  parties  and  confederates  in  aaying^tliu 
ia  the  fraud,  which  it  is  alleged  was  practised  by  the  father,  •'^  ^«  defend- 
in  transferring  his  real  and  personal  property  to  his  son-in-  ifederates     in 
law  and  to  the  brothers  of  Ezra.  ^^  ^^' 

It  is  expressly  stated  in  the  bill,  that  each  of  the  defend-  Whatnata. 
ants  below  were  acquainted  with  all  the  transactions  of  the  **^  "*  ^  ^^' 
father,  in  relation  to  the  property  in  question,  from  the  time 
of  the  sale  to  Adsit,  till  it  came  into  their  hands.  They  had 
full  knowledge  of  the  proceedings  in  the  revived  suit  against 
the  father,  and  of  the  injunction  which  was  granted  in  that 
suit.  They  advised  and  aided  the  father  in  the  management 
and  deffcnoe  of  that  suit.  They  took  from  the  father,  with 
out  giving  him  any  consideration,  a  voluntary  conveyance,  in 
different  parts,  of  all  his  property,  each  of  them  knowing 
that  such  transfer  was  made  with  a  view  to  defraud,  and 
that  it  would  defraud  Ezra.  To  William,  the  appellant,  the 
father  transferred  two  of  the  Adsit  notes  ;  to  Thomas  two 
other  of  the  same  notes,  which  notes,  or  their  proceeds,  it  is 
averred,  these  sons  fraudulently  retain.  To  the  son-in-law, 
the  father  conveyed  a  farm  in  Malta,  as  the  bill  charges ; 
fraudulently,  voluntarily,  and  without  consideration,  and 
with  a  view  to  avoid  the  effects  of  a  decree  against  him  in 
the  pending  suit ;  and  ia  the  same  way,  and  with  the  same 
views,  he  conveyed  another  piece  of  land  in  Malta,  to  his 
son  Thomas. 

It  is  expressly  charged  in  the  bill,  not  only  that  this  pro- 
perty was  transferred  to,  but  that  it  is  held  by  the  grantees, 
with  a  view  to  defeat  the  claim  of  their  brother  Ezra. 
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HBW-YORic,      Now,  if  we  take  the  allegations  of  the  bill  to  be  true,  if 
/V^l^     seems  to  me  that  we  cannot  hesitate  to  say  that  tbe  defend' 
ants   below  were  jointly  concerned  in  practising  the  frmod, 
which  was  intended  to  defeat,  and  which  has  hitherto  defisat- 
ed,  the  just  claim  of  the  respondents. 

Takin  thia      ^  ^^V  ^^^  J^^  claim,  because,  although  we  have  heard  from 
lobe  true,  the  the  counsel  that  the  farm  at  Stillwater  originally  belonged  to 
j^^^  the  father,  and  that  his  object  was  to  make  a  distribut'um  of 
M^      it  among  his  children,  yet  no  such  facts  appear  on  tbe  re- 
cord.    We  know  of  no  owner  of  the  farm  prior  to  Ezra. 

We  may  apply  to  this  case,  in  my  opinion,  with  great  pro- 
priety, the  words  of  the  Chancellor  in  Brinkerhoff' v.  Breum^ 
(6  John.  Ch.  Rep.  139 :)  "  there  was  a  aeries  of  acts  on 
the  part  of  the  persons  concerned,  all  produced  by  the  same 
fraudulent  intent,  and  terminating  in  the  decepti<Ki  and  in- 
jury of  the  respondents.  The  appellants  played  difiereot 
parts  of  the  same  drama,  but  it  was  still  one  piece,  one  en- 
tire performance,  marked  by  different  scenes.**  Other  ex- 
pressions of  the  Chancellor,  in  the  same  case  are  not  less 
adapted  to  the  present  occasion.  "  The  subject  of  the  bill,** 
says  he,  "  is  the  fraud  charged  ;  in  which  charge  all  the  de- 
fendants are  implicated,  though  in  different  degrees  and 
proportions.*'  The  connexion  between  the  defendants  in 
that  case,  and  their  co-operation  in  the  transactions  which 
were  the  foundation  of  the  suit,  were  certainly  less  obvious 
than  is  the  participation  of  the  defendants  below  in  the  acts 
against  which  relief  is  sought  in  the  present  instance. 

It  is  hardly  necessary  to  stop,  to  point  out  the  great  difier- 
ence  between  the  case  presented  by  the  bill,  and  the  cases 
cited  by  the  counsel  for  the  appellant ;  in  which  it  is  decided 
that  independent,  unconnected  holders  of  different  parts  of 
property  which  a  complainant  may  claim,  either  on  tbe 
ground  of  its  having  been  fraudulently  transferred  to  tbem, 
or  on  any  other  ground,  cannot  be  made  the  subject  of  a 
single  suit. 
But  it  is  said  that  though  the  demurrer  would,  if  it  stood 
answer.  alone,  admit  the  allegations  of  the  bill,  and  would  therefore 

acknowledge  the  fraud,  and  the  co-operation  of  the  defend- 
ants below  in  its  perpetration ;  yet  there  is  in  this  case  an 
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answer;  and  that  the  anawer  denies  the  fraud,  and  the 
chairges  in  the  bill  from  which  it  is  deduced.  If  this  were  so» 
I  think  there  would  be  no  hesitation  in  deciding  that  the  suit 
against  the  defendants  jointly  could  not  be  maintained.  But 
so  far  from  this  being  the  case,  the  answer  does  no  more  than 
deny  the  general  and  formal  charge  of  combination.  It  ap- 
pears to  be  drawn  with  great  care  not  to  deny  any  one  of 
the  facts  which  are  stated  in  the  bill  as  evidence  of  the  fraud, 
and  from  which  the  conclusion  that  the  appellant,  William, 
acted  in  concert  with  his  father  and  brothers  and  brother-in- 
law,  with  a  design  to  defraud  Ezra,  results.  Had  the  appel- 
lant said  in  his  answer,  that  he  knew  nothing  of  the  agree- 
ment between  Ezra  and  his  father,  that  he  was  not  privy  to 
the  relinquishment  of  the  bond  and  mortgage  to  Adsit,  and 
the  substitution  of  the  Adsit  notes,  and  the  new  mortgage  ; 
that  he  was  ignorant  of  the  proceedings  in  the  original,  and 
in  the  revived  suit ;  that  he  and  the  other  defendants  below 
were  not  their  father's  agents  or  advisers  in  the  management 
of  that  suit ;  that  the  transfer  of  the  notes  and  the  convey- 
ances of  the  lands  were  made  for  a  good  or  valuable  con- 
sideration, and  without  any  design  to  defeat  the  claim  of  the 
respondents,  then  the  interest  of  the  defendants  would  have 
been  distinct  and  separate ;  there  would  have  been  no  joint 
liability ;  and  though  a  demurrer  might  not  have  been  proper, 
if  the  answer  had  met  these  charges,  as  it  would  then  have 
covered  the  whole  bill,  yet  such  an  answer,  if  it  would  not 
have  defeated  the  claim  of  the  respondents,  would  at  least 
have  been  fatal  to  this  joint  suit 

But  the  answer  we  have  now  before  us  is,  as  I  have  said, 
no  more  than  a  denial  of  the  combination;  and,  indeed, 
amounts  only  to  the  general  denial  of  fraud  and  confederacy, 
which  is  the  usual  conclusion  of  all  answers,  and  which  is 
always  insuflicient  where,  as  in  this  case,  fraudulent  acts  are 
particularly  charged. 

There  is  another  ground  on  which,  in  my  opinion,  this  de- 
murrer must  fail.  It  is  charged  in  the  bill  that  the  notes 
were  transferred,  and  the  conveyances  made  to  secure  them 
as  the  effects  of  John  Fellows,  and  with  respect  to  the  lands, 

Vofc  IV.  90 


HEW-YOHK, 

June  and 
July,  1835. 


FeUows 

▼. 
Fellows. 


Tbedefind. 
ante  who  took 
the  property, 
were  mere 
tnieteec  of 
John  Fellowi, 
and,  ••  ■aeh, 
jointly  liabls* 


710  CASES  IN  THE  COURT  OP  ER^ORB 

mw-YORK,  it  U  iverred  that  they  are  held  for  his  use  and  benefit.   The* 

J^'^lKte     charges  are  not  denied  by  the  answer,  and  are,  ibenloc 

^.^Iv-^     admitted  by  the  demurrer.     The  defendaota    below,  then 

Follow*      (oot  and  yet  hold  the  property  or  the  proceed*,  as  trwtee 

FUWa.      for  the  grantor.      1  apprehend  a  Court  of  Eqoity  wm* 

never  allow  trustees,  under  these  circunnstances,  to  set  q 

their  title  or  trust,  against  the  claim  of  a  creditor  of  tbeov 

tuy  que  trust. 

Again,  if  the  propsrty  be  tfaa  property  of  John  Fellom^  h 
the  hands  of  the  defendants  below  as  his  trustees,  though  the] 
hold  different  parcels  of  it,  the  suit  is  not  for  leparate  in 
distinct  matters,  any  more  than  it  would  be  if  it  were  agaim 
John  Fellows  himself  solely,  and  claimed  from  him  moBC; 
notes  and  lands. 
TheTMpon-  It  has  been  objected  that  the  defendants  below  mn  bo 
Nj^n^'"d^rml  P"'P<"'  parties,  in  as  much  as  they  claim  in  their  represeoti 


1  live  characters,  and  the  transaction  shew  that  if  ibey  ban 


"'^^  «Bil  «  g^y  jj|jg_  j[  jg  in  ifiejj  Q^^i,  right.     But  it  appears  to  me  ifan 


the  complainants  had  no  connexion  with  these  afiairs  bat  u 
administrators.  This  and  another  point  made  here,  viz.  tlM 
the  notes  were  res  judicata,  do  not  appear,  from  the  Chtii- 
cellor's  opinion,  to  have  been  raised  when  the  cause  was  be- 
fore him.  They  do  not  seem  now  to  have  heen  much  relied 
upon  by  the  counsel  for  the  appellant,  and  I  ann  not  prepared 
to  say  that  the  demurrer  can  be  sustained  on  either  rf  ibnfl 
grounds. 

The  rule  that  multifarious  matters  shall  not  be  joined  ii 
the  same  suit,  seems  to  me  to  be  all  that  require*  coofiden- 
tion  for  the  decision  of  this  case. 
The    rula      ^his  is  a  rule  of  convenience ;  and  however  necessary  its 
that  mnliifMi.  ^neral  observance  may  be,  yet,  though  in  this  case  it  were 
■hdl   DM   be  to  be  admitted  that  the  matters  are  distinct,  and  of  difleieirt 
joioMi  in  the  natures,  (which  in  my  opinion  they  arc  not,)  atill  it  is  obvi- 
rnla  of  Donvo-  ous  that  justice  may  be  administered  between  the  partial 
"*"*••  in  this   suit,  without  subjecting  the  appellant   or  his  co- 

defendants  to  any  of  the  cmbarrassmcnlB,  the  fear  of  whieb 
is  the  foundation  of  the  rule.  Nevertheless,  if  it  appeami 
clearly  to  be  applicable  to  the  case,  we  could  not  refbse  the 
appellant  the  advantage  of  it.  But  when  it  is  so  appBieol 
that  justice  may  be  done,  although  there  should  be  error  in 
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BOt  allowing  the  demurrer,  there  is  less  reluctance  in  decid-  new-tork, 
ing  that  it  must  be  overruled.  /S^^lSs 

My  opinion  is,  that  the  decree  of  his  Honor,  the  Chancel-      >^v^ 

lor,  should  be  affirmed.  Newman 

▼. 

This  being  the  unanimous  opinion  of  the  Court,  it  was  V*n  Antwerp, 
thereupon,  ordered,  adjudged  and  decreed,  that  the  decree 
of  his  Honor,  the  Chancellor,  in  this  cause,  be  affirmed,  with 
eosts  to  the  respondents,  to  be  taxed  upon  the  appeal  to  this 
Court ;  and  that  the  record  and  proceedings,  &c.  be  remitted, 
&c. 


Newman,  plaintifT  in  error, 

tigainst 

Van  Antwerp,  defendant  in  error. 

Tkia  court,  on  grranting^  a  rule,  that  the  writ  of  error  and  tranicript  from 

the  supreme  court  be  not  received,  pursuant  to  the  first  rule  of  this  courtt 

has  no  power  to  award  the  costs  of  the  motion. 
Till  the  writ  of  error  be  returned,  the  court  of  errors  are  not  in  possession 

of  the  cause,  so  as  to  render  any  judgment. 
The  power  of  this  court  to  give  costs,  upon  a  writ  of  error,  depends  upon 

statute  (1  R.  L.  346 :)  which  does  not  prdVide  for  costs  on  a  mere  ne  reei. 

platur. 

On  moving  for,  and  taking  a  rule  that  the  writ  of  error 
and  transcript  in  this  cause  be  not  received,  under  the  Jirst 
general  rule  of  this  Court,  (16  John.  Rep.  603.) 

W.  Sampson^  for  the  defendant,  moved  also  for  the  costs  of 
the  motion ;  and  to  support  this  branch  of  the  application, 
be  relied  on  Webb  v.  Brown^  (10,  John.  Rep.  453.) 

Colden,  Senator.  The  power  of  this  Court  to  give  costs, 
on  a  writ  of  error,  depends  upon  the  statute  concerning  costs. 
(1  R.  L.  343.)  Sections  13,  14,  and  15  of  this  statute,  (id. 
346)  provide  for  costs  upon  affirmance,  reversal,  nonsuit, 
discontinuance  and  quashing  the  writ  of  error;  but  I  am 
aware  of  no  statute  which  gives  costs  upon  a  mere  rule  not 
to  receive  the  writ.  It  is  true  that  costs  were  given  in  the 
case  cited ;  but  the  point  was  not  made  by  counsel ;  and 
probably  not  thought  of  by  the  Court.     We  are  not  yet  pos- 
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KBW-TOR  ,   sessed  of  the  cause ;  and  have  no  materials  before  as  00 
JnT*  1^    which  to  frame  a  record  of  judgment 

Newman  CraMER,   GARDNER,   HaIGHT,  KeYBS,  LaKS,  LtHDB,  Mo 

-,     J'  Call,  McIimrRSy  Wilkinson,  and  Wright,  Senaiors^  co»- 

wMJH  Antwerp*  . 

curred. 

Sanford,  Chancellor.  I  should  regret  such  a  want  of 
power  in  this  court.  If  there  be  no  means  of  pumshing  a 
party  in  costs,  who  brings  his  writ  of  error  and  delays  his 
adversary,  without  cause,  there  is  a  defect  in  the  law.  This 
may  not  be  technically  a  discontinuance ;  but  I  incline  to 
consider  it  one,  within  the  thirteenth  section  of  the  statute, 
1  R.  L.  346,  and  am  disposed  to  follow  the  case  cited.  I 
agree  that  the  court  should  not  give  costs,  unless  they  are 
authorized  to  do  so  by  the  statute.  When  a  writ  is  issued, 
there  is  a  cause  commenced  and  pending,  which  is  suscep- 
tible of  a  discontinuance. 

Bowman,  Burt,  Dudley,  Earll,  Ellsworiv,  Grbsult, 
Lefferts,  McMichael,  Kedfield,  and  Wooster,  Senators^ 

concurred. 

The  Court  being  equally  divided,  the  casting  voice  was 
given  by 

Tallmadge,  President.  1  think  costs  are  not  warranted 
by  the  statute.  To  my  mind,  this  is  neither  a  nonsuit  nor 
discontinuance.  The  penalty  imposed  by  the  first  rule  of 
the  Court,  upon  which  the  defendant  in  error  comes  here,  is, 
that  in  default  of  returning  the  writ  of  error  and  transcript, 
the  plaintiff  in  error  shall  lose  the  benefit  of  the  writ.  Noth- 
ing is  there  said  of  costs,  or  that  any  judgment  shall  be  ren- 
dered. The  course  under  the  rule  Is  to  proceed  summarily, 
by  a  motion,  for  a  mere  ne  recipiatur.  I  think  we  are  not 
possessed  of  the  cause,  for  the  purpose  of  rendering  any  judg- 
ment whatever,  properly  so  called,  until  the  writ  be  returned. 
This  may  be  a  casus  omissus  in  the  statute  ;  but  the  question 
is  not  very  important.  The  costs  on  a  motion  of  this  kind 
cannot  much  exceed  a  retaining  fee.  I  think  they  cannot  be 
allowed. 

Rule  accordingly. 
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KSfW-TOKKy 

GENERAL  RULE.  ^^r  ^^' 


July  6lh,  1825.  ^^I^ 
Ordbrxb,  that  whenever  an  appeal  or  writ  of  error  shall 
be  brought  on  for  argument,  and  the  reasons  of  the  Court 
below  shall  not  be  annexed  to  the  case,  the  cause  shall  not 
be  heard,  unless  it  shall  be  made  to  appear  by  affidavit,  that 
application  was  made  for  such  reasons,  and  that  the  same 
could  not  be  obtained. 


RECEPTION  OF  GENERAL  LA  FAYETTE. 

On  the  evening  of  the  dd  of  July,  the  business  of  the 
Court  not  being  yet  completed,  and  the  President  being  in- 
fbrmed  that 

GENERAL  LA  FAYETTE 

Would  be  pleased  to  visit  the  Court,  they  adjourned  to 
10  o*clock,  A.  M.  of  the  next  day,  at  their  chamber  in  the 
City  Hall.  The  Court  having  assembled  accordingly,  the 
General  soon  after  appeared,  and  having  been  seated,  was 
addressed  by  the  President  as  follows : 

Gbhvral  La  Fwbtte — The  Senate  of  this  State,  now 
assembled  as  a  Court  of  ultimate  appeal,  have  directed  me, 
on  their  behalf,  and  in  behalf  of  the  people  of  this  state, 
whom  we  represent,  to  congratulate  you  on  your  safe  return 
to  this  city,  and  to  tender  to  you  renewed  assurances  of 
high  respect 

Gratitude  for  your  public  services  has  been  evinced  from 
all  classes  of  society ;  it  is  steady  and  unceasing ;  and  will, 
as  it  has  heretofore,  attend  you  in  every  vicissitude  of  life. 
Bat  your  presence  with  us  on  the  day  of  this  anniversary, 
recalls  scenes  which  have  passed,  and  awakens  all  our  sen- 
sibilities. 

In  the  helpless  infancy  of  our  country,  and  before  it  had 
obtained  a  place  amongst  the  nations  of  the  earth;  and 
when  we  were  oppressed  and  borne  down  by  the  strong  arm 
of  tyranny,  you  came  to  onr  succour.    You  generously  put 
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KBW'TORK,  your  life  and  fortune  upon  the  cause  of  our  country.     You 
^J[]^^^^ '    aided  our  fathers  to  establish  that  independence,  the  jubilee 
G«Mral  La    of  which  Vfe  have  this  day  assembled  to  commemorate. 
Fayatta.  j^  ^j^^  pride  of  your  youth,  and  in  the  vigor  of  manhood, 

you  came  clad  in  arms,  to  support  our  just  cause,  and  par- 
take in  the  perils  of  our  fathers ;  it  is  their  childrens'joj,  io 
this  day  of  their  strength  and  prosperity,  and  when  the  veil 
of  time  is  closing  on  the  fullness  of  your  years,  to  acknowl- 
edge you  as  their  benefactor.  Our  mothers  taught  us  in  our 
infancy  to  lisp  your  name  ;  our  fathers  have  instructed  us  to 
emulate  your  example. 

Your  recent  tour  throughout  this  country  has  enabled 
you  to  witness  the  progress  of  improvement,  and  to  contrast 
in  your  recollection  our  present  with  our  past  condition. 
The  relative  condition  of  a  people  enslaved,  and  a  people  in 
the  full  enjoyment  of  freedom,  is  here  strongly  exemplified. 
The  wilderness  has  vanished  before  the  arm  of  independ- 
ent industry.  The  ignorance  of  subjects  has  given  way  to 
the  intelligence  of  freemen.  Plenty  has  taken  the  place  of 
want  Prosperity  and  strength  have  been  substituted  for 
poverty  and  weakness.  The  two  millions  and  a  half  of  w^ 
jects  whom  you  came  to  enfranchise,  and  to  aid  in  the  da/ 
of  their  adversity,  now  count  about  eleven  millions  of  hardy 
freemen,  all  uniting  with  one  accord  in  this  celebration.  In 
alluding  to  the  progress  of  improvement,  it  will  not  be  for- 
gotten that  the  Marblb  Hali.,  in  which  we  are  now  aMem- 
bled,  an  edifice,  splendid,  even  as  a  monument  of  the  arts,  and 
which  the  growth  of  this  city  has  already  left  short  of  its  cen- 
tre, occupies  the  place  which  was  a  common  waste  without 
the  city,  when  you  toiled  in  our  cause,  and  was  then  used  as 
an  open  field,  upon  which  mercenary  troops  were  marshal- 
led, and  sent  forth  in  battle  against  our  fathers. 

Such  is  the  character  of  the  blessings  which  flow  from  free* 
dom  ;  such  are  some  of  the  results  proceeding  from  that  in- 
dependence, and  those  republican  institutions  which  we  en- 
joy, and  which  you  assisted  to  establish  ;  and  to  which  you 
first  sealed  your  devotion,  with  a  portion  of  your  blood  at 
the  Brandywine.  It  was  the  participation  in  such  a  caii8e» 
and  tlie  performence  of  such  deeds,  by  which  you  merited 
the  gratitude  and  gained  the  devoted  friendship  of  this  na- 
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tion.     That  friendship  has  attended  you  in  every  subse-  jonr-Tont, 
quent  event  of  your  life,  and  it  has  ever  found  you,  in  the    ^•^»  ^^•** 
hour  of  temptation  and  of  trial,  faithful  to  liberty,  good  order,    G«iienl  Lb 
and  a  government  of  laws.     The  enthusiasm  of  youth,  might      Vmjm^. 
have  attached  you  to  our  cause ;  the  firmness  of  manhood 
and  the  spirit  to  withstand  oppression,  might  have  sustained 
you  when  suffering  in  the  prison  of  Olmutz,  but  a  virtuous 
love  of  rational  liberty  could  alone  have  enabled  you  to  re* 
•ist  the  temptations  of  power  and  the  workings  of  ambition, 
when  a  mighty  revolution  had  placed  you  at  the  head  of  the 
national  guards  of  France,  and  invited  you  to  wield  the 
power  of  that  wonderful  people. 

It  was  then  that  danger  awaited  you.  It  was  then  that 
the  love  of  principle  prevailed  over  the  love  of  power,  and 
virtue  triumphed  over  ambition. 

It  is  at  such  moments,  in  the  possession  of  power  and  ap« 
parent  prosperity,  when  human  weakness  is  most  exposed. 
It  was  in  such  moments,  when  a  Caesar,  a  Napoleon,  and  an 
Iturbide  fell  1  It  was  in  such  moments  when  a  Washington, 
a  La  Fayette  and  a  Bolivar  triumphed. 

Gen.  ha  Faysttb  immediately  replied  in  the  ibllowin^ 
terms: 

It  is  to  me,  sir,  an  inexpressible  but  deeply  felt  gratifica* 
tion,  on  this  solemn  anniversary  day,  to  be  able  to  celebrate 
the  joyful  jubilee  of  this  great  and  good  city  of  New  York ; 
where,  for  the  first  time  after  an  absence  of  forty  years,  I 
have  eiyoyed  the  happiness  to  find  myself  again  on  Ameri« 
can  ground;  and  where  was  begun  near  eleven  months 
since,  that  series  of  welcomes  from  the  American  people, 
and  their  representatives,  which  will  fill  every  one  of  the  re- 
maining days  and  the  last  instant  of  my  life,  with  a  most 
lively  sense  of  gratitude  and  delight. 

Now,  sir,  that  gratification  is  completed,  when  I  am  ad- 
mitted  to  appear  before  this  respected  body,  to  ofier  to  the 
gentlemen  of  the  senate,  my  profound  acknowledgments  for 
the  favors  bestowed  upon  me  by  the  two  branches  of  the 
legislature,  and  to  receive  from  them  those  highly  valued 
marks  of  their  approbation  and  friendship,  expressed  by  you, 
sir,  in  so  kind!  and  flattering  terms,  for  which  I  beg  you,  Mr. 


^. 
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■BW-TORKf  President,  and  all  of  you,  gentlemen,  to  accept  my  waim  and 
Jttlj,  1835.    respectful  thanks. 

General  La  "^^  fourth  of  July  has  been  the  era  of  a  new  social  order, 
Fayette,  hitherto  unexampled,  and  founded  on  the  sovereignty  rf 
the  people  ;  on  the  plain  rights  of  man ;  on  the  practice  of 
unalloyed  self-government.  Its  results  have  exceeded  the 
most  sanguine  expectations ;  its  problem  has  been  happilj 
and  practically  solved;  and  another  problem  remains  to 
be  solved:  how  long  other  nations  will  prefer  paying,  at 
an  immense  price,  the  aristocracy  and  despotism  of  a  few 
privileged  oppressors,  to  the  blessings  of  freedom  and  equal 
rights,  under  economical  and  truly  representative  institu- 
tions. 

At  every  step  of  my  visit  through  the  twenty-four  United 
States,  on  which  you  are  pleased  to  congratulate  me,  I  have 
had  to  admire  wonders  of  creation  and  improvement.  No 
where  can  they  be  more  conspicuous,  than  in  the  state  of 
New  York,  and  in  the  prodigious  progress  of  this  city. 
Those  western  parts  which  I  had  left  a  wilderness,  I  have 
found  covered  with  flourishing  towns,  highly  cultivated 
farms,  active  factories,  and  intersected  by  the  admirable 
canal,  already  becoming  the  communication  of  an  immense 
trade  ;  all  in  consequence  of  independence,  freedom,  and  a 
republican  spirit. 

No  higher  honor  could  be  bestowed  on  me,  than  to  have 
associated  my  name,  to  the  two  great  names  you  have  men- 
tioned. To  the  first  of  them,  sir,  whose  place  is  above  all 
men  in  my  filial  heart,  my  principal  boast  is,  to  have  been 
an  adopted  son,  a  faithful  disciple.  Of  the  other,  no  man 
can  be  a  more  exalted  admirer  than  I  am ;  and  permit  me 
to  observe,  that  what  my  friends  and  myself  have  ooiy  at- 
tempted in  the  other  hemisphere,  has  been,  in  South  Amer* 
ica,  and  under  the  liberating  auspices  of  his  talents  and  vir- 
tues, happily  effectuated.  But  in  every  testimony  from  the 
people  of  this  state,  and  their  representatives,  I  am  to  ac- 
knowledge a  benevolent  kindness,  which,  if  it  exceeds  my 
flaarilB,  is  equalled  by  the  sentiments  of  my  everlasting  de* 
fSMiiiii,, respect  and  gratitude. 


« 

r 
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APPENDIX. 


The  Tolume  being  closed  a  little  short  of  the  usual  number  of  pages,  thtt# 
enabling  me  to  present  the  profession  with  the  following  case  without  enhan^ 
eing  the  price,  is  my  excuse  for  this  appendix  ;  if  layinp^  before  them  such 
aa  able  and  luminous  discussion  of  their  professional  rights  and  duties  ii< 
matters  relative  to  which  they  are  frequently  called  to  advise,  require  any 
excuse.  It  is  true  the  decisions  of  our  circuit  courts,  cannot  be  considered 
as  of  binding  authority ;  but  it  is  certainly  not  presuming  too  much  on  their 
utility  as  precedents,  to  say  that  now  and  then  one  of  them,  which  is  mader 
upon  full  argument  and  deliberation,  is,  at  least,  as  high  evidence  of  the  taw 
as  thousan(&  of  niM  prius  decisioiis  in  England,  much  more  hastily  made ; 
and  which  are  published  aud  daily  quoted  as  authority  on  both  sides  of  the  At- 
lantic. 
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Sbth  and  Alpheus  Hawley,  and  Uriah  Marvin* 

against 

John  Cramer,  House  &  Myers,  Knicki^backer  6& 

Stewart,  and  William  De  Wolf. 

A  debtor,  being  in  failing  circumstances,  and  owing  to  five  of  his  creditor* 
97540,  In  separate  and  distinct  debts,  gave  them  a  judgment  bond,  in 
which  all  their  debts  were  included ;  and  C.  as  their  attorney,  entered 
up  the  judgment,  and  issued  an  execution,  upon  which  the  real  property 
of  the  debtor  was  advertised  for  sale  by  the  sheriff.  Three  of  the  credi. 
tors  attended  the  sale,  in  the  absence  of  the  other  two,  and  agreed  not 
to  bid  against  each  other,  but  to  employ  an  agent  to  bid  in  the  property 
and  to  divide  the  profits  of  the  purchase  between  them,  in  proportion  te 
their  respective  debts ;  and  for  this  purpose  they  employed  C.  the  at- 
torney, who  bid  in  the  property,  for  f^GSiS,  which  was  less  than  one  fifUi 
of  its  cash  value ;  and  a  few  days  thereafter  the  attorney  sold  the  premi- 
ses for  93600,  and  divided  the  profits,  arising  from  the  resale,  among  the 
three  creditors,  to  the  exclusion  of  the  other  two :  held,  that  the  purchaseit 
by  the  attorney,  as  agent  for  three  of  his  clients  only,  was  fraudulent,  m 
against  the  other  two,  who  were  absent  at  the  sheriff's  sale.  Qut  utte 
re-sale  was  made  to  a  bona  fide  purchaser,  who  had  no  notice  of  thft  fttii4» 
also,  held,  that  both  sales  must  stand ;  and  that  the  three  creditotv,  who* 
made*  the  firaudulent  purchase,  must  account  to  the  other  two,  ibr  tlMit 
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sh&res  of  the   proceeds  of  the  last  sale  ;  in  propoitioti  to  the  amooiit  oT 

their  several  interests,  in  the  jod^ment,  at  the  time  of  the  ■beriflPs  sale. 
An  a^re«>nient   between  persons  harin^  separate  and  dktinct  intereatB,  not 

to  bid  against  each  other,  at  a  sheriflT's  sale,  but  to  diTkfe  the  profiU  of  the 

purchase,  is  against  public  policy  ;  and  is  a  fraud  upon  other 

ested  in  the  sale. 
It  seems  that  an  attomej  who  issaes  an  execution,  cannot 

ser  at  the  sheriffs  sale,  either  en  his  own  aecoont,  or  as  the  agent  of  a  third 

person,  without  the  consent,  and  against  the  intcreet  of  his  cfieaft ;  und 

leaving  the  cUent*s  debt  unsatis6ed. 
Where  the  client,  himself  is  not  prohibited  from  pnichaaiiig,  the  attonwy 

may  p«irchase,  with  his  assent ;  and  neither  the  defendaat  in  the 

or  a  third  person  can  object  tothe  validity  of  such  a  pardieae. 
A  purchase,  made  by  a  person  standing  in  the  sitiutioo  of  agent  or 

for  the  sale,  however  fair  and  honest  it  may  have  been,  Mast  be  m 

on  the  application  of  the  cesimf  qme  tnut,  or  principal ;  if  soeh 

tion  is  made  within  a  reas(mabte  time. 
If  the  application  is  not  made  within  a  reasonable  time,  it  will  be 

ed  as  a  waiver  or  abandonment  of  the  right, 
miiat  shall  be  deemed  a  reasonable  time   has  not  been  nitllnl  hj  anj  fixed 

rule ;  and  seems  to  depend  upon  the  ejoercise  of  the  aoniid  discretion  of 

the  court,  under  all  the  circumstances  of  each  particolar  ense. 
A  person  who  is  incapacitated  from  purchasing  on  his  own  acooont, 

purchase  as  the  agent  of  a  third  person  ;  neither  can  he  be 

9tT  through  the  intervention  of  another. 
The  shortest  period  which  a  court  of  equity  is  bound  to 

bar  to  a  suit  respecting  real  estate,  in  analogy  to  the  limifatkni  of 

at  law,  is  twenty  years. 
In  cases  of  implied  trusts  in  relation  to  personal  property,  or  to  the  rents  »*^ 

profits  of  real  estate,  where  persons  claiming  in  their  own  right  are 

ed  into  trustees  by  implication,  the  right  of  action  in  e^aity,  wiH  he 

sidered  as  barred  in  six  yeaim,  in  analogy  to  the  limiMtin^  of 

ti<ms  at  law. 
A  dormant  partner,  who  has  never  been  known  in  the 

the  suit  relates,  need  not  be  made  a  party. 
The  purchaser  of  a  chose  in  action,  takes  it  subject  to  all 

a  Was  JUU  purchaser  without  notice. 
Whatever  is  sufficient  to  put  a  purchaser  on  enquiry  is,  in  e^nity, 

as  conveying  notice. 
A  bond  given  by  a  debtor  to  his  creditor  is,  priat^  fmeie  evidence  of 

dehtednesB,  even  asagaimt  third  persons. 
An  objection  tothe  juisfiction.  on  the  pround  that  a  perftct  unn  Ji 

at  law,  should  be  raised  by  demurrer  to  the  bilL  or  ^*risird  ea  Vr 

fendant  in  his  answer.     It  is  too  late  to  make  tl<e  rrfy  ctiim  at  ***t 

unlew  the  eonrt  be  wholly   incompetent  to  afford  the  relief 

VOL 
When  eamts  of  eqjoity  once  had  jurisdictioo  of  a  case,  thev 

thengh  the  original  gronnd  of  jorisdictioa.  ;!k  inabdxt  j  of  the 
at  law,  no  kwgex 
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Coortfl  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  oil  mat.   |]^  EQUITY. 

ten  of  account. 
Where  a  court  of  equity  has  gained  jurisdiction  of  a  cause  for  one  purpose, 

it  may  retain  it  generally. 

The  bill  in  this  cause  was  filed  in  November,  1823.  The 
defendants  appeared  and  put  in  their  several  answers,  to 
which,  replications  were  filed ;  and  witnesses  were  examined. 
The  material  facts  in  the  case,  are  fully  stated  in  the  opinion 
of  the  Court.  The  cause  was  brought  to  hearing,  on  the 
pleadings  and  proofs,  at  the  stated  term  of  the  Court,  in 
March,  1825;  and  was  argued  with  much  ability^  by 

W.  Hay^  for  the  complainants,  and 

S.  G.  Huntington^  for  the  defendants. 

A  final  decree  in  the  cause  was  made  at  the  July  term, 
1825 ;  and  the  following  opinion  was  filed  by  the  Circuit 
Judge,  as  containing  the  reasons  on  which  that  decree  was 
founded : 

Walworth,  C.  J.  "  The  facts  in  this  case,  as  they  ap- 
pear from  the  pleadings  and  proofs,  are  substantially  these : 
John  M.  Berry  of  Moreau,  in  the  county  of  Saratoga,  was 
indebted  to  the  complainants,  S.  &  A.  Hawley,  in  the  sum  of 
91300,  and  to  Marvin  in  the  sum  of  9500.  He  was  also  in- 
debted to  the  defendants,  House  &  Myers,  91820,  Stewart 
&  Knickerbacker,  9520,  and  to  De  Wolf,  9050.  One  Isaac 
B.  Payne  was  also  supposed  to  be  holden  as  endorser  and 
surety  for  Berry  in  the  sum  of  92450,  including  a  small  debt 
actually  due  to  him  from  Berry. 

On  the  6th  day  of  August,  1816,  Berry  being  in  failing 
circumstances,  to  secure  the  payment  of  these  several  sums, 
he  gave  to  all  those  creditors  a  joint  bond,  in  the  penalty  of 
915000,  conditioned  to  pay  9*7540,  with  interest;  and  also 
gave  a  warrant  of  attorney  to  confess  judgment  on  the  bond. 
The  defendant,  Cramer,  witnessed  the  bond  ;  on  the  back  of 
which  was  a  memorandum  of  the  amount  due  to  the  obli- 
gees respectively.  A  judgment  was  entered  in  the  Supreme 
Court,  on  the  bond  and  warrant,  the  9th  day  of  the  same 


cjise  K  THE  conrr  of  bqcttt 

CBf  partEier.  GiT^eo.  as  attmuks  far 
the  obilgees.  A:  d^  exec:;::I*xi  ot  cbe  bood  aod  warrao^ 
h  waj  kzfj-wzi,  :.>  all  line  partiet.  thai  the  #2-^50,  inrlodrd 
tbemoy  waj  cix  all  dee  to  PaToe ;  bet  tkat  it  principallj 
cooai§zed  of  d^zs  ior  wrocti  he  was  bD^dcQ  as  BerrVs  snretr. 
One  of  these  debts  was  a  &Xe  trocc  Berrr  to  WHIam  Gtvenv 
emioned  br  FajDe.  Od  tiiis  ooee  the  drawer  axMi  cndotier 
wrere  both  sued,  and  separate  jodgmenis  obtained  against 
them  thereoo ;  aad  zteri  facias  was  issoed  oo  the  one  against 
Berrr,  to  the  stenE  of  Saratoga,  in  Onober,  1816,  fer  the 
amoGnt  of  that  jodgmeat  azkd  interest.  In  Februarr,  1817, 
the  Hawleys  paid  Giren  the  amount  doe  on  the  note,  together 
with  the  costs  of  both  smts,  and  protest,  and  took  an  assign- 
ment of  both  of  his  jodgments ;  and  in  March  thereafter,  the 
execution  was  satisfied,  by  a  sale  of  Beny  s  personal  pro- 
perty ;  which  was  bid  off  by  one  of  the  Hawleys. 

The  debt,  to  Knickerbacker  Ac  Stewart,  was  redticed  to 
$901,  by  payments  finom  Berry.  The  amoont  actoaily  due 
to  Payne,  including  all  the  Berry  debts  for  which  he  was 
made  responsible  as  his  surety,  was  ascertained  to  be  only 
$890 ;  and  for  that  sum  he  afterwards  assigned  to  De  Woif^ 
all  his  interest  in  the  915,000  jodgmeot.  In  March,  1817, 
Cramer  and  GiTen,  as  attomies  for  the  plaiotifis,  and  at  the 
request  of  House,  Knickerbacker,  and  De  Wolf,  issued  an 
execution  on  the  judgment,  wiib  a  direction  to  levy  $7557,75 
and  interest,  &c.  By  virtue  of  this  execution  the  sheriff 
levied  on  all  the  real  property  of  Berr}',  a  farm  in  Moreau 
worth  $5000  ;  and  on  the  8th  of  August  it  was  advertised 
to  be  sold  at  Waterford,  on  the  23d  of  September,  1817. 

Shortly  before,  or  at  the  sale,  the  Waterford  creditors, 
who  with  Cramer  are  the  defendants  in  this  suit,  without 
the  knowledge  of  the  complainants,  mutually  agreed  that 
Cramer,  the  attorney  should  attend  the  sale  as  their  agent, 
and  bid  upon  the  farm,  at  his  discretion,  for  their  separate 
benefit  He  did  accordingly  attend  the  sale  as  the  agent  of 
the  Waterford  creditors,  iji  the  abscence  and  without  the 
knowledge  of  the  other  persons  interested  in  the  judgment, 
and  bid  oflf  the  farm  for  $625.    On  the  26th  of  December^ 
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1817,  by  direction  of  the  Waterford  creditors,  Cramer  sold  in-squity. 
the  Farm  to  Hugh  Peebles  for  93600,  in  cash ;  which  was  ^^'^  ^^ 
the  full  value  of  the  farm,  exclusive  of  a  mortgage  of  91400 
which  Peebles  held  theron.  Cramer  gave  a  quit  claim  deed 
of  the  farm  and  received  the  93600,  for  the  defendants  ;  out 
of  which  they  permitted  him  to  retain  938,12  for  the  costs 
of  suit  and  sheriff's  fees,  and  also  920  claimed  by  him  to  be 
due  on  an  older  judgment,  belonging  to  him,  against  the 
premises.  They  also  left  in  Cramer's  hands  what  they  con- 
sidered the  complainants'  shares  of  the  9625,  after  deduct- 
ing the  958,12  therefrom,  and  divided  the  residue  of  the 
93600  among  themselves ;  but  in  what  proportions  or  by 
what  ratio  does  not  appear ;  except  that  De  Wolf  admits  he 
received  from  91818  to  91840,  as  his  proportion.  Before 
the  filing  of  the  bill,  Cramer  paid  to  the  Hawley's  994,109 
as  their  proportion  of  the  proceeds  of  the  sale,  and  which 
was  received  without  prejudice  to  their  further  claims  ;  and 
he  admits  he  has  still  in  his  hands  941,22,  for  Marvin,  which 
he  is,  and  ever  has  been,  ready  to  pay  over  to  him,  as  and 
for  his  share. 

A  preliminary  question  has  been  raised  by  the  counsel  for 
the  defendants,  of  which  I  will  first  dispose.  It  is  alleged,  in 
the  answer  of  House  and  Myers,  that  one  Reynolds  was  joint- 
ly interested  with  them  in  their  debt,  as  a  partner.  And  it 
is  now  insisted  that  he  should  have  been  made  a  party  to 
the  suit. 

It  might  perhaps  be  considered  a  sufiicient  answer  to  this 
objection,  that  Reynolds  was  not  a  party  to  the  judgment 
against  Berry,  and  has  never  been  known  in  the  transactions 
connected  therewith ;  and  therefore,  as  to  the  parties  in  this 
suit,  he  must  be  considered  a  dormant  partner.  But  what 
is  conclusive  against  the  defendants,  on  this  point,  is  the  fact, 
that  the  statement  of  the  interest  of  Reynolds,  in  the  answer, 
is  not  responsive  to  any  thing  contained  in  the  bill,  and 
therefore  is  not  evidence  for  the  defendants.  And  they  have 
produced  no  proof  whatever  to  show  that  he  was,  in  fact,  a 
partner,  or  a  party  in  interest. 

On  the  part  of  the  Hawleys,  it  is  insisted,  that  the  Given 
debt,  with  the  two  bills  of  cost  thereon,  being  covered  by 


7» 


CASE  IN  THE  COURT  OF  EftUTTY 


CUIT> 


Hawley 

V. 

Cnuiier« 


iH  BQUTTY.  the  amount  inserted  in  the  judgment  bond  for  Fayne,  tb 
'OP^THQiR-    i^g  assignees  of  the  debt,  are  entitled  to  a  priority  ;  or  at  lei 
to  stand  in  the  place  of  Paynes  pro  tcmto. 

So  far  as  it  respects  the  principal  debt,  and  the  costs 
the  suit  against  the  drawer  of  the  note,  the  Hawleys  e 
have  no  pretence  of  claim  on  the  fund  raised  by  the  sale 
the  real  estate  of  Berry.  The  evidence  is  conclusive  th 
the  whole  amount  of  the  judgment  against  the  drawer  of  tl 
note  was  raised  by  the  sale  of  his  personal  property,  wbi< 
was  bid  off  by  Alpheus  Hawley ;  who  also  gave  a  receipt 
full  of  the  execution.  As  to  the  cost  of  the  suit  against  tl 
endorser,  (about  935)  under  all  the  circumstances  coonec 
ed  with  that  transaction,  1  think  it  may  be  fairly  presuoM 
to  have  been  an  advance  of  that  amount,  by  the  Hawle; 
for  the  benefit  of  Berry,  without  any  intention  on  their  pa 
of  holding  Payne  responsible  therefore ;  and  iv^ithout  aoye: 
pectation  of  being  reimbursed  out  of  the  property  secure 
by  the  915000  judgment.  They  have  therefore  no  claim  I 
be  substituted  in  the  place  of  Payne  for  the  amount  of  thi 
cost. 

Neither  can  the  claim  of  the  defendant  De  Wolf^  for  tt 
whole  93450,  under  the  assignment  from  Payne,  be  sustaine 
in  a  Court  of  Equity.  In  his  answer,  De  Wolf  denies  t 
knowledge  of  the  actual  amount  due  from  Berry  to  Fbyn 
at  the  time  of  the  assignment.  But  this  is  not  sufficient  I 
entitle  him  to  the  whole  amount,  as  a  bona  fide  purchase 
without  notice.  He  was  the  purchaser  of  a  mere  chom  i 
action  ;  and  took  the  right  of  Payne  subject  to  all  the  eqiii 
ties  which  existed  against  that  right,  in  the  hands  of  Piayoc 
(Coks  v^  Jones^  2  Vernon's  Rep.  692,  Turton  v.  Bemsont  I 
id.  764,  Tourville  v.  Naish,  3  Peer  Wms.  Rep.  307,  Xtotug 
^on  v.  Hubhsj  2  John.  Ch.  Rep.  512.)  But  on  the  principle 
which  are  applicable  to  purchasers  of  the  legal  estate,  D 
Wolf,  cannot  be  considered  a  bona  fide  purchaser  for  thi 
whole  amount.  Being  a  party  to  the  bond  and  warrant,  h 
is  constructively  chargeable  with  notice  of  the  real  situatio 
of  Payne's  debt.  Besides,  he  had  actual  information  of  Uu 
which  was  sufEcient  to  put  him  on  enquiry ;  and  whatevc 
is  sufficient  to  put  a  party  on  enquiry  is,  in  equity,  com 
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dered  ag  ooDveying  notice.    (3  Connect.  Rep.  146.)   On  this  iif  kquity. 
ground,  in  Sterry  v.  Arden,  (1  John.  Ch.  Rep.  267)  Chancel-    ^"■'~  *^' 
lor  Kent  held  a  purchaser  chargeable  with  constructive  no- 
tice, who  had  only  heard  that  the  vendor  had  made  some 
provision  for  his  daughter,  out  of  the  property.    And  this 
principle  is  fully  supported  by  the  English  authorities. 

In  Taj/lor  v.  Stibert,  (2  Ves.  Jun.  440,)  Ld.  Rosslya  says, 
'*  It  has  been  determined  that  a  purchaser  being  told  partic- 
ular parts  of  an  estate  were  in  possession  of  a  tenant,  witk* 
out  any  information  as  to  his  interest,  and  taking  it  for  grant- 
ed it  was  a  lease  from  year  to  year,  was  bound  by  a  lease  the 
tenant  had  which  was  a  suprise  upon  him.  That  was  right- 
ly determined ;  for  it  was  sufficient  to  put  the  purchaser 
upon  inquiry  that  he  was  informed  the  estate  was  not  in  the 
actual  possession  of  the  person  with  whom  he  contracted.'* 
And  these  remarks  of  Ld.  Rosslyn,  are  quoted  with  appro- 
bation by  Lord  Redesdale,  as  containing  a  doctrine  which 
had  never  been  doubted.  {Crofion  v.  Ormsbyj  2  Sch.  ic 
Lef.  599.) 

De  Wolf,  in  his  answer,  admits,  that  at  or  about  the  time 
of  executing  the  bond  and  warrant,  which  was  many  months 
previous  to  his  purchase  of  Payne's  right,  he  was  informed 
that  the  92450  was  not  all  due  to  Payne,  but  was  intended 
to  cover  endorsements  and  responsibilities  for  Berry,  and 
which  he  might  thereafter  be  compelled  to  pay.  And  with 
this  knowledge,  if  De  Wolf  did  in  fact,  as  he  alleges  in  his 
answer,  purchase  of  Payne  without  ascertaining  how  much 
was  actually  due,  it  was  crassa  negligentia.  Payne  sold  to 
him  his  right  in  the  judgment  for  ^890,  the  exact  sum  due ; 
and  if  De  Wolf  was  not  informed  that  was  the  real  amount 
due,  he  must  have  remained  intentionally  and  wilfully  igno- 
rant of  that  fact,  for  the  purpose  of  obtaining  more  than  his 
fair  proportion  of  the  proceeds  of  the  judgment.  And  it  ap- 
pears by  his  answer  that  he  has,  in  truth,  obtained  more  than 
his  fair  proportion  ;  even  as  between  him  and  his  co-defend- 
ants in  this  cause.  Under  such  circumstances,  he  has  no 
reason  to  complain  of  any  hardship  in  the  application  of  the 
maxim,  ca\)eal  emptWy  to  his  purchase  of  Payne's  interest  in 
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the  judgment.  The  assignment  must  be  peimitted  to  stand 
only  for  the  $S90  actually  due ;  and  the  residue  of  the  92450, 
together  with  the  amount  paid  by  Berry  to  Knickerbacker 
and  Stewart,  must  be  considered  as  stricken  out  of  the  judg- 
ment. It  appears  from  the  testimony  of  Payne,  that  the  as- 
signment was  made  after  the  sale  of  the  personal  property, 
which  was  in  March,  1817 ;  and  if  the  8890  included  the  in- 
terest on  Payne's  claim  up  to  that  time,  which  is  not  at  all 
improbable,  De  Wolf  will  still  get  a  dividend  on  a  few  dol- 
lars more  than  his  equitable  right  in  the  judgment. 

It  follows,  from  the  reduction  of  De  Wolf's  claim,  under 
the  assignment,  to  the  real  amount  which  was  due  to  Payne, 
that  the  amount  left  in  the  hands  of  Cramer  for  the  com- 
plainants' shares  of  the  purchase  money  bid  at  the  sheriflf's 
sale,  is  less  than  they  were  actually  entitled  to,  even  if  they 
are  to  be  concluded  by  that  sale.     And  if  they  are  limited 
to  their  proportions  of  the  9625,  bid  at  that  sale,  there  can 
be  no  propriety  in  permitting  Cramer  to  retain  out  of  that 
amount  the  820  alleged  to  be  due  him  on  an  older  judg- 
ment.    If  the  purchase  by  him,  as  the  agent  of  the  Water- 
ford  creditors,  was  a  honajide  and  legal  purchase,  it  was  a 
purchase  subject  to  all  prior  incumbrances  ;  and  if  any  such 
existed  the  Waterford  creditors  should  have  paid  them  with- 
out deducting  the  amount    from  the  purchase  money  in 
which  other  persons  had  an  interest.     As  well  might  they 
claim  to  deduct  from  that  purchase  money  the  whole  amount 
of  the  mortgage  to  Peebles,  which  was  also  an  older  incum- 
brance on  the  premises  sold.     The  costs  and  sheriff's  fees, 
only,    being   deducted  from   the  amount  bid,  would  leave 
9586,88,  to   be   distributed ;  and  the  whole  amount  due  on 
the  judgment,  exclusive  of  interest,  was  85761.     Consider- 
ing  these  as  the   basis  of  distribution,   the    proportionate 
share  of  the  Hawleys,  would  exceed  8130,  and  that  of  Mar- 
vin  would  be  something  more  than  850.     But  the  amount 
left  in  Cramer's  hands  for  the  Hawleys,  was  only  9107,16, 
and  for  Marvin  841,22 ;  of  which  the  latter  has  received 
nothing ;  and   the  former,  for  some  cause,  which  is  unex- 
plained, have  been  paid  only  894,19.     Admitting,  therefoie, 
that  the  complainants  have  no  claim  beyond  this  amount. 
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they  have  an  unquestionable  right  to  a  decree  for  an  account  in  SQumr. 
of  the  net  proceeds  of  the  sheriff's  sale,  and  for  the  payment  ^^^"^^  ^^^ 
of  their  respective  proportions  thereof. 

But  the  defendants  insist,  that  this  part  of  the  claim  is  bar- 
red by  the  act  of  limitations.  The  sheriff's  sale,  was  in 
September,  ldl7  ;  the  bill  of  the  complainants  was  filed  in 
November,  1823,  and  the  appearance  of  all  the  defendants 
was  entered  on  the  8th  day  of  Deeember,  thereafter ;  and 
within  six  years  after  the  sale  to  Peebles.  The  sheriff's 
deed  is  not  among  the  exhibits  in  the  cause,  and  has  not 
been  read  in  evidence.  It  does  not  therefore,  certainly  ap- 
pear at  what  time  the  sale  was  consumated  by  the  execution 
of  a  deed.  But  I  think  it  may  be  fairly  inferred,  from  the 
facts  in  the  case,  that  the  deed  was  not  actually  executed 
until  about  the  time  of  the  sale  of  the  farm  to  Peebles.  In 
ordinary  cases,  the  execution  of  the  sheriff's  deed  will 
have  relation  to  the  back  time  when  the  sale  actually  took 
place  ;  and  it  is  the  usual  practice  to  date  them  at  that  time, 
though  executed  afterwards.  But  this  relation,  which  is  a 
fiction  of  law,  is  never  to  be  adopted  when  third  persons, 
who  are  not  parties  or  privies,  will  be  prejudiced  thereby. 
(Heath  v.  Ross^  12  John.  Rep.  141.)  The  statute  of  limita- 
tions could  not  begin  to  run  until  the  purchasers  became 
legally  liable  for  the  purchase  money,  which  was  not  until 
the  actual  execution  of  the  deed  by  the  sheriff.  It  has  been 
frequently  decided  by  the  Supreme  Court,  that  a  sheriff's 
sale  is  within  the  statute  of  frauds;  and  that  the  execution  of 
the  deed  is  necessary  to  divest  the  title  of  the  defendant  in 
the  execution.  These  decisions  have  been  sanctioned  by 
the  highest  judicial  tribunal  in  the  state.  (Catlin  v.  Jackson^ 
in  Error,  8  John.  Rep.  520.)  The  execution  on  which  the 
fram  was  sold,  is  in  evidence,  but  there  is  no  return  thereon, 
neither  is  there  any  receipt  or  memorandum  to  show  that 
any  money  was  ever  received  by  the  sheriff  or  by  any 
other  person,  on  the  execution.  The  necessary  inference 
from  these  facts,  taken  in  connexion  with  the  answers  of 
the  defendants,  is,  that  no  money  Was  paid  or  received  on 
account  of  the  farm  until  the  sale  to  Peebles.  And  the  at« 
tempt  by  the  defendants,  at  that  time,  to  apportion  to  the 
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sale,  is  a  sufficient  admission  of  their  liability  to  accoimt,  to 
take  the  case  out  of  the  statute  of  limitations. 

Another  objection,  which  has  been  urged  by  the  defend- 
ants' counsel,  is,  that  there  is  no  evidence  to  support  tbe 
averment,  in  the  complainant's  bill,  that  Berry  was  indebted 
to  them  in  the  sums  therein  stated ;  the  defendants  in  their 
answers,  having  denied  all  knowledge  of  such  indebtedness. 

The  defendants  all  admit,  by  their  answers,  that  in  tbe 
bond  and  warrant  given  by  Berry,  there  was  included  tbe 
sum  of  81300,  as  and  for  a  debt  of  that  amount  due  from  him 
to  the  Hawleys  ;  and  $500  as  and  for  a  debt  of  that  amoimt 
due  to  Marvin.  The  bond  executed  by  Berry  has  been  proved 
and  is  an  exhibit  in  the  cause ;  and  that  taken  in  connexion 
with  this  admission  in  the  answers  of  the  defendants,  is  prima 
facie  evidence  of  the  debts  due  to  the  complainants,  as  stated 
in  their  bill.  The  defendants,  by  their  answers,  do  not  even 
pretend  that  they  have  any  reason  to  believe  these  sums  were 
fraudulently  inserted  in  the  bond  and  warrant,  when  no  such 
debts  were  really  due.  If  the  defendants  had  any  reason  to 
suspect  thai  the  sums  thus  included  in  the  bond  and  warrant, 
were  not  real  and  bona  fide  debts,  due  from  Berry  to  the 
complainants,  or  that  any  part  of  the  same  had  been  paid  to 
them  by  Berry,  they  might  have  set  up  that  defence  in  their 
answer.  In  which  case  the  defendants  would  have  been  per- 
mitted to  establish  the  fact  by  proof  at  the  hearing,  or  by  a 
cross  bill  they  might  have  called  on  the  complainants  to  dis- 
close the  consideration  and  grounds  of  such  indebtedness,  and 
the  payments,  if  any,  which  had  been  made  thereon.  The 
bond,  as  against  Berry,  is  conclusive  evidence  of  the  debts, 
unless  some  fraud  or  mistake  in  the  transaction  could  be 
shown.  And  it  must,  at  least,  he  prima  facie  evidence  of  tbe 
indebtedness,  as  against  third  persons;  especially  where 
such  third  persons  are  parties  to  the  same  instrument. 

Another  objection  has  been  made  by  the  defendants*  coua- 
sel  which  goes  to  the  jurisdiction  of  the  Court.  It  is  urged 
that  if  the  complainants  have  any  subsisting  claim,  against 
any  of  the  defendants,  they  have  a  complete  and  amjde  rem- 
edy  at  law. 
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Although  the  couDseU  on  the  argument,  appeared  to  have  in  equity. 
but  little  confidence  in  this  objection,  yet  as  it  has  been  made  '®^™  ^'*- 
one  of  the  formal  points  in  the  cause,  it  may  be  proper  that 
I  should  give  it  some  consideration.  This  objection  to  the 
jurisdiction  is  made,  for  the  first  time  at  the  hearing.  It 
was  neither  raised  by  demurrer  to  the  bill,  nor  insisted  on  as 
a  ground  of  defence,  in  the  answers  of  the  defendants.  They 
have  thus  submitted  the  cause  to  the  cognizance  of  the  court, 
and  they  now  come  too  late  with  this  objection  to  its  juris- 
diction, unless  the  court  be  wholly  incompetent  to  grant  the 
relief  which  the  complainants  have  sought  by  their  bill. 
{Ludlow  V.  SimondSf  2  Gaines'  Ca.  in  Error,  56,  per  Kent, 
C.  J.  id.  40,  per  Thompson,  J.  and  VnderhiU  v.  Van  Cort* 
landt,  2  John.  Ch.  Rep.  369.) 

If  the  defendants  Were  not  too  late  with  this  objection,  it 
would  still  be  somewhat  doubtful  whether  the  complainants 
had  a  remedy  at  law,  against  their  co-plaintiffs  in  the  judg- 
ment to  recover  their  equitable  proportions  of  the  amount 
raised  by  the  sale.  Though  I  am  inclined  to  the  opinion,  that 
they  might  have  recovered  against  them,  respectively,  in  ac- 
tions for  money  had  and  received,  within  the  principles 
which  by  modern  decisions  have  been  applied  to  that  action, 
fiut  the  remedy  at  law  was  doubtful,  and  would  have  re- 
quired  a  multiplicity  of  actions ;  either  of  which  grounds 
would  be  sufficient  to  authorise  the  interference  of  a  Court 
of  Equity.  Neither  does  it  follow  of  course  that  this  court 
is  ousted  of  jurisdiction  in  all  cases  where  the  party  has  a 
perfect  remedy  at  law.  The  proposition  is  undoubtedly  cor- 
rect as  a  general  principle ;  but  the  rule  is  subject  to  many 
exceptions.  There  is  a  great  variety  of  cases  where  Courts 
of  Equity  have  concurrent  jurisdiction  with  Courts  of  Law; 
and  such  is  the  case  in  all  matters  of  account.  (Per  Thomp* 
son,  J.  in  Ludlow  v.  Simonds,  2  Caines'  Ca.  in  Error,  37, 
and  per  Kent,  C.  J.  in  Post  v.  Kimherbf^  0  John.  Rep.  505.) 
The  extension  of  the  equitable  principles  upon  which  ac- 
tions for  money  had  and  received,  may  be  sustained  in  Courts 
of  Law,  has  not  divested  the  Courts  of  Equity  of  their  an- 
cient jurisdiction  in  all  matters  of  account.  It  is  an  estab- 
lished principle,  that  where  a  Court  of  Equity  once  had  ju- 
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FODETH  ci»-  inal  ground  of  jurisdiction,  the  inability  of  the  party  to  le- 
^  cover  at  law,  no  longer  exists.  (Per  Spencer,  C.  J.  in  Kiag 
V.  Baldwin,  17  John.  Rep.  388.)  And  the  late  Chancellor 
Kent,  while  delivering  his  opinion  in  the  Court  ofErroci, 
in  Ludlow  v.  SimondSf  observes,  ^  I  should  regret  exceeding- 
ly, that  any  opinion  which  might  be  given  by  this  Covt, 
should  tend  to  embarrass  the  benign  and  w^ell  settled  juiif- 
diction  of  Chancery,  in  the  unlimited  cognizance  of  accoonts." 
(2  Caines'  Ca.  in  Err.  54.) 

Again;  the  complainants  had  a  right  to  come  into  this 
Court  for  a  discovery  of  the  amount  paid  to  the  defendants, 
by  Berfy ;  to  ascertain  the  proceeds  of  the  juctgment,  whick 
had  been  received  by  them  respectively ;  to  ascertain  the 
amount  which  was  actually  due  to  De  Wolf,  under  the  assiga> 
ment  from  Payne  ;  and  to  settle  the  rights  and  proportions 
of  the  respective  parties  in  the  distribution  of  the  fond. 
And  it  is  a  settled  rule  in  equity,  that  when  the  Court  hat 
gained  jurisdiction  of  the  cause,  for  one  purpose  it  may  re- 
tain it  generally,  (Per  Spencer,  J.  in  Rathbone  v.  Wamn^ 
10  John.  Rep.  596.) 

Another  objection  contained  in  the  written  points  cX  the 
defendants,  but  which  was  not  mentioned  on  the  argumeot, 
is,  that  the  complainants  are  improperly  joined. 

This  objection  could  not  have  been  intended  to  be  se- 
riously urged ;  for  there  is  no  rule  in  equity,  which  is  better 
settled  than  the  one,  that  all  persons  having  an  interest  io 
the  distribution  of  the  fund  or  in  the  subject  matter  of  the 
suit,  must  be  made  parties,  either  as  complainants  or  defend- 
ants, if  within  the  jurisdiction  of  the  Court.  And  althoogfa 
there  are  exceptions  to  this  rule,  those  exceptions  are  only 
by  way  of  excuse  for  not  bringing  all  the  parties  in  interest 
before  the  Court.  In  Cockbum  v.  JTion^sonf  (16  Vez.  Rep^ 
3940  Lord  Eldon  mentions  a  variety  of  cases  of  this  de- 
scription. The  objection  that  there  is  a  misjoinder  of  com* 
plainnnts,  can  only  be  sustained,  where  several  persons  file 
a  joint  bill,  for  separate  and  distinct  causes  of  action,  having 
no  connexion  with  each  other ;  neither  as  it  respects  the 
rights  of  the  complainants,  or  the  rights  of  the  defendants* 
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In  this  case^  the  subject  matter  of  the  «uit,  in  respect  to  all  ™  b^JOTty, 
the  parties,  is  the  same  ;  though  their  rights  and  liabilities  curr. 
may  be  separate  and  distinct,  as  it  respects  the  distribution 
of  the  fund ;  and  it  would  have  been  a  valid  objection,  that 
either  of  the  parties  to  the  judgment,  and  who  had  a  subsist- 
ing interest  in  the  subject  matter  of  the  suit*  was  not  a 
parly. 

Having  disposed  of  these  preliminary  questions,  I  proceed 
tqCthe  examination  of  the  one  of  more  importance,  the  prin« 
cipal  one  in  the  cause,  and  which  has  probably  produced 
this  suit.  Have  the  complainants  any  cliEiim  beyond  their 
proportionate  shares  of  the  amount  of  Uie  bid  at  the  sheriff's 
sale? 

I  have  examined  this  question  with  much  care  and  atten- 
tion, not  so  much  on  account  of  the  effect  which  my  de- 
cision may  have  upon  the  interests  of  the  parties  to  the  suit, 
which  should  always  be  a  subject  of  secondary  consideration 
with  the  Court,  as  on  account  of  the  important  principles 
which  are  involved  in  that  decision.  After  a  full  investiga- 
tion of  the  subject  I  have  arrived  at  the  conclusion  that  the 
validity  of  the  purchase  at  the  sheriff 's  sale  cannot  be  sus- 
tained. And  consequently  that  the  complainants  are  enti- 
tled to  their  proportionate  shares  of  the  amount  which  was 
received  by  the  defendants  on  the  subsequent  sale  of  the 
fiirm  to  Peebles. 

But  though,  under  all  the  circumstances  of  this  case,  I  am 
compelled  to  pronounce  the  purchase,  at  the  sheriff's  sale, 
fraudulent  and  void  as  against  the  complainants,  upon  the 
principles  of  equity,  there  is  nothing  in  this  decision  which 
necessarily  implicates  the  characters  of  the  defendants.  The 
transaction  was  a  contest  by  creditors  to  obtain  a  prefer- 
ence in  the  collection  of  their  just  demands  which  were  due 
from  a  debtor  who  was  insolvent.  And  though  these  defen- 
dants for  the  purpose  of  securing  such  preference,  acting 
under  a  mistaken  impression  as  to  their  legal  rights,  have 
made  a  purchase  which  is  deemed  constructively  fraudu- 
lent, as  being  contrary  to  public  policy  and  inconsistent 
with  the  equitable  rights  of  the  complainants,  it  is  still  per- 
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feclly  reconcileable  with  the  moral  honesty  of  the  persons 
concerned  in  making  such  purchase. 

The  complainants  alledge  that  the  purchase  at  the  sheriff's 
sale,  was  fraudulent  and  void  as  against  them ; 

1.  Because  the  execution  was  issued  without  their  knowl- 
edge or  consent. 

2.  Because  they  were  not  informed  of  the  time  and  place 
of  sale ;  and 

3.  Because  John  Cramer,  one  of  the  attomies  for  the 
plaintiffs,  and  whose  name  appeared  on  the  execution  as 
such  attorney,  became  the  purchaser,  by  collusion  with  the 
other  defendants,  at  a  sum  far  below  the  real  value  of  the 
property ;  and  this  in  the  absence,  and  without  the  know)* 
edge  or  consent  of  the  complainants.  And  in  cdnoexioD 
with  this,  is  the  point  arising  out  of  the  facts  stated  in  the 
answer,  as  to  the  agreement  made  by  the  defendants  with 
each  other,  previous  to  and  at  the  sale. 

Before  I  proceed  to  the  examination  of  these  points,  I  will 
barely  remark,  that  as  it  satisfactorily  appears  that  no  money 
was  paid  to  the  sheriff  by  the  defendants,  or  by  Cramer  the 
agent  of  the  Waterford  creditors,  on  the  sale  upon  the  ex- 
ecution ;  and  the  purchase  being  made  with  the  monies 
due  on  the  judgment,  a  part  of  which  purchase  money  be^ 
longed  to  the  complainants,  it  might  be  questionable,  whe- 
ther a  trust  in  their  favor,  pro  tanto,  was  not  created  by  soch 
purchase.  But  as  this  has  neither  been  made  a  point  in  the 
cause,  nor  discussed  at  the  hearing,  I  shall  not  go  into  the 
examination  of  that  question. 

1.  It  is  admitted  in  the  answers  of  some  of  the  defendants, 
that  the  execution  was  issued  at  the  request  of  House,  Kotck- 
erbacker  and  De  Wolf  in  the  absence  of  the  complainants  ; 
and  probably,  at  the  time,  it  was  without  their  knowledge. 
But  the  defendants  all  deny  any  fraudulent  intent  in  tak^ 
out  the  execution ;  and  the  complainants  have  produced  no 
evidence  whatever,  to  contradict  this  point  of  the  answen. 
And  all  suspicion  of  fraud,  or  of  any  improper  object  in  issu- 
ing the  execution,  is  rebutted  by  the  fact,  that  it  remained 
nearly  five  months  in  the  sheriff*s  hands,  before  the  farm  was 
advertised  for  sale  thereon.    Besides,  there  can  be  no  doid>t 
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of  the  right  of  either  of  the  parties  interested  in  the  jadg-  m  XQumr. 
ment  to  call  for  an  execution,  without  consulting  their  co- 
plaintiffs,  unless  there  was  some  express  agreement  or  un- 
derstanding to  the  contrary ;  and  none  is  pretended  in  this      Hawley 
case.  Cnunor. 

2.  It  appears  that  the  farm  was  advertised  for  sale  in  the 
manner  prescribed  by  law,  in  a  public  newspaper  of  the 
county.  And  whether  that  paper  was  published  at  Water- 
ford,  as  both  parties  have  supposed  in  their  pleadings  in 
this  cause,  or  at  Ballston  Spa,  as  the  proofs  would  seem  to 
indicate,  is  wholly  immaterial.  In  the  absence  of  all  evi« 
dence  to  the  contrary,  I  am  also  bound  to  presume  that  the 
officer  complied  with  the  other  requisites  of  the  statute,  by 
affixing  up  notices,  of  the  time  and  place  of  sale,  at  three  of 
the  most  public  places  in  the  town  where  the  land  was  to  be 
sold.  This  was  legal  notice  to  all  persons  interested  in  the 
sale.  But  in  addition  to  this  legal  notice,  the  answer  of  De 
Wolf  is  positive,  that,  before  the  sale,  he  gave  actual  notice 
to  Marvin  of  the  time  and  place  when  it  was  to  be  made, 
and  requested  him  to  attend,  or  to  make  some  arrangement 
in  relation  to  the  property.  This  part  of  the  answer  is  res- 
ponsive to  the  bill,  and  being  uncontradicted,  is  conclusive 
evidence  of  the  fact.  The  testimony  of  Given  is  nearly  as 
positive,  as  to  the  information  which  he  communicated  to 
Alpheus  Hawley.  And  though  it  is  probable  Hawley  may 
have  mistaken  the  day,  or  even  possible  that  Given  uninten- 
tionally misinformed  him  as  to  the  time,  yet  neither  of  those 
circumstances  could  form  any  sufficient  ground  for  impeach- 
ing the  validity  of  the  sale. 

3.  The  defendants  have  expressly  denied  the  existence  of 
any  fraud  or  fraudulent  intentions,  in  the  employment  of 
Cramer  to  purchase  in  the  property  for  them  on  the  execu- 
tion. But  this  general  denial  is  not  sufficient,  in  this  case ; 
though  it  may  be  sufficient  to  rebut  the  presumption  of  any 
corrupt  intention  on  the  part  of  the  defendants.  If  a  party, 
in  his  answer,  admit  the  existence  of  facts  which  render  the 
transaction,  in  which  he  has  been  engaged,  legally  or  con- 
structively fraudulent  as  against  the  complainants,  his  gen- 
eral denial  of  all  fraud  will  not  counteract  or  alter  the  legal 
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IN  EQumr.  effect  of  such  admission.  It  may  rebut  the  presumption  of  a 
rouKTH  c»-  corrupt  intention  to  defraud,  but  it  cannot  affect  the  legal 
conclusion  which  the  Court  is  bound  to  draw  from  the  fiicti 
admitted. 

In  this  case,  from  the  admission  of  the  defendants,  there 
can  be  no  doubt  of  the  fact  that  the  Waterford  creditors 
agreed  not  to  bid  against  each  other  at  the  sheriff's  sale ;  and 
that  they  also  agreed  to  employ  Cramer,  one  of  the  attornies 
for  all  the  parties  on  the  record,  as  their  separata  agent  to 
bid  in  the  property  for  their  joint  benefit  in  the  proportion 
to  their  respective  interests  in  the  judgment ;  and  to  exclude 
the  complainants  from  any  participation  in  the  benefits  aris- 
ing from  the  purchase,  beyond  their  proportions  of  the  amount 
actually  bid  at  the  sale. 

If  the  plaintiffs  in  the  judgment,  are  to  be  considered  as 
having  distinct  and  separate  interests  therein,  and  as  respect- 
ing different  rights,  their  agreement,  not  to  bid  against  each 
other,  but  to  unite  in  the  purchase,  was  of  itself  against 
public  policy ;  and  was  constructively  fraudulent*  not  only 
as  against  their  co-plaintiffs,  but  also  as  against  Berry,  the 
defendant  in  the  execution. 

In  Doolin  v.  Ward,  (6  John.  R.  194,)  the  Supreme  Court 
of  this  state  decided,  that  an  agreement  by  two  persons  that 
they  would  not  bid  against  each  other  at  an  auction,  that  one 
should  buy  in  the  articles,  and  they  would  afterwards  divide 
the  same  equally  between  them,  was  against  public  policy ; 
and  was  void,  as  tending  injuriously  to  effect  the  character 
and  the  value  of  sales  at  auction.  In  Jones  v.  Casweil^  (S 
John.  Ca.  32,)  Radcliff,  J.  observes,  "  The  law  has  regula- 
ted sales  on  execution  with  a  jealous  care,  and  enjoined  socb 
proceedings  as  are  likely  to  promote  a  fair  competition.  A 
combination  to  prevent  such  competition  is  contrary  to  mo- 
rality and  sound  policy.  It  operates  as  a  fraud  upon  the 
debtor  and  remainingjcreditors,  by  depriving  the  former  of 
the  opportunity  which  he  ought  to  possess  of  obtaining  a 
full  equivalent  for  the  property  which  is  devoted  for  the 
payment  of  his  debts,  and  opens  the  door  for  oppressive 
speculations."  And  these  principles  are  expressly  recog- 
nized and  fully  sanctioned  by  the  late  Chancellor,  in 
Trtmp  V.   Wood  and  Sherwood^    (4  John.  Ch.   Rep.  S54, 
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iseDt  case,  can  there  be  any  doubt,  that  the  sacrifice  ni  EQumr. 
,rry  farm,  for  about  one  sixth  of  its  actual  value  in    ^*^^^^ 
s  the  immediate  and  inevitable  result  of  this  agree-      n^v-^/ 
lered  into  by  the  five  Waterford  creditors,  represen-      H»^^y 
I  distinct  and  separate  interests  in  the  judgment ;      Cnmn. 
too  in  the  absence,  and  without  the  knowledge  of  the 
ions  who  were  interested  in  the  sale  T  Had  this  iU 
eement  not  been  entered  into,  there  is  no  probability 
9  of  them  would  have  sufiered  the  property  to  be 
och  an  enormous  sacrifice,  and  leaving  their  debts 

is  is  not  the  only  objection  which  the  complainants 
inst  the  validity  of  the  purchase.  They  also  com- 
t  the  Waterford  creditors  employed  the  attorney  on 
» make  the  purchase ;  that  they  seduced  him  from 
iance  which  he  owed  to  all  the  plaintiffs  in  the  exe« 
8  their  common  agent  for  the  collection  of  the 
due  on  the  judgment;  and  that  they  engaged  him 
le  the  separate  agent  of  a  part  of  his  clients,  in  a 
on  not  only  inconsistent  with  but  directly  opposed 
;erests  of  the  rest,  and  contrary  to  the  duty  which 
to  the  whole  collectively.  And  here  the  important 
arises,  which  I  will  now  consider, 
le  attorney  on  record,  who  issues  an  execution,  be- 
purchaser  at  the  sheriff's  sale  on  such  execution, 
r  his  own  benefit,  or  as  the  agent  of  others,  against 
est  and  without  the  consent  of  those  for  whose  ben* 
execution  issued? 

ider  the  fact  that  the  purchase  was  made  by  the  at- 
nthout  the  consent  and  against  the  interest  of  some 
ients,  or  those  for  whose  benefit  he  is  supposed  to 
tomey,  as  important  in  this  case.  For  notwithstand- 
Jourt,  in  Howell  v.  Baker,  (4  John.  Ch.  Rep.  121) 
t  the  rule,  disqualifying  solicitors  and  attornies  from 
log  at  sales  brought  about  by  their  agency,  had  strong 
ons  to  be  applied  to  the  case,  of  an  application  by  the 
It  in  an  execution  to  set  aside  a  purchase  made  by 
ntiff's  attorney,  the  late  Chancellor,  intentionally 
IV.  98 
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Iff  KQUTTT.  avoided  deciding  that  poiat,  though  it  was  directly  befort 
TooRTHcim.    hinr^  j^  that  suit.     I  think  the  doctrine  has  never  been  car- 
ried to  that  extent,  even  in  the  decisions  o(  the  Ungliati 
Courts,  which  have  gone  the  farthest  on  this  subject.     The 
reasons  why  the  attorney  or  agent  is  not  permitted  to  pur- 
chase, is  because  it  is  supposed  to  be  inconsistent  with  the 
duty  which  he  owes  to  those  for  whom  he  is  employed  to 
act ;  and  from  the  relation  whi::h  exists  between  the  ageal 
and  his  principal ;  or  between  the  attorney  and  his  cUenU 
But  these  reasons  cannot  apply  to  the  defendant  in  the  execu- 
tion.     The  plaintiff's  attorney  owes  no  allegiance  to  the 
defendant,  and  is  under  no  obligation  of  duty  to  take  care 
of  his  interest ;  neither  is  there  any  confidential  connexion 
existing  between  thetn.     There  can  be  no  doubt  of  the  right 
of  a  plaintili*  to  purchase  on  his  own  execution.      And  I 
think  there  can  be  as  little  doubt  of  the  right  of  the  attorney 
to  purchase  for  his  client,  with  his  assent ;  or  to  purchase 
for  himself,  or  as  the  agent  of  a  third  person,  with  the  like 
permission.     There  are  cases  in  which  the  client,  himself, 
is  not  permitted  to  purchase,  and  in  all  such  it  may  be 
proper  to  extend  the  like  prohibition  to  his  attorney  or  agent* 
The  case  of  a  solicitor  to  a  commission  of  bankruptcy,  in 
England,  is  one  of  this  description.     The  assignees  are  not 
permitted  to  become  purchasers  of  the  bankrupt's  effects ; 
and  the  same  rule  is  applied  to  the  solicitor,  to  the  commis 
sion,  who  is  their  agent  in  the  management  of  the  estate. 
He  cannot  purchase,  even  by  permission  of  the  assignees, 
without  the  consent  of  all  the  parties  interested  in  the  fund 
arising  from  the  sale.     (Ex  parte  James,  8  Yes.  Jun.  352.) 

All  the  cases,  on  the  subject  of  purchases  by  persons 
standing  in  the  situation  of  actual  trustees  for  the  sale,  were 
ably  and  elaborately  reviewed  by  Chancellor  Kent,  in  Dodou 
V.  Fanning,  (2  John.  Ch.  Rep.  252  ;)  it  would  therefore  be 
considered  presumption  in  me  to  go  over  that  ground,  and  I 
shall  not  attempt  it;  but  shall  content  myself  with  observ- 
ing that  the  principles  there  settled,  by  him,  have  been  sanc- 
tioned by  the  highest  Court  in  the  Union.  {Wormley  v. 
TForm/ey,  8  Wheat.  Rep.  441.)  In  all  sucli  cases,  the  rule 
appears  now  to  be  fully  settled,  that  the  purchase,  however 
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fair  and  honest  it  may  have  been,  must  be  set  aside  on  the  in  equity. 
application  of  any  of  the  parties  in  interest;  provided,  such 
application  be  made  within  a  reasonable  time  after  the  sale ; 
which  is  to  be  judged  of  by  the  Court,  under  all  the  circum- 
stances of  the  case.  And  the  fact  that  the  purchase  was 
made  by  the  trustee  through  the  intervention  of  a  third  per- 
too,  or  that  the  trustee  purchased  as  agent  for  another,  makes 
no  difference  in  the  legal  effect  of  the  transaction,  or  in  the 
application  of  the  general  rule.  A  person  who  is  incapaci- 
tated from  purchasing  on  his  own  account,  cannot  in  any  case, 
or  under  any  circumstances,  buy  as  the  agent  of  a  third  per- 
son.    (Ex  parte  Bennet,  10  Yes.  Jun.  381.) 

So  far  as  I  have  been  able  to  discover,  the  question  whe- 
ther an  attorney  can  become  a  purchaser  without  the  con- 
sent of  his  client,  for  whose  benefit  the  sale  is  made ;  or  whe- 
ther he  stands  in  the  same  situation  as  regards  his  client,  as 
the  trustee  or  other  agent  does  in  relation  to  his  cesiuy  que 
trustf  or  principal,  has  not  been  judicially  settled  in  any  of 
the  courts  of  this  country.  In  the  English  courts  the  rule  is 
frequently  referred  to  by  counsel,  as  being  perfectly  settled, 
and  well  understood.  But  even  there  I  have  been  able  to 
find  but  few  reported  cases,  except  in  bankruptcy,  where  a 
purchase  by  the  attorney  ha^  been  set  aside,  notwithstanding 
it  was  perfectly  fair  in  all  its  circumstances*  The  fact  that 
lands  are  not  there  sold  under  judgments  in  tlie  common  law 
courts,  and  that  sales  made  by  order  of  the  Courts  of  Equity 
are  examined  and  passed  upon  by  the  Court,  on  the  coming 
in  of  the  master's  report  of  the  sale,  will  probably  account 
for  the  small  number  of  cases  that  appear  in  the  English  re- 
ports. The  case  of  Owen  v.  Faulkee^  mentioned  in  n  note  to 
Lacy's  case,  (6  Yes.  Jun.  63i,)  was  a  purchase  by  the  solic* 
iter  in  the  cause ;  a  hill  filed  by  creditors ;  the  purchase  per- 
fectly fair;  the  solicitor  bidding  openly  in  the  presence 
of  very  respectable  persons  concerned  for  mortgages  and 
creditors,  and  declaring  that  he  was  bidding  for  himself; 
the  sale,  at  that  time  being  also  necessary.  The  reporter 
says,  "  but  the  general  rule  prevailed.**  And  the  sale  was 
set  aside  ;  as  had  been  done  in  a  number  of  cases,  there  men- 
tioned, where  the  porchase  had  been  made  by  the  aoiicitor 
to  the  commission  in  bankruptcy. 
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By  the  Roman  law  guardians  were  prohibited  from  par* 
chasing  the  property  of  their  wards ;  agents  and  attornies, 
the  property  entrusted  to  their  care  and  management ;  and 
generally,  ail  persons,  having  a  trust  or  charge,  were  disa- 
bled from  purchasing  the  property  which  was  the  object  of 
such  trust.     And  the  disability  was  extended  to  their  chil- 
dren, and  other  persons  under  their  control.    And  the  new 
civil  code  of  France,  has  carried  the  principle  to  its  fullest 
extent.       The  1596th  article,   under  the  title  **  Que  peut 
acheter  au  vendre*^  having  prohibited  on  sales  at  auction  or 
to  the  highest  bidder,  guardians  from  becoming  purchasers 
of  the  goods  which  they  have  in  guardianship;  agents  from 
purchasing  goods  of  which  they  have  the  charge  of  the  sale ; 
administrators,  those  things  the  settlement  whereof  is  com* 
mitted  to  their  care  and  administration ;  and  public  officers, 
the  goods  of  the  nation  of  which  they  have  the  orAennf^  of 
the   sale,  &c.  the  next  article  prohibits  the  Judges  of  the 
Courts,  and  their  petitioners,  or  suitors,  the  attornies,  regis- 
ters, bailiffs,  notaries  and  other  officers,  &c.     [Les  jvges, 
kurs  suppleants,  les  commissaires  du  gouvemementy  les  substi^' 
tutes^  les  greffies,  huissiers^  avoues,  defenseurs  officieux^  et  no- 
taries,'] from  becoming  the  purchasers  of  any  thing  connect- 
ed with  the  suits  litigated  in  the  tribunals,  within  the  juris- 
diction of  which,  they  exercise  their  functions ;  under  the 
penalty  of  having  the   sale  made  void,  and  of  paying  the 
costs  with  damages  and  interest.     (Code  Civil  Des  Francais, 
Liv.  3,  tit.  6,  ch.  2,  art.  1596,  1597.) 

The  principles  of  the  French  code,  so  far  as  it  relates  to 
attornies,  are  sustained  by  Lord  Thurlow,  in  HaU  v.  HaOeij 
(1  Cox.  Ca.  140.)     In  speaking  of  an  assignment  of  certaia 
debts,  made  by  an  administrator  to  an  attorney  who  had 
been  employed  generally  in  the  management  of  the  legal 
business  of  the  estate,  ho  declared  that  if  the  decision  rest- 
ed upon  the  simple  fact  of  the  assignment  only,  the  assignee 
should  not  be  entitled  to  any  advantage  from  the  purchase 
of  the  debts;  for  no  attorney  could  be  permitted  to  buy 
things  in  a  course  of  litigation,  of  which  litigation  he  has 
the  management.    And  in  the  case  of  the  petition  of  Fmo- 
0es  James,  in  bankruptcy,  (8  Yes.  85S.)  Lord  Eldon  set 
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uide  a  purchase  made  by  a  solicitor,  who  had  been  employed  n  sqititt* 
by  the  assignees  in  the  business  of  the  estate ;  although  the  ^^^^^ 
sale  was  perfectly  fair,  and  the  purchase  sanctioned  by  most 
of  the  persons  interested  in  the  estate  ;  the  amount  bid  being, 
at  the  time  of  sale,  considered  the  full  value  of  the  premi- 
ses. He  observes,  ^  this  doctrine,  as  to  purchases  by  trus- 
tees, assignees,  and  persons  having  a  confidential  character, 
stands  much  more  upon  general  principle,  than  upon  the  cir- 
cumstances of  any  individual  case.  It  rests  upon  this,  that 
the  purchase  is  not  permitted  in  any  case,  however  honest  the 
circumstances  ;  the  general  interest  of  justice  requiring  it  to 
be  destroyed  in  every  instance ;  as  no  Court  is  equal  to  the 
examination  and  ascertainment  of  the  truth,  in  much  the 
greatest  number  of  cases." 

But  it  is  supposed,  by  the  counsel  for  the  defendants,  that 
the  case  of  Beardsley  v.  Root^  in  the  Supreme  Court  of  this 
state,  (11  John.  Rep.  464.)  emd  Nellhorp  v.  Pennyman^  in 
the  English  Court  of  Chancery,  (14  Yes.  Jun.  517,)  have 
established  the  doctrine,  that  attomies  may  become  pur- 
chasers without  the  consent  and  against  the  interests  of 
their  clients.  In  the  first  case,  the  Supreme  Court  decided 
that  the  attorney  for  the  plaintiflT,  as  such,  without  other 
authority,  had  no  right  to  make  a  purchase  for  the  client ; 
especially  under  the  circumstances  of  that  case  ;  where  the 
elient  would  have  to  pay  the  amount  due  upon  an  older 
judgment.  And  the  attorney  having  made  such  purchase 
when  it  was  not  absolutely  necessary  for  the  protection  of 
his  client's  interests,  and  having  taken  a  deed  in  his  own 
name,  the  Court  held  him  liable  to  his  client  for  the  amount 
bid  on  his  execution.  In  the  other  case.  Lord  Eldon  refused 
to  discharge  the  solicitor  in  the  cause  from  a  purchase  of 
the  property,  which  had  been  made  by  him'  to  prevent 
the  sale  at  an  under- value.  And  he  declared  that  the  solici* 
tor  purchasing  under  such  circumstances  must  keep  the 
property,  if  the  Court  thought  he  ought  to  keep  it.  This 
last  case  was  not  a  contest  between  the  attorney  and  client, 
but  it  was  an  application  to  be  relieved  from  the  purchase, 
that  there  might  be  a  re-sale ;  and  other  parties  in  the 
cause,  besides  his  own  client,  had  an  interest  in  the  question 
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iw  SQUITT.  And  might  bold  him  to  his  purchase.  Neither  of  these  cages 
roomTH  cia.  establish  the  right  of  the  attorney  to  purchase  for  himself 
as  against  his  client.  They  are  both  founded  upon  a  prin- 
ciple which  is  well  settled,  both  in  equity  and  at  law  ;  that 
a  person  cannot  be  relieved  from  the  consequences  of  his 
own  illegal  act.  Any  person,  who  is  a  party  in  interest, 
and  who  supposes  himself  injured  by  the  illegal  act,  may  ap- 
ply for  redress,  if  he  thinks  proper  to  do  so.  If  a  re-sale  of 
the  property  is  ordered,  it  is  to  be  put  up  again  at  the  price 
bid  by  the  former  purchaser ;  and  if  nothing  further  is  bid 
be  may  be  compelled  to  take  the  property  and  to  account 
for  the  proceeds  of  the  first  sale.  ( Whe^xltUe  t.  Ccoksom, 
6  Ves.  Jun.  682.  Ex  parte  Reynolds,  5  Yes.  Jun.  707, 
Ex  parte  Lacey,  6  Yes.  Jun.  625.  Jackson  v.  Van,  Datfum^ 
5  John.  Rep.  48.)  If  an  attorney  is  not  authorized  to  pur- 
chase for  his  client  in  any  case,  or  under  any  circomstanres, 
without  an  express  authority  for  that  purpose,  it  does  not 
necessarily  follow,  that  he  has  the  right  to  purchase  for  him* 
self,  or  as  the  agent  for  a  third  person.  He  still  has  a  duty 
to  perform,  in  the  execution  of  the  trust  reposed  in  Um  as 
attorney.  1  incline  to  the  opinion,  that  there  may  be  cases 
in  which  it  would  be  the  duty  of  the  attorney  to  purchase 
for  his  client  if  it  became  absolutely  necessary  to  do  so,  ia 
order  to  prevent  a  very  great  sacrifice  of  property,  and  a 
certain  and  irreparable  loss  to  his  client  And  this  seems 
to  be  the  opinion  of  the  Court  ia  Beardsley  v.  Root ;  thoogfa 
I  admit  it  must  be  an  extreme  case,  to  justify  such  an  inter* 
ference  by  the  attorney,  without  consulting  his  client. 

But  in  this  case,  althou^  Cramer  had  no  authority  to  por* 
chase  for  the  complainants,  he  had,  in  virtue  of  his  charae- 
ter  of  attorney  in  the  execution,  the  power  to  direct  and 
eontrol  the  proceedings  thereon.  What  he  found  that  ihs 
interests  of  a  part  of  his  clients  were  about  to  be  sacrificed, 
in  their  absence,  in  consequence  of  the  combinatioQ  among 
the  other  piaintiflfs  in  the  execution  he  could  have  appriKd 
the  officer  thereof,  and  requested  him  to  postpone  the  sals. 
And  if  the  sheriff  had  refused  to  adjourn  the  sale«  under  sndl 
circumstances,  and  had  proceeded  to  sacritke  the  piopciif, 
the  Comt  wodd  have  set  aside  the  proceedings  as  fxmni^ 
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lent  and  oppressive  on  the  part  of  the  officer.  {McDonald  ^  j^^^^» 
V.  Neibon^  2  Cowen's  Rep.  191.  per  Savage,  C.  J.)  It  was 
urged  by  the  defendant's  counsel,  that  Marvin  had  no  right 
to  complain  because  he  was  requested  by  De  Wolf  to  attend 
the  sale  and  bid  upon  the  property,  and  he  declined  attend* 
ic^.  What  hit  reasons  were,  for  not  attending,  does  noi 
appear.  His  debt  was  small,  when  compared  with  moat  oi 
the  others,  and  he  probably  supposed  the  property  would  seU 
for  something  like  its  fair  value.  He  had  a  right  to  presumo 
tho  sale  would  be  conducted  in  good  faith,  under  the  iaune* 
diate  observation  of  his  attornies ;  both  of  whom  resided  at 
the  place  where  the  sale  was  to  be  made.  He  could  not  war 
ticipate  that  there  would  be  a  combination  among  the  othei 
creditors,  to  prevent  a  fair  competition ;  or  which  would 
have  the  effect  to  destroy  all  competion  among  themselves 
and  thus  reduce  the  amount  of  the  bids.  Much  less  could  ha 
anticipate  that  one  of  those  attornies,  with  the  knowledge 
that  such  an  arrangement  had  been  entered  into,  would  not 
only  suffer  the  property  to  be  thus  sacrificed,  but  that  be 
would  also  become  the  agent  of  the  purchasers  to  bid  in  the 
property  for  them.  And  certainly  that  attorney  mistook  the 
duty  which  was  imposed  upon  him  by  the  relation  in  which 
he  stood  to  the  complainants,  when  he  consented,  under  suoh 
circumstances,  to  make  the  purchase  as  the  agent  of  the  Wa* 
terford  creditors,  without  first  letting  the  complainants  know 
that  he  would  no  longer  attend  to  their  rights,  in  the  colleo* 
tion  of  the  judgment.  It  is  true  Cramer,  in  his  answer,  saya 
he  was  only  employed  to  enter  judgment  and^issue  execution. 
But  I  do  not  understand  him  to  mean  that  there  was  any  spe- 
cial agreement  or  understanding  that  he  should  do  that  and 
nothing  more ;  but  only  as  intending  to  say,  there  was  no* 
thing  said  about  any  further  services.  This  would  leave  him 
the  full  control  of  the  execution,  on  a  retainer  to  enter  the 
judgment  and  to  issue  execution,  as  in  ordinary  cases. 

There  are  strong  reasons,  on  the  ground  of  public  policy, 
against  permitting  the  attorney  to  become  the  purchaser, 
either  for  himself  or  as  agent  of  another,  in  any  case,  where 
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m  sQutTY.  It  can  possibly  interfere  in  any  manner  with  the  rights  or  iiv 
rovETH  cia-  tercsts  of  his  client.  And  I  strongly  incline  to  the  opiDioo, 
v^ky-^/  that  the  only  safe  rule,  is,  to  set  aside  all  such  parchases,  as 
Hawlflj  q{  course,  on  the  application  of  the  client,  where  the  pur- 
[Cnmw.  chase  has  been  made  without  his  knowledge  and  consent,  if 
any  part  of  his  debt  remains  unsatisfied.  But  it  is  not  ne- 
cessary that  I  should  go  that  length  for  the  decision  of  this 
ease.  It  is  not  necessary  for  me  to  carry  the  doctrine  to 
the  extent  to  which  it  is  carried  by  the  Napoleon  Code^  which 
is  only  an  extension  of  the  principles  of  the  Macedonian  De* 
arte  of  the  civil  law ;  or  even  to  the  extent  to  which  it  has 
been  carried  in  the  English  Courts ;  where  the  sate  would 
be  set  aside  without  showing  any  unfairness  or  want  of  con- 
sideration in  the  purchase.  It  will  be  sufficient  if  I  apply 
to  this  case,  the  general  principles  which  regulate  and  are 
applicable  to  the  dealings  between  attorney  and  client  The 
rule,  as  I  understand  it,  is  this :  an  attorney,  retaining  that 
character,  may  contract  with  his  principal,  where  the  prin- 
cipal is  acting  in  his  own  right,  and  not  as  agent  or  trustee 
fbr  another ;  or  he  may  purchase  at  public  auction,  or  pri- 
vate sale,  in  cases  where  his  client  is  interested  in  the  pro- 
ceeds  of  such  sale,  provided  the  purchase  is  made  with  the 
knowledge  and  consent  of  his  client.  But  in  all  cases  wbero 
the  relation  of  attorney  and  client  exists,  and  which  is  in 
any  manner  referrable  to  the  subject  of  the  purchase,  whether 
such  purchase  be  made  by  the  attorney  on  his  own  account, 
or  as  the  agent  or  for  the  benefit  of  others,  the  purchaser 
must  be  subject  to  the  onus  of  making  it  fully  manifest  that 
no  advantage  has  been  taken  of  the  client.  Testing  the  pre- 
sent case  by  this  rule,  the  purchase  at  the  sheriflT's  sale  cooM 
not  be  supported,  even  if  the  attorney  had  bid  with  the  knowl* 
edge  and  permission  of  the  complainants.  The  propertj  wis 
purchased  at  a  very  great  undervalue,  leaving  their  debts 
unsatisfied.  Under  such  circumstances  it  would  still  be  in- 
cumbent on  the  purchaser  to  satisfy  the  Court,  beyond  all 
doubt,  that  the  attorney  was  ignorant  of  the  Tahie  of  tbt 
property,  or  that  he  fully  apprized  the  complainants  of  its 
real  value  before  the  sale.  If  the  attorney  knew  that  Pse- 
bles  wished  to  become  a  purchaser  of  the  property,  and  ♦h^ 
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■  be  was  willing  to  pay  its  real  value,  or  something  near  that  in  sQiimr. 
I  Talue,  it  would  be  necessary  for  liim  to  show  that  his  clients    '**'"■  ^*** 
I  were  informed  of  that  fact,  before  he  could  be  permitted  to 
I   apstain  a  pur<:ha8e  to  himself,  at  an  undervalue.    But  tliough 
I    sufficient  was  stated  in  the  bill  to  create  a  suspicion  that  be 
t    was  aware  of  tlie  fact,  which  is  all  that  was  necessary  to 
I    throw  upon  the  defendants  the  burthen  of  removing  such  sus- 
picion, the  attorney  does  not  deny  his  knowledge  of  the  fact ; 
but  contents  himself  with,  only,  denying  that  he  has  any  re- 
collection that  Peebles  apprised  him  of  his  intention  to  attend 
the  sale  and  that  he  promised  to  give  him  notice  of  the  time 
and  place.    If  he  had  only  heard  the  fact,  from  some  other 
source,  he  would  be  bound  to  communicate  that  information 
to  his  clients,  before  he  could  be  permitted  to  purchase  at  so 
great  an  undervalue,  even  with  their  consent.    And  if  he 
bad  no  such  knowledge  or  information,  it  should  have  been 
fully  and  explicitly  denied  in  his  answer.    And  before  he 
could  become  the  purchaser,  as  the  agent  of  the  Waterford 
creditors,  it  would  also  be  indispensably  requisite,  that  he 

,  should  give  information,  to  the  comphiinants,  that  he  was 
employed  to  bid  for  those  creditors ;  and  also  of  the  agree- 
ment which  they  had  made  not  to  bid  against  each  other, 
nd  to  divide  the  profits  of  the  purchase  in  proportion  to 
their  debts.  (Sugden's  Law  of  Vend.  481.)  Again :  the 
property  was  bid  in,  by  the  attorney,  for  about  one  sixth  part 
€i  its  known  cash  value ;  and  this  total  inadequacy  of  price 
when  taken  in  connexion  with  the  other  circumstances  of 
this  ease  is  sufficient  to  vacate  the  sale.  As  between  par- 
ties perfectly  independent  of  each  other,  where  no  confiden- 
tial relation  exists  between  them,  and  where  no  undue  in- 
fluence has  been  exercised,  mere  inadequacy  of  price,  un- 
less 4t  be  so  great  as  to  be  evidence  of  fraud,  is  not  sufficient 
to  avoid  a  purchase ;  especially  where  the  sale  was  at  pub- 
lic auction.  But  the  rule  is  otherwise  where  the  relation  of 
attorney  and  client  exists,  between  the  purchaser  and  the 
person  interested  in  selling.  In  contracts  between  attorney 
and  client,  if  there  is  a  great  tnadeqoaey»,in  the  price  paid 
on  a  purchase  by  the  attorney,  the  contract  will  not  be  sus- 
tained in  m  QMMof  Eqmty.  (Oiftiefi  v.  Ayst,  6  Vea.  Jim. 
yoft.iy.  M 
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iif  Bqumr.  266.     Wood  v.  Doumes^  18  Vcs.  Jud.  126.    Morse  v.  Roynl^ 
roiram  c«-    ]2  Vc8.  Jun.  873.  MonUsquieu  v,  Santfyst,  18  Vcs.  Jun.  311. 
Newman  v.  Payne,  2  Ves.  Jun.  200,  4  Bro.  C.  C.  850,  S.  C. 
Butler  V.  Haskell,  4  Desnus,  Ch.  K.  702.) 

It  is  true,  that,  in  Wendell  v.  Van  Uensselaer,  (1  John.  Ch. 
Rep.  344)  Chancellor  Kent  refused  to  set  aside  a  deed  giTen 
,  to  an  attorney,  although  there  was  a  great  inadequacy  of  con- 
sideration. But  it  will  be  seen,  bv  a  reference  to  that  case* 
that  the  attorney  had  not  been  employed  as  such  in  relation 
to  the  property  in  question.  In  the  language  of  an  English 
Chancellor  he  was  not  attorney  in  hacre;  neither  was  he 
the  general  agent  of  Wendell,  in  relation  to  bis  property. 
Under  the  circumstances  of  that  case.  Van  Rensselaer,  not 
being  the  attorney  of  Wendell  in  relation  to  this  matter  might 
become  the  purchaser,  as  he  was  under  no  obligations  of  du- 
tv  to  advise  in  relation  to  that  transaction.  But,  even  in  that 
case,  the  Chancellor  declared  that  if  he  had  been  able  to  dis* 
cover  the  least  scintUlaoi  fraud  or  imposition,  on  the  part  of 
Van  Rensselaer,  in  procuring  the  deeds,  he  should  annul  the 
transaction. 

But  it  has  been  urged,  in  this  case,  that  the  complainants 
have  lost  their  remedy,  by  lapse  of  time.  In  cases  of  int" 
plied  trusts,  in  relation  to  personal  property,  or  the  rents  and 
profits  of  real  estate,  where  persons  claiming  in  their  own 
right  are  turned  into  trustees  by  implication,  or  by  opera- 
tion of  law,  it  is  a  general  rule,  that  the  right  of  action,  io 
equity,  will  be  considered  as  barred  in  six  years,  in  analogy 
to  the  limitation  at  law.  And  probably  if  the  cooMiieiioe* 
ment  of  this  suit  had  been  delayed  a  few  daya  kwger,  the 
complainants  would  have  lost  all  remedy,  by  the  opeiaCMNi 
of  the  statute  of  limitations.  In  cases  of  this  deacripck», 
independent  of  the  statutes  of  limitation,  if  the  penoB  enti* 
tied  to  relief  against  an  improper  purchase,  aoqnieaea  for  a 
long  time,  without  making  any  objection,  or  briogiog  a  snitt 
equity  will  not  grant  relief.  Bui  in  this  case  there  has  aot 
been  any  acquiescenceof  either  of  the  complainaots  ;  neither 
is  the  length  of  time  sufficient  to  bar  their  ctaim.  The  stal* 
ute  of  limitations  cannot  apply  to  this  case,  becmuse  dbe 
suit  was  commenoed,  and  the  appearanea  of  the  defendanti 
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actually  entered  therein,  within  six  years  after  the  land  was  in  squity. 
converted  into  money,  by  the  sale  to  Peebles.  The  short-  «»"«  «». 
est  limitation  of  actions  at  law,  in  this  state,  respecting  real 
property,  is  twenty  years;  and  by  analogy  that  wonld  bo 
tl^  shortest  period  which  a  Court  of  Equity  would  be  bound 
to  consider  as  an  absolute  bar  to  the  equitable  rights  of  the 
complainants  upon  the  land,  while  it  remained  in  the  liandt 
of  the  defendants. 

But  in  cases  of  this  kind,  Courts  of  Equity  have  frequent- 
ly refused  relief  where  the  suit  was  commenced  within  the 
twenty  years ;  not  however  on  the  ground  of  any  analogy 
to  the  limitation  of  actions,  of  the  like  nature,  at  law,  but  on 
the  principle  that  acquiosococe,  for  a  great  length  of  time, 
after  the  party  was  in  a  situation  to  enforce  his  right,  and 
with  a  full  knowledge  of  the  facts,  was  evidence  of  a  waiver, 
or  abandonment  of  the  right.  In  all  cases  like  the  presenty 
the  application  to  set  aside  the  sale,  or  for  other  relief,  must 
be  made  within  a  reasonable  time ;  but  what  is  a  reasonable 
time,  cannot  well  be  defined,  so  as  to  establish  any  general 
rule ;  and  must  in  a  great  measure  depend  upon  the  exe* 
ercise  of  the  sound  discretion  of  the  Court,  under  all  the 
circumstances  of  each  p  .rlicular  case.  In  Chregory  v.  Ore- 
gory^  (Cooper's  Ch.  Ca.  201,)  tlie  Master  of  the  Kolls,  re- 
fused to  set  aside  a  purchase,  by  a  trustee,  after  a  lapse 
of  eighteen  years.  In  Bergen  v.  Bennett  (1  Caines' Ca.  in 
Error,  1,)  tlie  Court  of  Errors  refused  the  application,  after 
tixteea  years  acquiescence.  In  Butler  v.  Haskellf  the 
Court  of  Chancery  of  South  Carolina,  did  not  consider 
eleven  yean  an  unreaiooable  delay;  and  in  many  cases 
relief  has  been  granted  after  a  much  longer  period.  (Pur^ 
eeUw.irNamara.  14  Ves.  91.  PickeU  v.  Loggon,  14  Ves. 
%14^- Jaiaich  v«  JEfoIcA,  0  Yes.  202.  Murray  v.  Palmer^  3 
Sch.  and  Lef.  474.) 

Having  arrived  at  the  conclusion  that  the  validity  of  Cra- 
mer's purchase,  for  the  Waterfbrd  creditors,  cannot  be  sus- 
tained ;  and  that  ibe  remedy  has  not  been  lost  by  lapse  of 
time;  I  now  come  to  tlic  last  question  id  the  cause: — To 
what  relief  are  the  complainants  in  this  case  entitled?  It  is 
urged  by  thq  defos/Jlfiit'a  couniel..tbat,  if  the  purchase  by 
the  attorney  was  lUbgnU  it  was  a  fraud  upon  the  whole 
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The  preinises  haTing  beeo  porchaied,  br  Peebles,  boma 
JUe^  without  notice  of  aoj  fraud  or  ill^alitT  in  tbe  fberiff's 
sale,  tbe  purchase  made  by  him  must  be  sostaioed ;  and  of 
course  there  can  be  no  resak  upon  tbe  ezecmioo.  (Per 
Brakenridge.  J^  S  Binney,  M.)  The  reflsedy  in  cases  like 
tbe  present  goes  to  the  persons  who  had  an  interest  in  tbe 
property  befi>re  the  sale,  and  no  other  person  can  apply  to 
set  the  sale  aside.  (2  Hen.  dc  Monford,  945w  5  John.  Rep. 
47.)  In  this  case  the  whole  raloe  of  tbe  property,  being  in- 
sufiicient,  to  satisfy  the  judgment  on  wfaicfa  it  was  s€>ld,  no 
person,  except  the  comphinants,  ooold  ha^e  any  interest  in 
the  remedy,  unless  it  might  be  Berry,  the  defendant  in  tbe 
execution.  He  has  no  interest  in  the  (fistribotioo  of  the 
fund  raised  by  the  sak  to  Peebles,  and  therefore  is  not  a  ne- 
cessary party  to  this  suit*  And  it  may  not  be  too  late  for 
him  to  compel  the  piaintib,  in  the  jui%Dient,  to  allow  tbe 
whole  amount  of  the  purchase  money,  paid  by  Peebles,  to- 
wards satisfying  the  judgment,  if  the  purchase  at  the  sfaeriflTs 
sale  should  be  considered  illegal,  as  against  him. 

In  cases  of  purchases  by  trustees,  or  others  wiio  are  not 
authorised  to  purchase  without  tbe  consent  of  their  priori* 
pal  or  ceslaqr  ^ae  IrssC,  the  rule  of  equity  is,  that  if  the  pur- 
chaser has  not  dirested  himself  of  the  property,  it  is  to  be  put 
up  again,  at  the  amount  of  the  former  bid,  together  with  the 
▼alue  of  beneficial  and  lasting  improirements,  made  ihereuo 
after  the  sale,  and  if  it  brings  nothing  mote,  he  is  to  be  hoi- 
den  to  his  purchase.  But  if  he  htspaned  with  the  estate,  be 
may  be  compelled  to  account  for  all  the  property  wUch  has 
been  made  by  him  oo  the  resale.  (Per  James  Ch.  4  Des. 
Ch.  Kep.  M9L  Arm  ▼.  Fmnimg,  S  John.  Ch.  Repu  S71. 
RamdaU  r.  EriwgUm,  10  Ves.  42SL  lester  t.  firthi,  t  Yes. 
691.  F^r  Tilghman,  C  J.  4  Binney,44.  fsjMrfc  Jby. 
aeUi,  5  Ves.  707.  #hr  ▼.  Umenmik,  3  Bro.  Ck  Ca.  40iL 
JEr  ^MTfe  Locsy,  6  Yes.  flU.  Adbr  t.  JbslalC  4  D^s.  Ch. 
R.  7I«.  Xarrf  Ovdbidk  ▼.  FcnaNt,  4  Yes.  417.)  And 
accordii^  to  the  ^hftians  im  As  ▼,  Mmi  asrf,  he  mwst  pay 
spoathspfsiliwhidihahaaBsmlsapfm  the  aale. 
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I  shall  therefore  decree  that  the  complainants,  respectively  in  sqititt. 
are  entitled  to  llieir  rateable  proportions,  of  the  amount  '«^*™^'*- 
which  was  raised  by  the  sale  to  Pieebles,  of  the  Uerry  farm  ; 
deducting  therefrom  the  costs  and  sheriff's  fees,  and  the  bal- 
ance due  on  Cramer's  judgment,  amounting  in  all  to  958,12. 
And  that  they  are  entitled  to  interest,  on  the  amount  of  such 
rateable  proportions,  from  the  time  of  the  last  mentioned 
sale,  excepting  on  such  part  thereof  as  was  left  io  the  hands 
of  Cramer  for  their  use.  The  apportionment  to  be  made 
agreeably  to  the  principles,  and  on  the  amounts  or  spms, 
above  settled  as  due  to  the  respective  parties.  That  the 
defendant  Cramer  pay  to  the  complainants  the  amount  re* 
ceived  for  them,  respectively,  which  has  not  already  been 
paid  over  by  him.  And  that  the  other  defendants  pay  to 
them  the  residue  of  their  proportionate  shares,  respectively, 
and  the  interest  thereon  as  aforesaid ;  together  with  the  costs 
of  the  complainants  in  this  suit  to  be  taxed.  And  in  as  much 
as  they  have  not  disclosed  the  amount  of  the  purchase  money* 
received  by  tliem  respectively,  in  such  a  manner  as  to  enable 
me  to  decree  contribution  among  them,  I  shall  direct  that 
the  com[4ainants  have  execution  against  them,  jointly,  for  the 
amount  due,  with  the  costs.  And  if  any  of  them  shall  be 
compelled  to  pay  more  than  what  he  or  they  shall  consider 
their  just  and  equitable  proportion  thereof,  he  or  they  may  go 
before  the  Clerk  of  this  Court,  or  a  Master  in  Chancery,  on 
the  foot  of  the  decree,  and  obtain  a  report  of  the  amount, 
which  has  been  received  and  paid  by  the  said  Waterford 
creditors  respectively,  and  a  statement  of  the  account  be- 
tween them,  on  the  principles  of  the  decree  in  this  cause ;  to 
the  end,  that,  on  the  coming  in  of  said  report,  such  further  de- 
cree may  be  made,  for  an  equitable  contribution  between 
them,  as  shall  be  just ;  and  that  the  usual  liberty  be  given  to 
the  Masier  to  examine  the  parties  and  others  on  oath,  and  to 
compel  the  production  of  books  and  papers,  on  ihib  taking  of 
such  account.** 

The  following  decree  was  entered  in  the  cause : 
''This  cause  having  been  heard  on  the  pleadings  and 
proofs,  at  the  stated  term  of  this  Court,  in  March  last,  and 
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u  mciTT.  [he  ■ame  been  duly  considered  by  the  Court,  it  is  tfaia  dt 

ndK-racu.     OKDERSD,     AIUL'DGBD,    DECLARED    Bod     DECREED,     and     ll 

^^■v^^  Court,  by  virtue  of  the  authority  therein  vested,  doth  o 
Hawiar  QBE,  AWittNiB,  DECLARE  and  DECREE,  that  the  complainsai 
Cw^ai-  S.  H.  As  A.  H.  have  no  right,  or  claim,  to  any  part 
the  proceeds  of  the  judgment,  against  B.  in  favor  of  ll 
said  complainants  and  others,  for  SlSiOOO  of  debt,  besid 
damages  and  costs,  entered  in  the  Supreme  Court  of  judic 
ture,  on  the  9th  day  of  August,  1816,  in  the  said  pleadiu] 
and  proof  particularly  mentioned,  over  and  above  their  oi 
ginal  debt,  induded  therein  ;  for  an  account  of  the  asaig 
ment  of  the  judgments  in  favor  of  W.  G.  against  P.  ai 
against  the  saiil  B.  in  the  said  pleadings  also  mentiooc 
And  it  is  further  declared  and  decreed,  that  the  aisignmej 
made  by  P.  to  W.  D.  W.  one  of  the  defendants,  of  the  i 
tereat  of  the  said  P.  in  the  said  judgment,  in  favour  of  ti 
complainants  and  others,  against  B.  was  not  valid  for  ai 
greater  sum  than  9800,  which  was  the  whole  amount  th 
was  actually  due,  on  the  said  judgment,  to  the  said  P.  I 
debts  due  from,  and  responsibilities  incurred  for  the  said 
And  it  is  therefore  decreed  that  the  said  assignment  from 
of  his  interest  in  the  said  judgment,  be  permitted  to  stand  i 
the  said  sum  of  9890,  with  tlic  interest  thereon  as  berei 
ter  mentioned,  only:  and  lliat  the  residue  of  the  sum 
•24,50  included  in  the  said  judgment  for  Va.  suppos 
debts  and  responsibilities,  together  with  the  sum  of  SSI 
paid  by  tbe  said  D.  to  K.  dt  S.  before  the  sheriff's  sale  und 
the  said  judgment  be  considered  as  stricken  out  of  the  si 
judgment.  And  it  is  further  aoiudoed.  declared,  and  s 
CRBBD)  that  tbe  relative  proportions,  rights  and  interests 
the  parties  respectively,  in  the  said  judgment,  against  B. 
the  lime  of  the  sale,  of  Ihe  Berry  farm,  under  tbe  said  ju( 
noenttwere  ai  follows  to  wit :  there  was  due  to  S.  &  A. 
•1300,  to  (J.  M.  9500,  to  H.  &  M.  •1820,  to  K.  &,  S.  •31 
and  to  W.  D.  W.  for  his  original  debt,  and  for  (be  amot 
due  to  him  under  the  assignment  from  P.  •1840,  with  int 
est  on  llie  said  sums,  respectively,  from  the  6th  day  of  j 
gust,  1616.  And  it  appearing  to  this  Court,  by  the  i 
pleadings  and  proofs,  that  the  defendant  J.  C.  at  the  alieri 
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sale*  00  the  execution  issued  upon  the  said  last  mention-  nf  E^irrrr. 
ed  judgment,  became  the  purchaser  of  the  Berry  farm,  as  ^op*™  ci», 
the  agCLt  of  the  other  defendants,  under  an  illei^al  agree- 
ment, between  such  defendants,  not  to  bid  against  each 
other,  at  the  said  sheriff's  sale,  but  to  employ  the  said  J.  C. 
to  bid  for  them  jointly,  and  to  divide  the  profits  which  might 
be  made  on  such  purchase,  between  them  in  proportion  to 
their  respective  debts ;  and  it  further  appearing  to  this  Court 
that  at  the  time  of  the  said  purchase,  the  said  J.  C.  was  the 
attorney,  as  well  of  the  complainants  as  of  the  said  defend- 
ants on  the  execution  upon  which  the  said  sheriff's  sale  was 
made ;  and  that  he  made  the  said  purchase,  as  agent  of  the 
other  defendants,  in  this  cause,  in  consequence  of  such  ille- 
gal agreement  between  them,  and  in  the  absence  of  the  com- 
plainants, and  without  their  knowledge  or  consent ;  and  that 
the  amount  bid  at  the  said  sheriff's  sale,  and  for  which  the 
said  premises  were  struck  off,  to  the  said  attorney  was  less 
than  one  fifth  of  the  known  cash  value  of  the  said  farm ; 
whereby  nearly  the  whole  of  the  complainants  debts,  secur- 
ed by  the  said  judgment  remain  unsatisfied ;  it  is,  there- 
fore, further  adjudged,  dbclaked  and  dbobkbd  that  the 
said  purchase  of  the  Berry  farm,  by  the  said  J.  C.  as  the 
agent  of  the  other  defendants,  was  illegal,  fraudulent  and 
void,  as  against  the  complainants  in  this  cause.  But  it  fur- 
ther appearing  to  this  Court,  that  after  the  said  illegal  and 
fraudulent  purchase  of  the  said  Berry  farm,  to  wit,  on  tlia 
26th  day  of  December,  1617,  and  within  six  years  before  the 
time  of  filing  the  bill  of  the  compIainantSt  and  of  the  enter- 
ing the  appearance  of  the  defendants,  in  this  cause,  the  said 
J.  C.  as  agent  of  the  said  other  defendants,  sold  the  said 
Berry  farm  to  H.  P.  for  the  sum  of  93600 ;  and  that  the  said 
H.  P.  purchased  bona  fide^  and  actually  paid  the  purchase 
money,  without  notice  of  such  illegality  or  fraud,  in  the  pur* 
chase  at  the  sheriff's  sale ;  it  is  further  dbcrbxd  and  db- 
claked, that  the  said  sheriff's  sale,  and  the  said  sale  to  the 
said  H.  P.  be  permitted  to  stand  and  remain  valid,  for  the 
protection  of  the  legal  and  equitable  rights  of  the  saidfoiui 
fide  purchaser;  and  that  the  said  complainants  are,  in 
equity,  entitled  to  their  rateable  proportions  of  the  purchaaa 
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,  moncr,  received  on  ihe  sale  to  the  said  H.  P.  And  i 
further  deci^red  and  decrees,  that  the  cosls  of  enter 
ihc  judgment  and  issuing  the  said  cxcculion,  and  the  sheril 
fees  on  the  same,  and  the  balance  of  an  older  judgm 
against  the  said  B.  in  favor  of  the  said  J.  C.  which  vita 
lien  on  the  said  fann,  ami  which  costs,  sheriff's  fees,  a 
balance,  amount  lo  tdSilS,  were  properly  retained  byi 
said  J.  C.  and  paid  out  of  the  monies  received  on  the  s: 
sale  to  H.  P.  And  that  out  of  tite  residue  of  the  mouies 
ccived  on  (lie  said  sate  to  H.  P.  amounting  to  the  sum 
•3&4I,88  Ihe  said  S.  &.  A.  H.  were  entitled  lo  receive 
sum  of  •7^,24,  and  the  said  V,  M.  was  entitled  to  rece 
9307,40,  as  their  rcsiwclive  rateable  proporlioas  of  the  v 
purchase  money,  in  proportion  to  the  amounts  due  them 
the  said  Judgment  against  B.  And  it  further  appearing 
the  Court,  that,  of  the  sums  which  the  complainants  were 
entitled  to  receive,  the  defendant  J.  C.  received  and  has 
his  hands,  for  the  use  of  the  said  U.  M.  841.2-2;  and  i 
he  also  received,  for  the  use  of  the  said  S.  &:  A-  H.  the  s 
of8107,10;  of  which  sum  he  has  paid  over  to  (hem  8ft4. 
and  that  the  residue,  813,07,  remains  in  his  hands  for  th 
use  ;  it  is  further  ordbebd,  adji-dggd  and  DsrKEED,  that  I 
said  J.  C,  pay  over  to  Ihe  said  complainants,  respectivi 
the  said  sums  of  moricy  so  remaining  in  his  hands  for  tb 
use-  And  the  said  other  defendants,  H.  &  H^  K.  &  S.  i 
W.  D.  W.  having  divided  the  residue  of  the  money,  wh 
belonged  to  the  said  complainants,  among  themselres:  t 
not  having  disclosed  the  amount  thereof,  which  ibey  hi 
severally  and  respectively  received,  in  such  manner  as 
enable  the  Court  to  decree  contribution,  among  them,  in  i 
payment  of  the  same,  to  the  complainants ;  it  is  fonber  < 
DSEED,  AJUweED  sod  DECKEBD,  that  tlic  Said  five  lasi  m 
tioned  defeodaots,  are  jointly  and  severally  liable  for 
payment  thereof,  to  the  said  complainants,  together  n-itb 
interest  thereon  from  the  lime  they  so  received  and  divi. 
the  same  between  them,  at  the  time  of  the  sale  to  H 
And  it  is  therefore  further  oedemxd,  ADJUDCBik  and  Xttcai 
that  the  said  fife  last  mcDiiooed  defendants  pay  to  the  t 
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S.  &  A«  H.  $602,08,  for  their  proportion  of  the  residue  afore-  or  equitt. 
taid ;  and  that  they  also  pay  to  them  interest  thereon,  at 
the  rate  of  seven  per  centum  per  annum,  for  the  said  26th 
day  of  December,  1817,  until  they  so  pay  the  same  ;  and  that 
the  said  last  mentioned  defendants  also  pay  to  the  said  (J.  M* 
for  bis  proportion  of  the  said  residue,  the  sum  of  9266,18, 
together  with  the  interest  thereon,  at  the  rate  and  from  the 
time  last  aforesaid,  until  they  shall  so  pay  the  same ;  and 
that  the  said  five  last  mentioned  defendants  also  pay  to  the 
complainants  their  costs  of  this  suit  to  be  taxed ;  and  that 
the  said  complainants  have  execution  for  the  said  sums,  so 
adjudged  to  them,  with  the  interest,  as  aforesaid,  and  costs, 
agreeable  to  the  course  and  practice  of  the  Court. 

And  it  is  further  ordered  and  decreed,  that,  if  any  of  the 
taid  five  last  mentioned  defendants  shall,  under  this  decree, 
be  compelled  to  pay  more  than  his  or  their  equitable  propor- 
tion of  the  said  sums,  so  adjudged  to  the  said  complainants, 
or  of  the  costs  of  this  suit,  such  defendant  or  defendants  may 
apply  to  a  Master  in  Chancery,  or  to  the  Clerk  of  this  Court, 
on  the  foot  of  this  decree,  and  obtain  a  report  of  what  has 
been  received  and  paid  out  by  the  said  last  named  defend- 
ant, respectively,  and  a  statement  of  the  account  thereof  be- 
tween them,  on  the  principles  of  this  decree,  to  the  end, 
that,  on  the  coming  in  of  the  said  report,  such  further  order 
and  decree  may  be  made  for  an  equitable  contribution  among 
the  said  defendants,  as  shall  be  just.  And  the  usual  liberty 
is  given,  to  the  said  Master,  or  Clerk,  to  examine  the  parties, 
and  all  other  parties  on  oath,  as  witnesses,  and  to  compel 
the  production  of  books  and  papers,  upon  taking  such  ac« 
count,  as  be  shall  deem  proper  and  necessary/' 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABANDONMENT. 

See  Insurance,  1,  3,  8,  4,  5,  6»  7,  8. 

ABATEMENT. 

See  Misnomery  1,  2,  8,  6. 

ABUTTALS. 

See  Deed,  10.    View,  3. 

ACCOUNT. 

See  Jurisdiction,  8. 

AC  ETLUH . 

SeeBail«8. 

ACKNOWLEDGMENT  OF  DEEDS. 
See  Mortgage,  5,  6* 

ACQUITTAL,  EFFECT  OF. 

See  Variance,  5,  6. 

ACTION. 

See  Assumpsit.  Bastardy.  Bills  of 
Exchange  and  Promissory  Notes, 
8.    Dogs,  1.    District  Attorney, 


1.  Factor.  Frauds,  Statute  of. 
Freight,  8,  6.  Insurance,  17. 
Lex  Loci,  2,  14.  Master  and 
Servant,  1,  2.    Mesne  Profits,  5. 

ACTION  OF  ASSUMPSIT. 

See  Assumpsit 

ACTION  ON  THE  CASE. 

See  Master  and  Servant. 

ACTION  OF  COVENANT. 

See  Assumpsit,  8,  9. 


ACTION    FOR    DEBAUCHOra 

VANT. 

See  Master  and  Servant. 


ACTION    FOR    MALICIOUS    FSQgB. 

CUTION. 

See  Variance.    Venue,  1,  8. 

ACTION  OF  REPLEVIN. 

See  Venue,*  8,  4,  5. 

ACTION  OF  TRESPASS. 

See  Master  and  Servant 


ACTION  DF  THOVER. 

8ee£ilIofi^rticii]an,  S.  Venue,  2. 

ACnoNB  KEAL. 

See  View. 

ADMISSION  WHEN  EVIDENCE. 

See  Will,  4,  5,  9,  10,  11. 

AFFIDAVIT. 

AfidaTit  Ukon  bBfora  a  ooUij  pablie  of 
Naw-HtBBiUn  alloirad  to  b«  n 

See  Quo  Warranlo,  9,  12. 

AGENT. 

See  BilU  trf"  Exchaoge  and  Promis- 
•ory  Notes,  3.  Factor.  Iniur- 
ODce,  10  to  17.  Money  had  and 
received,  2,  8,  4,  5.  Sheriff's 
Sale. 

A6BEBMBNT. 

See  Aiiumpsit,  l  to  10.    Tender. 

AMENDMENT. 

1.  CftMt  ad  rupnitndtM  twted  bj  mi*. 
Uks  at  UtiM,  whan  it  ■faooM  lu*e  bMD 
Albwiji  ii  uaandablii.    Saymand  *.  /Tim. 


WhsTs  tha  plaintiff  nerlaolad  to  n{ 
to  *  pWaftbe  italata  of  UmitatioDi ;  ■ 
mat  to  tiial  upon  a,  tuai  primt  raea 
onritUng  it ;  but  tho  defand&nt  bad  1 
fUl  bonofit  of  ■  defaoce  apon  tba  Mala 
■1  tbo  trial ;  the  court  nfamaA  to  aat  h 
a  Tsrdict  for  tbe  plaintiff'  for  imga 
Htj ;  but  niffared  bim  to  nmand.  Am 
T.  Sujitr,  394.  Coodla  t.  Bmrkt.1t 
■•(«,(a)  8.  P. 
5.  Capiat  ad  vitf»\\iUu\imm.  not  buUi 
Mtuoabla  out  of  lann  ia  *«id,  aad  i 
r         amondablg.     MiUer  T.  Oregarf.  S 

r  I.  A  Tvniia  Ibr  tlie  circuit  aiiMDdad,  ^  ■ 
diog  ■  Mai  and  making  out  aad  filiaf 
■beriff'i  rdum  theroto,  amu  pr«  laat 
Jaekmn  ex  dtm.  CultieT  v.  Br^wm.  Si 

7.  On  ■  motion  to  amand,  the  court  inqoi 
no  futher  into  the  oierita  of  tba  anaai 
Dunt,  than  to  aae  Uiat  it  ia  not  fiiraloa 
TmmtT  *.  Dtxttr.  U 

8.  And  tbej  allowtd  a.  dttAndaat  !•  mdm 
t^  adding  a  uotioo  of  ■iinriial  ailu 
tboDgb  it  waa  daabtfbl  whothn  it  wh 
defanM  at  law,  or  tiotoiHwd  azcIuaiT^I 

equitj,  '  '  i 

See  Appeal,  0,  10.  Bail.  Bill  e 
Particulars,  fi,  6, 7,  8.  ETidenot 
3.  Picas  and  Pleading,  IS,  11 
Quo  Warranto,  1,  84. 

ANSWER. 
See  Pleadings  in  Cfaancery,  I.  U 


torn  by  miitake,  iaadrartanlly  mada  pro- 
fat  aad  nTS  DjBT,  and  want  to  trial,  on 


(  irbaro  the  objaotion  waa 
.,  .  .  variancB ;    but   tbe   circuit 

indfa  Ttaernd  tiie  poiat,  and  iha  Tar. 
feat  baing  fbr  tha  plarntiff,  tliii  with  othar 
pointa  were  put  into  a  coan  with  a  ¥iaw 

tioB.  b»Swa  the  ewe  wii  argued,  it  not 
^)pearing  that  the  defendaot  had  been 
miiM  bf  tha  Ifatm  ordeckriag,  the  plain, 
tiff  waa  allawed  to  amend,  hj  adapting 
bii  daeUntona  to  tha  &ot.    Bt—  *.  Ovtr. 

S.  A  writ  «roB|^j  leated  a*  (o  the  name  of 
dw  oh.  juatioa,  ia  amandable  ;  and  when 
thia  mliUk*  ia  in  a  >«■■>.  tlia  tariff  can. 


1.  Form  of  bi 
a  judgment 


1,  2.  8,  4,  5.  III. 

APPEAL. 


d  on  appeal  by  plaintiff  fim 
pinat  iiim  for  coata  onlj,  ba- 

. ,  under  the  tlainto,  (mm.i1. 

ch.  23S,  a.  36.J     Ex  farta  Hmrri^      N 

3.  It  need  not  be  conditioned    lo  p«j  Urn 

Judgment  below,  or  anireiMlai,  *«.  H 

3.  So  if  plaintiff  fipptaf  on  t 

jodgment  in  bia  fliTor  iMing  too  — «-ii  u 

A.  So  if  defgndanl  appoal  fbr  the  amaUa^ 
of  the  judgment  in  hu  faror.  jd 

5.  Otherwiaa  if  a  partj  upeal  ftom 
ment  againat  him  lor  both    ~ 
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7.  Bond  ii,  in  all  eaaes,  to  be  in  tlie  nenalty 
of  dooblii  the  judgment,  whether  for  oosU 
onlj,  or  damagee  and  coats.  id 

8.  An  appeal  to  the  court  of  common  pleaa, 
from  a  jostice's  court,  can  not  be  received 
unlcaa  the  forma  of  proceeding  for  thst 
purpose,  required  by  the  36th  section  of 
the  50  dollar  act,  (sess.  47.  eh.  338)  be 
strictly  complied  with.  Ex  parte  Chrf§. 
lyn.  80 

9.  Thus,  if  the  clause  in  the  appeal  bond, 
required  by  the  act  rdbtive  to  paying  fhm 
judgment  in  the  justice's  court,  wiin  in- 
tereat,  &c.  be  omitted,  the  appeal  can  not 
be  received,  nor  have  the  C.  P.  poorer  to 
amend  the  bond.  id 

10.  After  they  are  duly  postered  of  the 
eanse,  they  may,  however,  amend  as  in 
ordinary  cases.  id 

11.  On  appeal  from  a  jnstic«*s  court,  the 
bond  Inquired  by  the  statute  may  be 
executed  by  attorney.  £«  parte  Vttn 
Haeeen.  605 

19.  And,  to  a  motion  to  quash  the  ai>pea] 
for  want  of  a  proper  bond,  the  exhibition 
and  proof  of  the  power,  before  the  court 
of  common  pleas,  and  filing  it,  b  a  sufli> 
etent  answer.  That  court  may  then  order 
the  power  to  be  filed  with  the  clerk.         id 

13.  Where  the  defendant  in  a  justice's 
court,  pleaded  in  abatement,  upon  which 
issue  was  taken,  bat  the  justice  denied  aa 
adjournment  to  the  defendant,  fbr  the 
purpose  of  obtaining  evidence  to  prove 
lib  plea;  whereupon,  he  pleadeo  the 
general  issue,  and  went  to  trial  on  the 
roerita,  upon  which  judgment  was  against 
him,  and  then  brought  a  certiorari  to  oor. 
rect  the  error  of  refusing  to  adjourn,  and 
an  appeal  to  the  C.  P.  upon  the  merits; 
held  that  the  appeal  only  would  lie ;  and 
the  certiorari  was  quashed.  Baldwin  v. 
Chodyear.  536 

14.  If  the  court  of  common  pleas,  at  any 
stage  of  a  proceeding  upon  appeal  iVom  a 
justice*  eourt,  become  satiafied  that  the 
sUtute  (sess.  47,  ch.  936,  s.  36)  was  not 
complied  with  in  bringmg  the  appeal, 
they  may  refuse  to  pn^oM;  as  where, 
on  the  trial,  they  are  aatisfied  that  the 
appeal  bond  was  executed  without  autho. 
rity.    Ex  parte  Shetkar.  540 

15.  In  thb  and  the  like  cases,  they  are  with, 
oot  jurisdietion.  id 

See  Certiorari,  1,  2.    Highways,  8, 
4,5,6,7,8,9,  11. 


a  APPBAL  BOND. 

See  AppeaU  1,  8,  8»  4,  5.  6,  7,  9, 
11,  19,  14,  15. 

APPEARANCE. 

See  Misnomer,  4,  5,  7. 

ARBITRATION. 

See  Costs,  30,  31. 
ASSIGNEE. 

See  Assumpsit,  1.    Costs,  33. 

ASSUMPSIT. 

1.  A  promise  to  pay  the  assignee  of  •  chose 
in  action,  entitles  him  to  sue  in  hb  own 
name,  in  assumpsit,  though  the  contract 
assigned  be  a  specialty.  Compton  t. 
Jonee»  13 

2.  In  general,  wliere  money  is  paid  to  an  a- 
gent  to  be  paid  over  to  his  principal,  which 
b  aooordingly  paid  over  without  notice  not 
to  do  BO,  no  suit  will  lie  against  the  agent  to 
recover  it  back ;  but  the  money  must  be 
paid  with  the  intent  to  pass  it  to  the  credit 
of  the  principal.     Frye  r,  Laekwcod.    454 

3.  And  the  rule  does  not  extend  to  an  agent 
who  obtains  monev  ilbgallvby  eompabion 
or  extortion ;  and  espeoially  where  a  suit 
brought  to  reoover  it  of  the  agent  b  de- 
fended  at  the  risk  and  apenee  of  the 
principal.  ig 

4.  Thua,  where  a  deputy  manhal  of  the 
United  States,  upon  a  warranty  ^rmimbd 
money,  as  due  for  a  fine  impoeed  by  a  pn. 
tended  court  martial  of  tho  United  States, 
whose  proceedings  were  coram  manjudiee 
and  void,  which  money  was  paid  on  de. 
mand,  paid  over  to  tho  marshal,  without 
notice  not  to  do  it,  and  a  suit  was  brought 
against  the  deputy  to  recover  it  back,  and 
the  suit  was  defended  by  the  marshal  or 
secretory  at  war ;  held,  that  the  action  lay 
against  the  deputy.  td 

5.  Such  a  psyment  b  not  voluntary,  within 
the  meaning  of  the  rule,  that  a' voluntary 
payment  of  money  will  not  eonotitute  a 
ground  of  action .  {g 


6.  If  there  be  a  special  agreement  under  seal, 
to  do  work ;  and  it  be  done,  but  not  pur. 
■uant  to  the  agreement,  either  in  point  of 
time,  or  in  any  other  respect,  the  party  who 
did  the  work  may  reeover  upon  the  oonu 
mon  count  in  assumpsit  for  work  and  labor. 
Jewell  V.  Sekroeppel.  5^4 
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7.  If  when  Um  tlflM  of 
in  mieh  oaM,  Um  fMJly  goM  on  with  Um 
knowladgro  and  iMent  or  bio  omplojor,  to 
oomplete  the  work  aoboeqaently,  this  is 
eridonco  of  a  promiM  to  pay  for  the  work. 
So  if  ho  do  not  object.  id 

8.  And  it  it  no  objection  to  his  brlofliif  m- 
•omiMit,  that  hii  emplorer  hid  prarlou^f 
■aed  him  in  corenant  for  aot  poffgnaiof 
in  time,  and  recoTored  damagea.  m 

9.  The  workman  cannot  maintain  coTtnantt 
anioM  he  perform  the  work  itrictly  wiUda 
the  time.  fi 

10.  Where  the  termt  of  a  special  agreement 
tro  performed,  a  duty  is  raised  for  which  a 
general  indebitatus  aatumpsit  will  lie ;  but 
as  long  aa  the  special  contract  remains  on- 
rescinded,  or  unperformed,  the  party  can. 
not  recover  under  tho  common  counts,    id 

See  Costs,  10,  20, 21.    Insolvent,  5. 
Money  had  and  received. 

ASSURANCE. 

See  Deed. 

ATTACHMENT. 

See  Atforney,  1.    Costs,  10. 

.       .     ATTAINDEIL 
See  Evidence,  18. 

1.  Wheie  m  hond  was  left  with  an  attorney 
of  this  Court,  to  the  end  that  he  should 
write  to  the  obligor,  and  obtain  the  money ; 
hot  wtthoQt  any  express  direction  to  bring 
%  suit  in  default  or  payment,  the  attorney 
liaring  reoeired  the  money  without  soit, 
and  neglected  to  pay  it  orer,  on  demand, 
to  his  client;  held^  that  he  receired  the 
bond  to  collect  in  his  character  of  attorney ; 
and  that  an  attachment  should  issue  against 
him,  unless  he  paid  orer  the  moner.  Ex 
pmrU  Stmmt9,  7b.  Matter  of  Kmight,  77, 
noite(«). 

9.  Am  attorney,  sued  with  a  common  person, 
is  not  entitled  to  be  senred  with  the  papsn 
in  the  cause,  if  he  gire  no  notice  of  defend, 
ing.     Ckemmmg*  Bmmk  r.  JSest.  196 

See  Appeal,  11,  12.  Bills  of  Ex- 
change and  Promissory  Notes, 
jL    District  Attorney,  Error,  7. 


Set  ofl(  7,  a     SberiflTs  tale,  1 , 
8,4,  5,  to  8. 

AUCTION. 

See  Sheriff's  Sale. 

AWARD. 

See  Costs,  30,  31. 
B 

BAIL. 

1.  The  plaintiflr*s  attorney  is  not  boond  to  vs. 
gar4  the  filing  a  special  bail  pieee,  n  nines 
he  ha:ve  aotiee  of  it ;  asd  though  special 
hail  be  actually  in,  without  noliee,  tho  61ing 
cooMion  bail,  and  entry  of  a  d^bnlt,  aflsr 
the  ordinary  time.  Is  proper,  eran  within 
tho  four  days  after  special  bafl  is  filed. 
Pmrdte  Y.  RHd,  61 

8.  WhefB  a  plaintiff  takes  a  judgment  bj  do- 
ftnlt,  but  insdrertently  omits  to  file  com. 
noa  bail,  the  court,  on  molioii,  will  always 

S'if0    1'^''^  ^  ^  ^^^  fotme  ff    tmme. 
ktlpg  T.  Brrnnatm,  €1 


3.  If  the  declaration  be  for  a  cause  of  actiso 
difierent  from  the  mc  etimmij  tho  spoeial  bail 
may  more  for  an  sAStislw,  which  wiU  he 
ordered  with  costs.    Pell  y.  Origf.       4SS 

See  Error,  Writ  of,  2,  8,  5.     Ha- 
beas  Corpus,  4.     YariaDce,  6. 

BAKK. 

See  Bills  of  Exchange  and  Promis- 
sory Notes,  3. 

BANKRUPT. 

See  losolTent,  3. 

BABGAIN  AND  SALE. 

See  JUeeG,  3,  o,  T* 

BASTABDT. 

1.  An  action  on  a  bond  gxToa  by 
father  and  hissurstiss,  to  tbs  < 
the  poor«  to  indemnify  a  towm 
maiatsnattco  of  a  bastard  childT 
lis,  ulaas  tho 
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hare  been  damnified  br  an  aetnal  pay* 
ment  of  money,  or  othar  diabantment 
in  rapport  of  the  child.  Donely  t.  Hoekm 
fttter.  95S 


S.  A  mere  liability^  to 
not  raffieient. 


the  ohOdi 


U 


3.  An  order  of  filiation  againat  the  potatm 
lather,  charging  him  with  a  weekly  pavw 
ment  of  money,  or  ^yment  of  money  nr 
peat  expenaea,  dec.  la  not  adminaJMe  eii* 
dance  in  aoeh  an  action.  id 

BILL  IN  CHANCERY. 

Sec  Pleadings  in  Chancery,  IV.  L 
V.  to  VII.  VIII.  8  to  7. 

BILL  OF  EXCEPTIONS. 

Thoag h  a  bill  of  exceptiona  be  a  atay  of  pro« 
oeedings,  yet,  like  a  certificate  of  proliabla 
canae,  it  doea  not  prerent  a  rule  niat  fiar 
jodgment.    Moran  t.  Dawea, 


See  Mandamus,  3,  4,  5.    Prapfice, 
2,  8.    Quo  Warranto,  86.  . 

BILLS  OF  EXCHANGE  AND  PROMIS. 
SORY  NOTES. 

1.  Whether  two  joint  endoraers,  not  part. 
nara,  moat  both  have  notice  in  order  to 
charge  either  ?  Quer:  Chtnango  Bank 
▼.  Root.  126 

S.  The  ooort  intimated  atrongly  that  they 
muet,  but  the  point  waa  not  finally  de. 
cided.  id 

3.  H.  J.  dD  W.  drew  a  promiaaory  note  to 
be  diaconnted  at  the  Chanango  Bank,  and 
payable  to  the  Bank.  On  the  Bank  de- 
elining  to  diacoant  it,  B.  an  attorney  at 
Uw,  at  the  reqoeat  of  H.  adranced  him 
the  money,  and  it  waa  agreed  between 
them,  that  the  note  ahould  be  left  at  the 
bank,  aa  the  agent  or  truatee  of  B.  for 
hia  aacnrity.  B  ailerwarda  aued  and  re. 
covered  against  H.  for  money  Unt;  but 
could  not  collect  hia  judgment.  He  then 
broaght  an  action  in  the  name  of  the 
bank,  again  at  all  three  of  the  makera; 
k€ld,  that  he  ahould  recover;  that  thia 
waa  not  the  purehaae  of  a  ohoae  in  action 
by  an  attorney  at  law,  and  therefore  Toid 
within  the  act ;  (aeai.  41,  ch.  359,  a.  1, 
die.)  that  the  note  waa  not  void  and  with, 
out  eonaidenition»  and  waa  properly  left 


aa  aeoority :  thia  not  changing  the  liabil. 
Hy  ^  the  partiea  ftmn  what  il  woald 
hafv  been,  nad  the  note  been  regularly 
diaoonnted  by  the  bank;  that  the  bajik 
M  sot  azoeed  ita  powera  in  taking  tho 
■flto  aa  afant  or  truatee  for  B.  nor  waa 
iSam  Jiidmant  againat  H.  a  bar  to  the  aoit 
vpan  tba  note.  Bank  of  Chenango  y. 
J^.  567 

See  Partnership,  1.    Tender. 

BILL  OF  PARTICULARS. 

1.  P^raetioe  upon  requiring  a  farther  bill  of 
partieuhmi.    Humphrey  v.  CortelyoUf    54 

• 

3.  The  party,  under  an  order  for  a  bill  of 
particulars,  must  state  the  time  when  the 
items  of  his  demand  arose,  with  aa  much 
particularity  aa  possible.  If  he  oannot 
gire  the  day,  he  ahould  g^ve  the  month, 
year,  Slc,  id 

%  Kn  of  particulars  demanded  and  allowed 
■   tetrarer.  id 

4.  On  aa  order  for  a  bill  of  particulara  be* 
.  coming  absolute  against  th»  plaintiff,  the 

defbndant  may  move  for  a«nde  that  the 
plaintiff  fiimiah  a  bill  ip  ao  Qlhny  daya^ 
and  pay  the  costs  of  fta  ^taioCloB,  or  that 
judgment  of  non-proa  be  entered.  Jfop  ▼ 
Richardson.  "' 


•  *'■    n 


5.  After  a  cauae  ia  M  iaaoti  «oi«oflodH  for 
trial  three  times,  a  Jadg»'  ti  ahapibors 
haa  no  power  to  alUnr.  an  aamidment  to 
the  plaintiff's  bill  of  partloilara.  Thia 
power  beloDga  to  the  court,  exduaively. 
Fuller  T.  Roosevelt.  144 

6.  The  plaintiff  allowed  to  amend  hia  bill  of 
particulara,  after  hia  cauae  tried,  a  new 
trial  granted,  and  two  noticea  of  trial  after 
thia ;  the  cauae  being  noticed  for  trial  at 
the  time  of  the  amendment.  Spawn  r. 
Veeder.  503 

7.  This  allowed  on  terma  of  paying  all 
coata,  if  the  defendant  changed  hia  de> 
fence.  id 

8.  If  not,  then  coata  of  the  motion.  id 

See  View,  8. 

BILL  OF  SALE. 

A  bill  of  aale,  or  aasi^nment  of  goods,  de. 
daring  that   the  object  ia  to  aecure  the 
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veodae  m  Mraty  for  the  vendor,  sad  thai 

io  caM  the  Tendee  ahall  beoone 

that  be  maj  tarn  the  good*  oot  on 

tion,  or  that  thej  ahoold  be  at  hie  d 

at  prirate  sale,  aoeoaatinf  to  the 

ibr  the  proeeeds,  as  in 

fage,  the  poaaeaaion  of  the 

Unt  with  the  faee  of  the 

fore  not  eridence  of  fraod  ••  to 

JforaA  T.  Lawremee, 

BOND. 

1.  If  performanee  of  the  condition  of  a  hood 
be  pierented  by  the  omiaaion  of  the  ob. 
ligoe,  the  obligor  la  diacharged.     WkUmn 

9.  A  bond  given  by  a  debtor  to  hia  creditor 
ia  jfrimmjmeU  eridence  of  hia  indebtedneaa 
even  a*  againat  third  peraooa.  HawUy 
▼•  Ciaaur,  m  tk*  4tk  eireuU,  in  9quitw, 

717 

Soe  Appeal,  1, 2, 3,  4,  5,  6,  7«  9, 11« 
12,14,15.  Bastardy.  Bond  of 
IndemDity.  Pleas  and  Pleadings, 
1.    Sec  off,  3,  4,  5,  6. 

BOND  OF  INDEMNITV. 

1.  A  bond  to  eave  hannleaa  and  indemnify, 
mgmimt  tAa  aeaCa  end  expenses  of  m  certain 
«el^  eztendi  to  the  coata  of  defending  a 
giTmndlnaa  aaH  for  the  act,  in  which  the 
obligee  aneoeeded.  Tie  Trustees  of  New. 
kmrgk  T.  QnUiimm.  340 

9.  The  obligors  baring  notice  of  the  auit  in 
whieh  the  ezpenaea  are  incurred,  are 
boand  to  defend  it ;  and  if  thej  do  not, 
the  reeorerj  ia  eoneloaire  againat  them. 

id 

3.  So  if  the  eoata  are  incurred  by  another, 
who  aoea  tho  obligee  for  them,  who  girea 
notice  to  the  obligor  to  defend ;  the  re« 
evwmrj  againat  the  obligee,  ia  eonclaaire 
ncainal  the  obligor  aa  to  the  amount  of 
^  id 


BOUNDABIES. 

See  View,  3. 

BOUNDARY  IX  A  DEED. 

See  Deed,  10. 
C 

CAPIAS  AD  RESPOXDENDUX. 

See  Amendment,  1.    Teste  and  Re- 
turn of  Writs. 

CAPIAS  AD  SATISFAdEXDUM. 

See  Amendment,  3,  5.    Judgments 
and  Executions,  27,  28,  29. 

CASE. 


A  OMO  which  beeemee  aettled  by  kpM  of 
tine,  after  the  ameodmenla  are  aarred,  or 
hf  arrangement  between  the  pertiae,  aoaal 
bed^wn  oat,  copied  and  aarrod  at  or  before 
firing  notice  of  argnment.  Jmctmu  ex 
dem.  Loop  ▼.  Hmrringimn.  537 

CERTIFICATE  OF  PROBABLE 
CAUSE. 


1.  An  Appeal  liee  from  a  cueait 

r 'anting  or  refusing  n 
e  eaoae.     Lyon  t. 


certiSeate  of 


9.  Bat  the  court  will  not  h 
upon  it. 

CERTIORARI. 


id 


4.  The  mla  that  a  covenant  for  quiet  enjoj. 
Bent  ie  not  broken  until  a  lawfol  auit  and 
OTietioo,  ia  technical,  apnljing  to  that 
pertirwilar  eovonant ;  and  doea  not  extend 
to  a  bend  of  indemnitj.  id 


S.A 


of  indemnitj  againat  an  act  pal. 

■egal  ia  Toid ;  otherwiee  of  an  act 
Jbcfo  legal  and  bonm  fids.  id 


1.  Where,  in  a  auit  oader  tho  act  for  the 
more  apeed J  reeorerj  of  dehia  to  tho  ▼aloo 
of  fifty  doUara,  (aeaa.  47,  eh.  S38.)  tho  do. 
fondant  omiu  to  piood,  and  indf  meat  ia 
rendered,  a  oertiorari  lioe.  Jfeiaeeil  t. 
Frenek,  501 

2.  In  9ieh  eaae,  no  appeal  io  tbo  eoeamon 

pleaa  liee.  id 

S.  The  ratom  to  a  certiorari  will  not  bo  aet 
aaide  beoaoae  the  attoraaj  for  tKo  pluntiff 
ia  error  wrote  it,  if  he  acted  as  tho  «»e 
amaaneoaia  of  the  juatioo.  ^kUhm  t. 
CmsmelL  ^ 

4.  A  return  to  a  eartietari  will  not  be  art 
»I7  on  the  giowi4  thst   h  waa 


INDElL 
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drawn  bj  thfl  attorney  fbr  the  defendant 
in  error  ;  aliter,  if  drawn  by  the  plaintiff's 
attorney.     Hunttr  t.  Orav€9,  S37 

See  Appeal,  13.  Costs,  3.  Error, 
3,  4,  5,  6,  8,  0.  EvideDce,  L 
Quo  Warranto,  47. 

CHANCERY. 

See  Insurance,  14,  15,  16, 

CHANGING  VENUE. 

See  Venue. 

CHARTER  PARTY. 

See  Freight. 

CHOSE  IN  ACTION. 

The  pnrchaaer  of  a  chose  in  action,  takes  it 
subject  to  all  equities,  although  a  bona  fide 
purchaser  without  notice.  nawUy  ▼.  Cra* 
mer,  in  the  4lA  Circuit  in  Equity.         717 

See  Assumpsit.    Bills  of  Exchange 
and  Promissory  notes,  3. 

COMMENCEMENT  OF  A  SUIT. 

1.  The  issuing  the  writ  is  the  commence, 
ment  of  the  suit.    Rose  t.  Luther.        158 


3.  Where  the  plaintiff's  attorney  deliyered  a 
capiat  ad  respondendum  to  an  agent  or 
messenger,  with  directions  to  deliyer  it  to 
the  coroner,  on  his  ascertaining  that  a  pris- 
oner  was  off  the  gsol  liberties ;  held  that 
the  writ  was  not  issued,  and  the  suit,  there- 

foie,  not  commenced,  on  the  agent  or  mes.   See  Bills  of  Exchange  and  Promis* 

senger  determining  to  deliver  it  according.         g^^y    ^^^gg^   3^       Deed,   6,  8,   9. 


COMMISSIONER  TO  TAKS  AC« 
KNOWLEDOMENT8  OF  DEEDS. 

See  Mortgage,  5,  6. 

COMMISSIONERS  OF  HIGHWAYS. 

See  Highways,  1,  2,  3,  5,  8,  11,  12. 

COMMISSION  MERCHANT. 

See  Factor. 

COMPROMISE,  OFFER  OF.  HOW  FAR 
EVIDENCE. 

See  Pleadings  in  Chancery,  II,  6. 

COMPTROLLER'S  OFFICE,  MANNER 
OF  PROVING  DOCUMENTS  FROM. 

See  Evidence,  21. 

CONDITION. 

See  Bond,  1.    Covenant,  1,  2,  8,  4. 
Pleas  and  Pleading,  1. 

CONFESSION,  WHEN  EVIDENCE. 

gee  Will,  4, 5, 9,  10,11. 
CONSENT  RULE. 

See  Ejectment. 

CONSIDERATION. 


Ij,  and  going  in  search  of  the  coroner,  but 
only  by  the  actual  delivery  of  the  writ  to 
the  coroner.  id 

COMMISSION. 

To  entitle  tho  exemplifications  of  a  com- 
mission  and  depositions  to  be  reid  in  evi- 
donee,  there  must  be  an  aooocnpanying 
certificate  of  a  judge,  or  other  officer,  an. 


Frauds,  Statute  of.     Judgments 
and  Executions,  34,  35,  B&. 

CONSIGNEE. 

See  Freight. 

CONSOUDATION. 


thorised  by  the  statute  (1  R.  L.  530,  s.  1.  Where  POTeral  causes,  in  ftvor  of  the 

11,)  to  receive  and    open    commissions.  same  plaintiff,   thoa|[h   against   diflbront 

OmUda  Mmmirfaeturing  Society  t.  Lms-  defendants,  oonoerning  the  titk  to  pro. 

fence.                                                  440  pertyt  depend  on  the  aaiM  fOMtioot  and 

Vol.  IV.  96 


•  0 
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11m  hmm  eifUkaM,  either  pwtj  maip  mofe 
that  oqIj  one  of  the  eeniee  be  tried ;  and 
that  the  othen  abide  the  event ;  and  if  the 
iaot,  that  the  queationa  and  eVidenoe  are 
the  a&me  in  all,  be  not  diaputed  by  affida. 
▼it,  the  motion  will  be  granted ;  otherwiae, 
if  that  faet  be  denied,  or  appear  to  be  doabt. 
toL  Jmckmm9x  dtm,  PionMr,  ▼.  S^hauber. 

78 

t.  And  where  aereral  caoeei,  concerning 
the  title  to  land,  in  favor  of  the  aame 
pUintifft  against  different  defendanta,  were 
noticed  for  trial,  and  one  waa  tried,  in 
which  the  pluntiff  waa  non-auited,  upon 

.  which  hie  coanael  gave  notice  to  the  de. 
fuidant'a  coanael,  mat,  aa  all  the  cauaea 
depended  on  the  same  qaestions,  the  othen 
woold  not  be  tried,  and  a  caae  was  made 
nod  an  order  obtained  to  stay  proceed. 
iaga  in  the  caoae  tried,  with  a  view  to 
m  ^motion  fbr  a  new  trial ;  and  on  mo. 
tioo  for  jodgment  aa  in  caae  of  non.aait, 
the  pUintiirB  attorney  swore  that  the 
title  and  evidence  of  the  plaintiff  were 
the  aame  in  all  the  cauaea :  held,  that  on. 
leas  the  defondanta  would  file  aflldavita, 
in  SO  daya,  that  the  questions  and  evi. 
dence  were  not  the  same  in  all  the  causes 
the  motion  shoold  be  denied;  and  that 
the  cauaee  untried  ahould  abide  the  event 
of  the  one  last  tried ;  and  that  if  aoch 
nftdavits  ahould  be  filed,  that  then  the 
plaiaUff  ehcnld  pay  cosU  of  the  circuit, 
kc  id 

t.  The  role  which  allows  a  plaintiff  to  try 
oalj  one  of  eeveral  cauaea,  where  the 
^pieatioos  and  the  evidence  are  the  same 
m  all,  without  being  subjected  to  costs 
for  not  trying  the  others,  does  not  apply 
to  aetiooa  of  slander,  dtc  where  the  quea. 
tion  ie  one  of  damages,  to  be  determineid  by 
njory,  bat  U  confined  to  questions  of  pro. 
portj.    SUn^n  v.  JTJVttt  85 

See  Quo  Warranto,  16. 


CONTEMPT. 

See  Costs,  17.    Mandamus,  1,2. 

CONTRACT. 

See  Tender. 

CONTRACT  ILLEGAL. 

See  Bond  of  Indemnity.  5. 

CORPORATION. 


May  make  an  agent  in  the 
an  individual. 


See  Insurance,  11.   Quo  Warranto, 
58,  50,  60,  61,  62,  6a,  64,  &S,  69. 

CORPORATE  OFFICES. 

See  Quo  Warranto,  58, 69, 61,  62, 

63. 

COSTS. 

1.  Jnstiee's  reUm  to  oertiorari  taxed,  on 
aflirmance  of  judgment,  in  the  defendant's 
bill  of  cosU.    Brminard  v.  PkiUim.        20 


CONSTABLE. 

A  eonatable  aommoned  and  actoally  attend. 
ing  court,  under  the  statute  (sees.  4S,  ch. 
97.)  is  entitled  to  his  feee,  though  he  do 
BOt  aetnally  aerve  aa  constable.  It  ia 
MKNigh  that  he  ia  attending  and  ready  to 
tenre ;  ead  it  ia  no  objection  to  allowing 
Um  hii  Ibee  that  he  waa  a  deputy  eheriff 
«ad  ilti^iliil  ooQft  aajpch.     TAa  iWt 


3.  An  oWbt  of  coata,  on  stipalatiiig  to  try  a 
cause,  should  be  made  to  the  delendant*s 
attorney,  not  to  hia  coanael.  Skmtimck  v. 
Chamberlain-  14 

3.  Where  a  motion  to  aet  aaide  a  certiorari 
ia  denied  withoat  coets,  tbeee  mr%  nmi  tax. 
able  aa  a  part  of  the  defendants  general 
coata,  upon  affirmance.  Brmmmrd  ▼.  PkiL 
Uf9.  SI 

4.  A  notice  of  taxing  oeeta  tanotsnch  a  pro. 
eeeding  aa  the  court  will  aet  aside.  Jlfer«« 
T.  Dmwta,  SS 

5.  In  aasumpsit,  and  judgment  for  the  plain, 
tiff,  on  the  report  of  refereea,  for  less  than 
93^*  the  coats  of  opposing  the  motion  to 
set  aaide  the  reference  upon  tbo  ibih  its,  like 
other  coats  in  the  caoae,  mns*  be  t^^^td  at 
the  common  pleas  rate  onlj.  Hmwaa  t. 
BmyUy.  ^^  43 


6.  They  are  the  costs  of  an      ___ 

ing  in  the  caoae,  and  propetly 
the  finsl  hill.  «-    r-j^ 
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7.  Where,  &fler  a  regular  default,  the  de. 
fendant  makes  an  affidavit  of  merits, 
which  he  shows  to  the  plaintiff*s  attor- 
ney, with  an  affidavit  snewing  a  dear 
right  to  set  it  aside  on  terms ;  and  offers 
to  plead  and  to  pay  all  costs,  6lc.  if  the 
plaintiff's  attorney  refuse  to  comply  with 
such  offer,  it  seewu,  this  court  will  not 
allow  him  costs,  on  his  coming  here  to  op. 
pose  the  motion  to  set  aside  the  default, 
beyond  what  were  offered ;  otherwise 
where  there  are  special  circumstances, 
leaving  it  donbtftU  whether  the  court 
would  set  aside  the  default  upon  the  pa- 
pers shewn  to  the  attorney.  Paekmrd  v. 
/ft//.  55 

8.  In  trespass  for  assaulting  and  getting  the 
plaintiff's  daughter  with  child,  the  gist  of 
the  action  is  the  lose  of  service.  It  is  not 
technically  an  action  of  assault  and  bat. 
tery ;  and  if  the  plaintiff  recover  less  than 
$250  he  is  entitled  to  common  pleas  costs 
only,  within  the  statute.  (1  R.  L.  344,  s. 
4.)     SkufeltY.  RowUy,  58 

9.  To  warrant  a  taxation  of  costs  for  the 
travel  of  witnesses,  the  amount  of  travel 
should  appear  by  affidavit ;  otherwise  not 
s  single  day's  travel  can  be  allowed.        id 

10.  The  costs  of  an  attachment  for  not  re. 
turning  an  execution  where  the  judgment 
in  assumpsit  is  less  than  0250,  must  be 
taxed  at  the  rate  of  common  pleas  costs. 
The  PeopU  v.  HalUtt,  Sheriff  of  Herki- 
mer, 68 

11.  Where  the  plaintiff  recovers  in  the  su. 
preme  eourt,  a  sum  which  carries  common 
pleas  costs  only,  he  is  not  allowed  counsel 
fees,  at  the  supreme  court  rate.  Hayes  v. 
Bayley.  143 

19.  8emb,  he  cannot  be  allowed  counsel 
fees,  as  such,  for  any  service  of  counsel, 
there  being  no  rate  ued  for  the  service  of 
counsel  in  the  C.  P.  id 

13.  The  attorney  for  the  party  who  demurs, 
is  not  entitled  to  make  out,  and  charge  a 
copy  of  the  demurrer  book  for  hiiniMlf. 
Wamw  V.  Shafer,  147 

14.  Where  the  action  for  mesne  profits  is 
brought  in  the  name  of  the  nominal  plain- 
tiff in  ejectment,  the  court,  will  stay  pro. 
ceedinn  on  his  part,  till  security  for  eosU 
be  filed.    Jackson  v.  Peer.  147 

15.  No  costs  are  allowed  for  preparation 
and   attendance  to  oppose   a  motion  to 


bring  on  a  demurrer  as  frivolous,  noticed 
but  not  made,    iijioiiymoiis.  157 


16.  So  of  all  enumerated  motions. 


U 


17.  To  bring  a  party  into  contempt  for  non- 
payment of  costs,  the  rule  should  be  enter* 
ed  expressly  directing  him  to  pay  costs. 
Anonymous,  )57 

18.  The  rule  that  where  a  motion  is  denied, 
costs  follow  of  course,  unless  the  eoatrary 
be  expressed,  is  merely  directory  to  the 
clerk :  and,  to  subject  a  party  to  iJieir  par. 
ment,  the  clerk  should  enter  tlie  rale  lor 
cosU.  td 

19.  The  plaintiff  can  in  no  ease  haw  eoati  ia 
a  suit  originally  brought  in  the  suprems 
court,  in  an  action  of  assumpsit,  unless  hit 
recover  more  than  050.    HmmUm  ▼.  Hart. 


90.  He  cannot  have  costs,  though  the  ae- 
counts  of  both  parties  exceed  $400.         id 


91.  To  entitle  him  in  such  case  to 
should  sue  in  the  conmion  pleas. 


he 
id 


99.  Mandamus  to  a  court  of  C.  P.  command- 
ing them  to  vacate  a  rule  is  a  new  salt ; 
and  on  the  defendant's  succeeding,  they 
shall  have  a  retaining  fee  taxed  against  tho 
relator.  The  PeopU  v.  Tks  Judges  «f 
Oneida  county,  4lA 

93.  In  trespass  quare  elausumfiregit^  where 
the  title  to  land  comes  in  qnestioD«  the 
plaintiff  is  entitled  to  single  eosts,  thoagh 
he  recover  less  than  050  aamagee.  Rogers 
V.  ItGregor,  SU 

94.  Separate  papers,  for  motions  for  judgment 
as  in  case  of  nonsuit,  in  diffisrent  causes,  in 
favor  of  the  same  nominal  plaintiff^  on  the 
same  demise,  though  against  diffiirent  de. 
fendants,  the  attomies  ror  the  parties  being 
the  same  in  each,  and  the  motions  dependl 
ing  on  the  same  cause,  arising  simoltane. 
ously,  will  not,  in  fbture,  be  taxed.  Jack* 
eon  ex  dem.  Ten  Eyek  v.  CUark.  539 

95.  Nisi  prius  record  taxed  as  eosts  of  the 
eircuit,  though  the  cause  was  noticed,  and 
carried  down  at  a  previous  circuit.  Van 
Rensselaer  v.  HamiUon.  69B 

96.  Plaintiff  allowed  perfolio^for  enpossing 
notice  of  special  matter  on  the  N.  P.  reoora. 

id 

97.  But  not  allowed  for  notios  ofimfmost  alUr» 
affidavit  of  merits  filed.  id 
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.  Primm  fBcU,  the  plmintiiT'i  attomej  is 
right  in  copying  the  defendant's  notice  of 
■pecial  matter  into  the  iM>t  priuM  record 
and  judgment  roll,  and  may  have  thia  eer. 
Ttce  taxed.     WooMter  w.  Perry.  546 

I.  If  it  be,  in  tmth,  naneceeearj  in  shewing 
thii  to  the  taxing  officer,  he  should  strike 
it  oat  id 


to.  A  eause  was  eobmitted  bj  the  parties  to 
•rUCnion,  who  awarded  eoeu  of  suit,  U 
k9  tmstd.  These  were  taxed  ex  parte  by  a 
oommiMioner.  On  motion  for  retaxatkm, 
hetdt  that  the  cause  being  out  of  court,  they 
^ad  no  farther  control  orer  the  costs  upon 
•BOMBafy  application.  Van  AUtyne  r. 
Wm^.  547 

11.  Heid,  also,  that  the  taxation  would  not 
be  oonclasiTe  in  an  action  on  the  bond  or 
award.  id 

S9.  One  who  sues  en  mutre  droit,  in  good 
faith,  though  without  proper  grounds,  may 
dieeoiitinue  without  costs.  Reeder  v. 
Seefy.  548 


S3.  E,  g.  The  assignee  of  an  insolrent 
debtor.  id 

84.  The  court  of  errors  on  granting  a  rule, 
that  the  writ  of  error  and  transcript  from 
the  supreme  court  be  not  received,  pur. 
•oantto  the  first  rule  of  the  court  of  errors, 
baa  no  power  to  award  the  costs  of  the  mo. 
tkm.    Newman  ▼.  Van  Antwerp.  711 

85.  Till  the  writ  of  error  be  returned,  the 
court  of  errors  are  not  in  possession  of 
the  oanae,  so  as  to  render  any  judgment. 

id 

36.  The  power  of  this  court  to  give  costs, 
Qixtn  a  writ  of  error,  depends  upon  statute 
(1  R.  L.  346 ;)  which  does  not  provide  for 
costs  on  a  mere  ne  recipiatur.  id 

See  Bill  of   Particulars,  4,   7,  8. 

Bond  of  Indemnity,  1,  2,  3.     Da- 

nnages,  2.  Ejectnnent.  Error, 
^  writ  of,  5.  Executors  and  Ad- 
*  ministrators,  2,  3,  4,  5,  6,  16,  17, 

18.      Interest.      Mandannus,    8. 

Practice,  I.     Quo  Warranto,  41. 

Set  off,  7,  8.     Teste  and  Ketum 

of  writs,  !• 


COSTS,  DOUBLE. 

See  Interest. 

COTTON,  WARRANTY  IMPLIED. 
ON  SALE  OF  BY  SAMPLE. 

See  Warranty,  5. 

COURT  OF  ERRORS. 

See  Costs,  34,  35,  36.     Practice  of 
the  Court  of  Errors. 

COURT  OF  CHANCERY. 

See  Jurisdiction.   Liniitations,  Sta- 
tute of. 

COURT  OF  EQUITY. 

See  Jurisdiction.    Limitations,  Sta- 
tute of. 

COURTS  OF  JUSTICES  OF  THE 

PEACE. 

See  Appeals  Certiorari,  I,  2. 

COVENANT. 

1.  W.  assigned  a  bond  and  mortgage  paya- 
ble bv  instalments,  with  interest  annoaJlj, 
to  T.  and  coTenanted  that  if  T.  should 
not  be  able  lo  procure  and  enforce  pay- 
ment at  the  times,  and  in  the  manner 
therein  specified  by  due  process  of  law^  W. 
would  be  accountable  to  him  for  what 
should  remain  due.  The  first  instalment 
became  due  March  1,  1814;  bat  T.  did 
not  sue  the  mortgagor  until  after  the  next 
May  term,  Vhen  certain  interest  bad 
been  in  arrear  Ibr  several  year*.  The 
suit  was  pursued  to  Judgment,  and  aJE./s. 
and  an  aliss  f.  fa.  fatnrBed  nulla  bona, 
Slc,  and  in  the  mean  time,  T.  foreclosed 
the  mortgage,  wMeh  atlll  loA  a  balance 
unpaid,  including  the  interest  in  arrear; 
and  from  the  evidence,  it  appeared  proba. 
ble  that  the  mortgagor  had  been  unable 
to  pay  this  balance  before  and  ever  since 
the  instalment  became  due ;  in  an  action 
by  T.  against  W.  held,  that  T.  should  not 
recover  the  interest  in  arrear  for  several 
years,  this  being  forfeited  by  delay ;  but 
that  he  might  recover  the  r««idue ;  sof. 
fering  a  term  to  elapse  after  it  fell  due. 


•it. 


•  J*  • 
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not  being  an  nnreMonable  delay  aa  to  thia, 
under  afi  the  circumatances  of  the  case. 


ThomatY.  Woods. 


173 


9.  One  covenants  to  pay  a  debt,  if  it  cannot 
be  collected  of  another  by  due  process  of 
law ;  it  is  a  compliance  with  the  condi. 
tioa,  if  the  covenatee,  exert  reasonable 
diligence  to  collect  under  all  the  circnm- 
stances  of  the  case ;  and  if  he  suffer  a 
term  to  elapee  after  the  debt  falls  due 
without  suit,  it  being  apparent  that  the 
covenantor  has  sustained  no  injurry  by  the 
delay,  he  is  liable.  Nor  is  it  nece«ary  to 
issue  a  ea,  sa.  against  the  principal  debtor, 
if  it  be  apparent  that  it  would  be  of  no 
avail.  id 

3.  It  is  enough  that  the  covenantor  have 
notice  of  the  failure  to  collect  after  due 
process  of  law.  There  is  no  need  of  a  de- 
man  d  or  request.  id 

4.  Otherwise,  it  seems,  if  the  covenant  be  to 
pay  on  request,  expressly.  id 

5.  In  an  action  on  such  a  covenant,  averring 
notice,  the  defendant  must  deny  this  by 
plea,  or  it  will  be  taken  as  admitted  upon 
the  record.  id 

6.  A  plea  of  n^n  estfaeiwm  puts  in  issue  the 
execution  of  the  deed  only.  All  other 
material  averments  in  the  declaration  are 
admitted.  id 

See  Bond  of  Indemnity,  4. 

COVENANT,  ACTION  OF. 

See  Assunnpsit,  8,  0. 

COVENANT,  IMPLIED. 

See  Deed.  10. 

COVENANT  fOR  RENT. 
See  Landlord  and  Tenant,  11. 

COVENANT  TO  STAND  SEISED. 

See  Deed,  7,  9. 
D 

DAMAGES. 


3.  And  so  where  judjorment  was  for  the 
plaintiff  by  nil  diettt  for  $250,  the  penalty 
of  a  bond  ;  held,  that  the  plaintiff  coald 
not  add  nominal  damages  to  raise  it  above 
0250,  in  order  to  carry  supreme  court 
coets.  id 

See  Bastardy.     Mesne  Profits,  !• 

DEBT. 

See  Damages* 

DEBTORS  INSOLVENT. 

See  Insolvent. 

DEBT  FOR  RENT. 

See  Landlord  and  Tenant,  IL 

DECLARATION. 

See  Assunnpsit,  *6,  10.  Evidence, 
2,  3.  Pleas  and  Pleading;  1,  7. 
Variance.     Warranty,  4. 

DEED. 

1.  A  voluntary  deed  is  good  as  against  tbo 
grantor's  heir.  Jackson  ex  dem,  CadwsU 
V.  King.  807 

3.  The  words  **  has  bargained  and  sold,"  io 
a  conveyance  sealed,  are  operative  to  past 
an  estate  for  life.  Jackson  ex  dem^  Mur* 
phy  v.  Van  Hoesen,  3^5 

3.  Tenant  for  life,  unless  restrained  by  eon. 
dition,  may  alien  his  whole  estate  or  any 
lesa  estate.  ^ 

4.  If  lands  are  conveyed  to  a  natural  person 
without  words  of  limitation,  an  estate  for 
the  life  of  the  grantee  passes,  nnlees  Um 
grantor  be  tenant  for  his  own  life  only. 
Then  only  an  estate  for  the  life  of  the 
grantor  passes.  Reason  of  thia  disttne. 
lion.  i^ 

5.  If  tenant  for  years  convey  without  Hw^j- 
tatioot  his  whol6  estate  paasee.  (^ 


6.  A  pecuniary  consideration  is  esaential  to 

give  effect  to  a  conveyance  of  lands,  as  a 

1.   Nominal    damages  are  not   given  in  a        bargain    and  sale.      A   conveyance,    ex. 

judgment  by  defimlt  In  debt;    Tks  Psopls        pressed  <o  be  in  eonaUamtion  of  the  fb. 

V.  HalleU  67        tnie  performanae   of  oertain  eonditione. 


K 


•  m. 


Jh 
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thofh  OM  «f  tlMOi  b»  to  pay 

not  ralid  m  a  btxfuA  aiid  id*,    /fci 
cjr  ^em,  iUweil  y.  DeUmef.  487 


DDfniimoK. 


See  Error,  8,  4»  5, 6,  8,  9. 


7.  A  barfUB  mod  id*  of  a  finaebold  to 
in  ftUmn  is  void;    thoufh   iiIImiwiw,   it 
•ceait  ofa  eoreiuuittosUuidaatzacL         uf 


a.  Whea  a  ^aad  itatM  a 
4Ma  BOt  My,   for   other 
bat  tho  ooo 


f.  A 


oaloM  tho 
be 


he 
id 


a  coTooant  to 
of 
on  its  iaee. 
id 


10.  A  fftnt  of  liad  •>  abnttiiif  in  the  rear 
«poB  a  oertain  street,  which  wae  merely 
laid  down  aa  eoch  upon  a  map,  hot  not 
aetaally  opened,  the  land  bein^  acoeaei. 
Ue  by  a  etreet  in  front,  ia  not  an  implied 
grant  of  way  in  the  aoppoeed  ■treet  in  the 
rear ;  nor  ia  it  an  impJiMl  eorenant  to  open 
tkm  atreoi  in  the  rear.  Com  of  Mercer 
Street.  543 

See  Idiots  and  Lunatics,  8,  9,  10, 
Judgments  and  Executions,  33, 
to  311.     Mortgage,  1. 

DEMURRER. 

See  Pleas  and  Pleading,  16.    Quo 
Warranto,  29,  30. 

DEMURRER  BOOK. 

See  Costs,  13. 

DEBfURRER,  FRIVOLOUS. 

See  Costs,  15. 

DEPUTY  SHERIFF. 

See  Payment 


DIRECTORS. 

See   Quo  Warranto,  58,    59,  61, 

62,63. 

DISCONTINUANCE. 

See  Costs,  82,  33.    Ejectment,  2. 
Teste  and  Return  of  Writs,  1. 

DISSEISSEE. 

See  Mesne  Profits,  9. 

DISTRESS. 

See  Landlord  and  Tenant,  5,  6. 

DISTRICT  ATTORNEY. 

I.  A  diaCrict  attornej  ia  not  liaUe  for  derk'i 
fees  accmiog  in  the  eoarae  of  eoita,  for 
finee  and  forieitaree  upon  recofnizaneee, 
poraoant  to  the  act  of  Uie  2lst  of  April, 
1818,  (NeM.  41.  ch.  283.  s.  7.  Lawe  N.  Y. 
Tol.  4.  p.  307  e)  onleee  such  ibee  are  in  ftct 
collected  bj  hiin.  The  People  Y.VmmWwek, 

260 

9.  The  Board  of  Sopenriaora  are  not  bomd 
to  allow  him  a  eompenaation  for  eerricee. 
onder  that  eeetion,  hot  only  for  thoee 
which  arise  in  the  courae  of  criminal  pro. 
ceedinfrs,  vii.  gach  a>  are  prorided  for  die. 
triet  ettorneys  in  the  statote  of  1813.  (S  R. 
L.  31.)  or  by  the  act  (eeaa.  41,  ch.  S83,t. 
9)  which  do  not  extend  to  anita  npon  le. 
cofpuzanoea,  dtc.  t^ 

DISTRINGAS. 

See  Quo  Warranto,  2,  21,  22. 

DOGS. 


DEVASTAVIT. 

See  Executors  and  Admiuistrators,  ^'  ^^.^"•'f  ^®tf  F*»*^  «"  worrioa  eauie,  an 

in    1 Q  acUon  Ilea  a^rminat  him.  if  he   have  notice 

*"'  *^*  that  hie  dog  it  in  the  habit  of  doinr  thb. 

Hinckley  t.  Etmeroou,  asi* 

DEVISE. 

«^   Will  2.  But  no  one  haa  a  right,  for  thi.  rea«iti,  to 

"®*    ^  '"•  lull  tha  dog,  ascept  ha  wonry  aha^p,  aad 


.4 


•  ^^ 


«  • 
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that  be  brouf  hi  within  Um  fUtnto,  (1  R.  ENDORSES. 

L.  169.)  id 

See  Bills  of  Exchange  and  Promis- 
••oT°l:S?uft.^'Sr'2'w*S.rS       -ory  notes,  l.  2.   "kmersbip,  1. 

eoold  not  othTwiM  b.  mpunM.  id  ENUMERATED  MOTIONS. 

4.  When  a  dog  attadu  penona,  hm  may  be  ^^  n     *      i  a 

killed  aa  a  eommon  musanee.  id  Ote  UostS,  lo* 


1' 


5.  And  to  if  he  attack,  and  aetaaUj  kill  do.  ERROR. 

1.  Mieeondaet  of  a  jury  in  a  jfuUeena  oovt« 

DOMESTIC  ANIMALS.  f^F^^l  •-«•«»"•  aa  enmr  in  ft«l  and 

if  foand.  the  eoorte  is  to  more  the  MBit 


meetic  animiili  on  the  owner's  land.         id 


Q^A  Ti^^mm    K  speeially  for  judgment  of  mieil,  on  wo. 

»ee  uogn,  5.  ^^^^^  {^  ^^^^  ^,  jj^  ^^  g^^j^  17 

DOUBLE  COSTS.  j^  Tl^^  apiotnooa  liqaors  were  citeolafted 

amon^^tne  jnrj,  while  sitting  as  such,  eren 
Sec  Interest*  thoogo  bj  oonaenty  is  caoM  for  revoning 

*  tb»  jadgmeiit.  ta  * 

DOWER. 

9.  It  stsMs^  thit  in  order  to  warraol  the  is- 
See  View.  suing  a  certiorari,  on  error,  to  bring  up 

anj  prooeodings  dehon  the    reoord,  the 
pi  plaintiff  4n  errof  must  first  assign  the  di- 

minotiott  specially  and  serre  it  upon  the 

defendant  or  his  attorney,  aa  in  ordinaiy 

EJECTMENT.  easea  of  an  assignment  of  errors.    R&wmm 

Y.  Lytle.  91 

1.  To  obtain  leaye  to  enter  into  the  consent 

rule  specially,  the  defendant  in  ejectment  4.  The  court  may  award  a  certiorari  to  sap- 
must  apply  to  the  court,  and  is,  therefore,  port  the  judgment,  at  any  time.  id 
entitlea  to  hate  the  costs  of  such  anplica- 

tion  taxed  in  his  final  bill  of  cosU,  if  ne  be  5.  Form  of  rule  for  this  purpose.  id 

suooessfiDd.     Jackson  ex  dem.  PrindU  t. 

LytU,  16  6.  Whether  a  certiorari  on  alleging  dimimi. 

tion  should  be  allowed  by  a  judge  7  Qusre, 
3.  So  if  the  plaintiff  diacontinna.  id  ^ 

7.  Where  an  attorney  has  been  negligent  in 

See  Evidence*  12  to  22.     Landlord        not  informing  himself  of  an  irre^arity 

and     Tenant,    1,    2,    8.       Mesne        for  •eireral  twms.  he  cannci  .lOTe  to  set 

ProBts.    Mortgage.  4.  Pleadings      "^  ^^  proceedmgs.  ^ 

in  Chanceryy  iV.  8.  The  plaintiff  in  error  may  assign  common 

errors,  snd  allege  diminution  at  the  same 
ELECTION.  time,  and  take  out  a  certiorari,  and  enter 

his  rule  to  join   in    error.      Brishin   y. 

See  Quo  Warranto,  40  to  65,  57,      *'^V*'«-  688 

62y  68.  9.  If  the  defendant  does  not  join  in  error  ac- 

cording to  the  rule,  the  plsintill  may  entar 
ELECTION  OF  ACftONS.  a  default,  though  the  oerUorari  be  not  re- 

turned. 44 


See  Master  and  Servant  g^^  j.^^^^^  ^^.^  ^^     ^^^^^^ 

ELECTION  OF  SHERIFF,  Slc.  ERRORS.  ASSIGNMENT  OF. 

See  Quo  Warranto,  46  to  57.  See  Errors,  8,  9. 
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ERROR,  WRIT  OF. 


1.  A  writ  of  error  m  a  writ  of  right,  and  neod 


iffh  . 

aot  be  allowed  by  a  jadge.     Van  Antwerp 


T.  Ntwmam. 


9.  Filing  it  with  the  clerk,  and  his  entering 
iU receipt, 'it  a  sufficient  allowance;  and 
will  ataj  eaaeotion,  if  bail  be  in.  id 

Sb  No  particalar  form  of  a  recognizan  3e  of 
hall  in  error  it  necesaary  ;  and  where  it  was 
diawii  up  in  tha  ibrm  of  a  bond,  with  a 
yopar  penallj  and  conditian,  and  acknowl. 
«lgad  bafora  a  judge,  who  certified  the  ac. 
knowMfnant  in  this  form:  "Signed, 
aeakid,  and  deliTered,  i%  the  wesence  of 
J.  W.**  the  jadfed ;  AeM.  that  this  was  sof. 


4,  ICaia  delay  to  hava  a  writ  of  amr  ntAth 
ad  for  nearly  a  yaar,  ia  a#l  a  apfltriaat 
ground  for  allowing  the  Afoiid|at  b  arror 
to  proaaed  with  his  execatiia.  id 

5.  The  aot  concerning  writa  af  airor,  (1  R. 
L.  143,  s.  9.)  which  requires  thaplaintiff  in 
arror  to  giro  bail  for  the  debt  wr  damaget 
mnd  e99t9,  extends  to  a  judgment  for  the 
deibndant,  for  coetM  only.  Raymond  ▼. 
Merchant,  139 

Sea  Error.    Quo  Warranto,  43. 

ESCAPE. 

See  Amendment,  3.      Commence- 
ment of  a  suit,  2. 

ESTATE  FOR  LIFE. 

See  Deed,  2,  3,  4. 

ESTATE  FOR  YEARS. 

See  Deed,  5. 

EVICTION,  FLEA  OF.  IN  BAR  OF 
ACTION  FOR  RENT. 


9.  The  declaration  aet  forth  a  jndgmant  u  i 
October  term,  1813,  proui  patet  mer  n 
eordnm.  On  nul  tiel  record^  the  judgmei 
produced  was  of  October  tann,  1614 ;  hdi 
a  fatal  rariance.  i 

3.  But,  it  appearing  that  the  jadgment  wi 
entered  as  of  October  term,  by  mistake,  tfa 
plaintiff  was  on  the  trial  allowed  to  witl 
draw  his  record,  in  oriler  that  he  mifk 
neove  to  amend  it.  i 

4.  The  text  of  the  record  ia  the  eridcBe 
which  must  control  mm  to  the  time  whe 
tha  judgment  is  entered ;  and  it  can  oc 
be  corrected,  on  the  trial,  by  the  jodge* 
date  of  signing  jadgment  in  the  margin,  i 

5.  In  an  action  for  a  breach  of  a  marriai; 
promise,  a  witneaa  tamy  be  asked  his  opin 
ion,  whether,  living  with  the  plaintiff,  am 
f^om  an  observance  of  her  deportment,  Jm 
lie  is  of  opinion  that  the  plaintiff  was  bb 
cerely  attached  to  the  detondant.  JT Je 
T.  Neleon.  3ii 

6.  The  father  of  tha  defendant  may  be  asked 
if  he  did  not  remonstrate  with  the  defend 
ant  against  the  marriage  ;  bat  ahall  not  h 
allowed  to  specify  immoral  conduct,  aa  tbi 
ground  of  such  remonstrance,  onkv  bi 
personally  knows  the  groand  to  be  tiaa 

7.  Unchastity  or  immorality  in  the  plaintiff 
may  be  given  in  evidence  by  the  defesd. 
ant.  U 

8.  After  a  question  has  been  repeatedJv  uk- 
ed  and  answered  withoat  objection,  in  tbi 
course  of  a  trial,  it  is  too  lete  to  otiject  ts 
its  repetition,  on  the  p^roand  that  the  £■• 
war  is  in  itaelf  inadmisaihle.  id 

9.  The  widow  of  a  grantor  of  land  with  war- 
ranty, he  having  died  inaolvent,  is  an  ad. 
missible  witness  in  support  of  the  title  of 
the  grantee,  on  being  releaaed  by  him,  aod 
without  her  releai^ing  her  interests  in  ber 
husband's  personal  aetata.  Jmekmmm  ex  dem* 
Howell  T  Delancetfm  4S7 


See  Landlord  and  Tenant,  9  to  11.     10.  The  grantor  in  a  <iait^laim  deed  is  a 


EVIDENCE. 

1.  It  aaana  that  an  ezemplifieation  of  a  re. 
oord  of  an  inferior  court  of  this  state,  is 
evidenoa  in  the  supreme  court,  and  that  it 
ii  not  neoessary  to  remove  tha  record  there 
by  oartiorari,  to  make  It  evidence,  even  on 
a  plea  of  aal  tiel  record.  Vailv,  Smith,  71 


competent  witness  in  soppott  of  tha  gran- 
tee's title.  id 


11.  After  tha  regular  azamioation  of  wit. 
nesses  upon  a  trial  is  throogh,  and  the 
counsel  for  tha  defbndant  has  comnnenead 
summing  up,  it  is  in  tha  discretion  of  tba 
judge,  whether  ha  will  bear  ftifther  avi. 
danoa.    Jaekoon  ex  dsfla.  Jmkmmmm  t.  TaU- 

4M 
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Ifi.  "The  p&rol  declaratioDj  of  one  in  poswfl. 
•ion  of  lands,  u  to  the  nature  and  extent 
of  hid  interest,  no  legal  title  ]>eing  shown 
in  him,  are  admissible  against  him  as  evi. 
dence,  and  against  those  who  claim  under 
him,  unless  it  appear  that  there  is  higher 
testimony  as  to  the  matter  sought  to  be 
shown  by  parol.  Jaekton  ex  dem.  Swart, 
wout  V.  Cole,  587 

13.  Where,  in  ejectment,  the  defendant  gare 
evidence  to  show  that  certain  lands  of  D. 

C.  under  whom  the  lessors  of  the  plaintiff 
claimed  title,  were  forfeited  by  an  act  of 
attainder,  held,  that  this  was  prima  facie 
evidence  that  the  title  to  the  premises  in 
question  was  once  in  D.  G.  ;  and  that  the 
pi  lintiff  might,  without  further  p. oof  of 
title  in  D.  C.  proceed  to  deduce  a  title  from 
him.  id 

14.  Where  an  act  for  venting  certain  lands 
of  D.  C.  in  C.  C.  referred  to  a  location  and 
enumeration  of  the  lands  of  D.  C.  made, 
&c.  and  delivered  to  the  commicsioners  of 
forfeitures,  and  directed  them  to  be  ap. 
praised  by  such  persons  as  the  commis. 
sioners  of  forfeitures  should  appoint,  and 
the  appraised  value  to  be  paid  either  to  the 
commissioners,  or  treasurer,  6lc,;  as  against 
the  state,  the  location  and  enumeration, 
thus  adopled  by  the  act,  are  conclusive  that 
the  lands  mentioned  in  them  belonged  to 

D.  C.  id 

15.  An  exemplification  of  a  copy  of  the  cer. 
tificate  of  the  appraisers  filed  in  the  trea^ 
turer'B  office,  having  an  endorsement  by 
the  treasurer  upon  it,  that  the  original  had 
been  delivered  to  C.  C.  deceased,  and  it  be. 
ing  shown  that  it  could  not  be  found  among 
the  papers  of  C.  C.  was  held  admissible  in 
evidence,  though  it  was  the  exemplified 
copy  of  a  copy,  id 


such  performance  shall  be  deemed  prtintf 
facie,  to  have  taken  place.  id 

18.  Under  what  circimstances  a  conveyiaee 
from  a  trustee  to  hk  cettuy  ^m  truii  is  to 
be  presumed.  id 


20.  To  what  extent  the  acta  of  state  offioerst 
as  the  treasurer,  surveyor  general^  #Mb 
shall  be  evidence  against  the  stati»         id 

21.  Manner  of  proving  documents  fttM  th(» 

comptroller*s.oAoe*  jiC 

522.  A  verdict   and  Judgment  in  •jeotmit, 
is  never  conclusive,  even  betwMatlMfa]«, 
mediate  parties,  except  in  an  action   for 
-  mesl^  prdAts.  Par  Coldsn,  Senator.  Hop* 

Be^  Afifinnpdlt,  7.  Bond,  2.  Bond 
^.  of  Indemniiy,  2.  Commissidn. 
Ek^eofldr*  and  Administrators,  9, 
14,  1  A.,  Highways,  10.  Idiots 
abd  Looatfcs,  11  to  17.  Land- 
lord and  Tenant,  9  to  11.  Lex 
LocivUv  10, 1 1, 12.  Lis  Pendens, 
2.  Master  and  Servant,  3.  Mesne 
Profits,  4,  5.  Partnership,  2. 
Picas  and  Pleading,  10.  Plead- 
ings in  Chancery,  II,  4,  5,  6. 
HI,  IV.  Quo  'Warranto,  35. 
Res  Judicata,  1,  2,  3.  Kule  to 
deliver  or  inspect  papers.  Va- 
riande.  Warranty,  1,  4.  Will, 
1,  2,  3,  4,  5,  7,  8,  9,  10,  11. 
Witness, 

EXECUTION. 


16.  This  copy  having  been  furnished  to  the    ^ee  Judgments  and  Executions.  1 


to  10,  and  20  to  39. 


treasurer  by  the  commissioners  of  forfei. 
tures  fur  his  information,  and  as  his  guide 
under  the  act  for  vesting  the  land  in  C.  C. 
may  bo  regarded  as  an  original  for  some 
purposes,  and  especially  as  sgainst  the 
state,  the  treasurer  having  endmed  upon     ,     .        ,_.  •  «.  .         ,  ... 

it  all  he  did  under  it.  *  id     ^'  ^'l  administrator  who  goes  to  trial  upoa 

a  plea  of  payment,  though  in  good  faith. 


EXECUTORS  AND  ADiMINISTRA- 

TORS. 


17.  Where  a  state  officer,  €,g,  the  trsasarer, 
does  an  act  which  would'  M  a  violation  of 
his  duty,  unless  certdn  terms  or  conditions 
had  first  been  performod  bv  an  individual ; 
as  between  the  stato  asdUhe  individual. 

Vol.  IV.  97 


and  not  knowing  the  effect  of  a  finding 
against  him  upon  that  plea,  on  verdict 
against  him,  will  not  be  relieved  by  being 
let  in  to  plead /)/en«  admintMtravit,  aUhoogh 
he  swear  that  he  bus  a  good  deftnce  upon 
this  plea.    Mttrtin  v.  Sarl99»  49 


3.  An  UMDlor  deelimd  span  ■  ^rwMHijr 
note,  and  (af  moBa;  Imt,  lie.  ib  tha  life 
lime  ot  hii  taaUloT,  Uyiag  a  pramiw  to 
him^ir  M  axacatoT,  afkw  hit  UaUtor^ 
deith.  Bnnf  notuoitad  apoo  Iba  Uial, 
Arl<i,  thai  ba  ahould  not  pkj  ooata.    KeUk. 


ilnMtavif. 


■  af  drti  aafgoaUi 


11.  Tbadi 
azaenton    and    i 
aeeordinf  to  tha  difiarant  plaaa  whicb  ' 
iDtaipaaa,  and  tba  fm 


4  Tha  f  wl  nla  ia,  tbat  if  tha 
aoB  ■■  aseb,  wtuo  be  iniKht  ha*a  aai 
hM  own  oama,  if  faa  fail,    be    aball    , 
aoMi  i  olhanriaa  if  ha  Daoaaanl;  nM 


pif    1&.  If,  on  %JLf».  it  t»mu  mJutelaria,  ii 


S.  And  Ihia  dapinii  on  tha  iaqiirj,  wbatber 
the  cUMa  of  lelion  iccmad  wbolff  after  Iha 
tatatac^  death,  or  whoMj  or  partially  b*. 
fon.  If  wboIlT  aAar  the  exaotor,  pt|« 
coau  OD  hia  fulara,  a<  in  trorei  ubb  ua 


Dhiani 


14.  The  eoofesdon  bj  a>  execntoar 
debt  doe  from  hii  teatatn,  ia  not  ai 
aiUa  aa  erideDoe  in  a  anil  far  tba  r 
hgainit  hia  oo.execntor,  to  aataMiah 
orifinal  damind.      Haanm  t.   /fm 


tioDueieoatoc.  Othcrwlaa,  if  Iba  decuDd 
eccroad  whollj  or  partial];  befbte,  a*  in 
tannnpait  Qpon  a  |Vom>M  to  th>  teal  iter. 
8a.  if  thia  be  folJonred  bj  t  lii  lailieii  lo  the 
executor  to  pay  the  aame  debt.  In  both 
caaee.  the  action  ahould  be  by  the  ezeenlor 
in  hia  repraaentaliTe  character.  And  ao  of 
debt  fbr  an  eacape  from  hia  lealatortjndg;. 
ment  and  execution,  tboofh  the  eaeape 
wai  aftai  bia  death.  id 

t.  The  eoort  will  not  order  pra««edinn  lo 
■tay  tB  adminiatratioD  granted,  wbare 
the  plaintiff  diei  intermediate  the  Terdict 
and  jndfment,  though  the  defendant  hare 
mda  ■  ciM  for  a  new  trial.  Spri»gMtd 
T.  Joyae.  433 

7.  In  meh  oaae,  the  canaa  proeeed*  the  bidm 
aa  if  the  plaintiff  bad  lived.  Hia  death 
worke  DO  change  in  ita  coarae.  id 


of  adminiatration  erantmi,  be  may  ai 
hia  own  name  ;  and  ifhe  lecoret  lot 
9S0,  moat  pay  eocta  to  the  deftnij 
which  may  be  aet  off  againat  Ibe  dami 
Ckmmhtrlia  t.  Sptnerr. 

IT.  An  executor  ia  not  liable  to  pay  mat 
not  going  to  trial,  if  be  abew  doe  ditig 
to  be  pi«pared  fbr  trial,  but  Ait  iril 
bia  ftnlt ;  aa  where  be  baa  eoof  ht  to 
ptena  a  material  witneaa,  hot  failed  by 
BOD  of  hia  keepier  out  of  the  war.  i 
T.  JH'Cay. 


18.  Other  ei 


a  in  which  ■ 


ainn,  ia  conclaai*e  proof 
eeta  eofficieDt  to  aatiafy 
.   Tkt  Judga  tf  Bwi*. 


10.  The  riaintiff  may,  after  ianiing  ajL/a. 
4t  i»m*  Iwlalsria  til  iiilufaferi*  and  a 
return  of  a  dtmutavit  by  the  iheriff,  iaeoe 

a  j(./«.  da  *e»i«  n-o^w,  of  e< "-' 

without  the  fbmality  of  a 


tjmi\i^ 


See  PleadiDgs  ia  Chancery,  VIl 

EXSHPLinCATION, 
8m  Evidepcre,  1,  15. 

Bn^XUKETUIL 

8n  Sail,  3. 
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FACTOR. 

The  pajment  of  a  baUaoe  of  aooouat*  b^  a 
factor,  or  comniiiMioii  merchant  to  oli 
priooipol,  after  the  aalea  made,  and  for 
the  purpoee  of  clonog  the  aocoanta  be. 
tween  tke  partiee,  is  an  aaeompiion  of  the 
outatandinsr  debts;  and  eonsequentlj  the 
principal  is  no  lonrer  accoontabie,  or 
bound  to  refbnd  adVanees,  thoagh  the 
debtors  finallj  fail  to  pay  for  goods  sold 
on  commission,  the  proceeds  of  which 
were  looked  to  for  re^imborsemMit.  Oat. 
Uy  V.  CreiuiUis.  950 

FEES. 

See  Constable.     Costf.      District 
Attorney.     Witness. 


FELONY. 

See  Witness. 


FOREIGN  JUDGMENTS. 

See  Lies   Loci,    11.     Pleas   and 
Pleading,  8  to  11. 

FOREIGN  LAWS. 

See  Lex  Loci. 

FOREIGN  STATUTES. 

See  Lex  Loci,  7, 10. 

FOREIGN  WITNESSES.       - '^^ 

See  Venue,  7. 

FORM. 

See  Pleas  and  Pleading,  19. 


FRAUD. 
FIERI  FACIAS. 

See  Bill  of  Sale.     Frauds,  Statote 

See  Judgments  and  Executions,  1       of.    Idiots  and  Lunatics,  11  to 

to  10,  20  to  26,  and  30  to  89.  17.    Judgments  and  Executions, 

84,  85,  36.    Pleadings  in  Chan- 
cery, VIII.  2. 

FINES  AND  FORFEITURES.  ^' 


See  District  Attorney,  1. 

FORECLOSURE. 

See  Mortgage,  !» 2. 

r 

FOREIGN  CRIMIS4li  I4V« 

See  LasLteWai     \ 

FOREIGlf  PSCUBB.   ' 

See  Lex4>>cit%l»^ 


FRAUDS,  STATUTE  OF. 

I.  Where  a  promiee  to  per  the  debt  of  a 
third  person,  arisea  oat  of  aomo  new  eon- 
aideration  of  benefit  to  the  promiaior,  or 
harm  to  the  prominee,  morins  to  tho 
promiaMT,  either  from  the  promiMaa  or 
the  orisinal  debtor,  Mich  promiae  ia  not 
within  the  tUtote  of  fraoda,  rl  R.  L.  78, 
a.  11.)  thoof  h  the  origrinal  debt  atill  lob- 
aiet,  and  remain  entirelj  nnalieoted  hw 
the  new  arreement.    Farley  t.  CUvalmma, 

S.  Thna  where  M.  owed  F. ;  and  C,  in  oon^ 
aideration  that  M.  delivered  him  haj  to 
the  valae  of  the  debt,  promiaed  bj  parol  to 
pay  F. ;  Md,  that  thia  waa  not  within  the 
atatnto.  id 


3.  The  Eneli 

liahing,  niiutnting  and  eipluning  tbis 
(hIb.  eoUalad  uid  aiuoiiMd,  pat  Saragv, 
Ch.J.  id 

FREIGHT- 

1.  Wban  the  ganerel  owner  of  ■  veaael  paiti 
with  bw  otrnenfaip  and  poawaion  in  tha 
TVaMi  to  a  ohartarer,  the  latter  a  conaider- 
ed  oirnar,  ftnd  Ihs  former  ha>  no  lien  for 
&«iKht.    Clarkttn  j.  Edtt.  470 


lian  for  freight ;  aaA  th*t  lliej  mifti 
tha  conaiftnee  for  th«  freiebt  on  ihi 
ofladingi  in  tbo  naiiia  of  the  roaalcr 
thM  a  pajment  to  tha  cfaailereT, 
notice  of  the  ownera*  claim,  woiiU 
protect  the  coDai|[iie». 

6.  Whether  the  gvneral  owner  haa  p 
with  the  ownerahip  and  poaaeadon  I 
ehartcrer,  moat  be  dMenntned  frao 
charter  party. 


.3.  In  the  Utter  ci 


4.  Or  be  mi;  enforce  hi*  claim  bj  detaioiag 
tha  good*  till  payment,  the  lav  giving  him 
a  liao  for  the  freight.  id 


FRIVOLOUS  DEMURRER. 

See  Costs,  14. 

FRIVOLOUS   PLEA. 

^   SeePieasand  Pleading,3,3,4,i 

FUGITIVES  FROM  JUSTICE 

See  Lex  Loci,  1 6. 


5.  Where  tha  general  owners  agreed  to 
freigkt  and  I«l  a  acbooneT  to  D.  Bdea  mu. 
tar  lo  proceed  fraro  New  York  to  Harana, 


GRANT. 
See  Deed,  10. 


HABEAS  CORPUS. 

1.  A  motion  to  mperaoda  a  ialns  ca 
eiiM  eauaa,  will  b«  heard  thoagb  the 
be  not   retamed.      Snoti/Jm    *.  Stii 

ilougiide,    and   within    rescn  of  the  vea- 
mIo;    to   pay  the   ownera  al  the  rate    of 
9333   per    month,    at  the   end    of  eTrrj     '■ 
month,   if  in  port,  or   on   hor   arrival    (if 
required,)  with  all  port  chargea  except  at 
New  York;    also  to  advance   what  might 
ba    neceaakrf    for    eiponaea,    if  wanted; 
anUcient  room  in  the  hold  lo  be    allow- 
ed  fbr    the    proviaioaa,  wood    and   water, 
and  for  atorage  of  the  cablea  ;   and  on  the     3.  Tllcmgb  the  mm  in  qaeation  do  not 
reaael  arriving  at  Havana,  or  any   other         ce«J  ^fSOO,  in  aeanae  in  the  C.  P.of  > 
port  menlioned,  if  D  should   rcqueat  it  of         York,  (rid.  aaaa.  4G,  Qh.  207,)  yet  if  ft 
the  master  or    commander,  the   veaeel  lo         pelf  by  affidavit  t}--'  "■-  ■-     -      ■      ■ 
1 j: >  •»  K^,.,  Vn,\.   ;..  ,.rt,uk  «._         .-_.  : ■; 


well 

mann«),    vicH 

called    and 

dnrini 

(  the  ToyagB 

;    thai  D 

might   load 

«>dd 

ii«:h.rg/fto,n 

on  board. 

auch  cargo 
iitheroftie 

or  car 

goef,  or  parta 

thereof,  in  < 

porta 

or  pUcei,  a. 

by  them  al 

lioald  ba  or. 

dared 

:  tha  achoonei 

r  to  piocead 

deapalched  by  D.  a 

t  either  or 

any  of  the 

porta 

or    places    m 

enlioned. 

direct,    and 

witbo 

ul  delay,  to  I 

he  next  po 

tt  or  place. 

D   *g 

rceing  to    del 

Lvhr   and    . 

^ccivi    the 

oargoea  or  parti  Ih 

ereuf,  at  all  the  plocea 

the  party  ;  who  cannot  tnore  t* 
it  on  thia  ground,  aflar  tho  i 
have  acted  upo*  it. 


t  the  title  to  land  i 

-.   —  -  .  .  .    — -, 1,  .the  cause  ia  rtuoon 

the  voyage  to  be  deemed  ended,  aa  if  she  oj  iabtat  corvBt. 

bad  viiitod  all   the  porta;    held,  that  tha 

ganeral  ownera  did  not,  b;  thii  contract,  4.  One  of  leyatal  defendanta  rttumed,  (a! 

part  with  the  ownenhip  and  poaaaaaioD  of  in  the  oonrt  iwlm^  may  sae  oat  a  id 

(he  yeaael  lo  D,  lO  aa  to  preclnda  their  corpw;   but  lo  tvAl   i 
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must  put  in  bail  for  all  the  defendants,  ae- 
cordinff  to  the  10th  general  role  of  October 
terra,  1796.  id 

HEIR. 

See  Deed,  1. 


HIGHWAYS. 

1.  By  the  act  to  regulate  highways,  (2  R.  L. 
270,  s.  1,  16,)  the  commissioners  of  high- 
ways  are  authorized  to  lay  out  public  high, 
ways,  through  land  lying  in  a  state  of 
nature,  or  through  improved  or  cultivated 
landt  comraonly  so  called  ;  but  this  provi- 
sion does  not  authorize  them  to  lay  out  a 
a  highway  through  buildings,  mills  or 
manufactories,  or  fixtures,  yards,  6lc.  ap. 
purtenant  to  them,  without  consent  of  the 
owner.     Clark  y.  Phelps.  190 

3.  Accordingly,  where  commissioners  laid 
out,  and  opened  a  road  through  a  com 
crib,  mill  yard,  and  the  tenter  bars  of  a 
filing  mill,  held,  that  they  were  liable  to 
the  owner  in  trespass.  id 

3.  The  right  of  the  owner  of  improved  or 
cultivated  land,  through  which  the  com. 
mipsioners  have  laid  a  highway,  to  ap. 
peal  to  three  judges  of  the  court  of  com- 
mon  pleas,  under  the  36th  section  of  the 
aet  (2  R.  L.  282,)  is  personal  to  such  owner, 
whose  private  rights  cannot  lie  affected  by 
an  appeal  in  behalf  of  any  other  person, 
through  whose  land  the  same  road  may 
also  have  been  laid.  If  there  be  several 
owners,  each  may  appeal  for  himself.      id 

4.  It  is  the  duty  of  the  judges  to  whom 
such  appeal  is  made,  to  convene  and  de- 
cide  it  as  soon  as  may  be,  on  a  day,  &o. 
which  they  shall  agree  upon,  of  which 
they  should  give  notice  to  the  parties,  who 
then,  and  not  till  then,  are  bound  to  attend, 
or  be  concluded.  id 

5.  An  appeal  suspends  the  powers  of  the 
commissioners ;  and  till  their  acts  are 
affirmed  by  a  decision,  they  cannot  open 
the  road.  If  they  do  so,  they  are  tres. 
passers.  id 

6.  Where  one  C,  through  whose  land  a 
road  was  laid,  appealed  to  three  judges, 
then  M,  through  whose  land  the  same 
road  p.i88ed,  appealed  to  three  judges, 
two  of  whom  were  the  same  judgee  ap. 


pealed  to  by  C ;  and  C,  appeared  before 
the  last  board,  and  objected  to  their  pro. 
ceeding,  on  the  ground  that  his  appeal 
was  first;  but  his  objection  was  over, 
ruled ;  and  he  then  stated  his  reason* 
against  the  proceedings  of  the  commis- 
sioners, in  passing  over  the  ground  through 
which  the  road  ran  ;  and  the  judges  af. 
firmed  the  acts  of  the  commissioners; 
held,  notwithstanding,  that  their  decision 
was  void,  and  of  no  efiect  as  to  C ;  and 
that  he  was  entitled  to  select  the  three 
judges  who  were  to  pass  upon  his  rights. 

id 

7.  Af\er  C.*s  appeal,  one  of  the  iudgee  to 
whom  he  appealed  went  abroad,  and  did 
not  return  till  afler  M's  appesl  was  de- 
cided ;  and  no  further  proceedings  were 
had  by  C  ;  and  the  commissioners  laid 
out  and  opened  the  road ;  yet,  held,  thai 
C's  appeal  continued  in  force,  and  was  not 
to  be  deemed  discontinued  or  abandoned 
by  the  neglect  of  the  judges  to  convene 
and  hoar  it ;  and  that  the  commissionen 
were  trespassers.  id 

8.  If  the  commissioners  deem  the  jodgee 
dilatoiy,  they  should  apply  to  them  to  fix 
a  day  for  the  hearing.  id 

9.  Afler  the  appeal,  the  judges  become  ac- 
tors, and  if  they  do  not  proceed,  it  cannot 
be  imputed  as  as  a  lach  to  the  party.         id 

10.  Where  a  road  is  laid  out  through  im. 
proved  land,  on  the  petition  of  13  meut 
upon  the  proceeding  cominff  in  question 
before  a  court,  it  will  be  intended  that 
they  were  12  reputable  freeholders,  with, 
in  the  words  of  the  act,  (2  R  L.  275,  s. 
16,)  until  the  contrary  be  shown.  Per 
Woodworth,  J.  interrupting  Piatt,  arguen- 
do, id 

11.  A  public  highway  having  been  laid  out 
by  three  judges  of  the  common  pleas,  on  a 
petition  to  discontinue  it,  thej  discontinued 
only  a  part,  and  certiorari  was  brought 
from  thoii  decision ;  held,  that  the  certi. 
orari  did  not  suspend  proceedings  as  to 
that  part  of  the  road  which  they  had  not 
directed  to  be  discontinued,  but  that  the 
commissioners  were  bound  to  go  forward, 
and  open  this  part.     Ex  parte  Sander§, 

544 


12.  And  a  mandamus  to  compel  them  to  do 
this  was  granted,  notwithstanding  the  oer- 
tiorari.  id 


IDIOTS  AND  LUNATICS. 

I.  miere  ut  >ct  ii  xnflit  to  be  BRiiiM  » 
\h'.  {Toaod  of  DMsUI  diMMUtj,  the  proc 
h-^*  with  biai  wIm  tU«(M  it.  Jmektmi  e. 
drw<.  CUmtU  T.  Kimg.  aO 

oatm7  mppoum,  wait;  ■  to  b 


fiu^ 


S.  Bat  ■AarafeDenldeno^nDent  a  riMnrn, 
il  then  ja  inciunbaat  on  tha  one  who  inaiti 
tfa\ltheactwuT(1id,  toihoiT  nsilj  U  Uia 
toy  Ubm  when  it  wu  parformad.  id 

4.  WkU  abaU  coastitnta  thai  draBn|enwnt, 
or  ■abiji.ililj  or  iBuid  which  laikdMi  ■ 
piir^  iaaabte  of  eontneting.  id 

i.  IditU  and  lunatic*,  or  penoni  aaa  cMi. 
pH,  an  of  ihia  deacnptiaa ;  and  tbe  dit- 
abilitj  ia  eiwfioed  to  tlieae.  id 


16-  B.  g.  at  law,  &and  mnat  be  ptvf 

17.  Wberoaa,  in  aqnhj,  it  ma*  ba  pm 

' ■-  relalira  aitaatiM  of    ■ 

if  ot  prioa,  want  sf  c 

IMFABLAKCE. 

See  Quo  Warraoto,  86. 

IMPROVEMENTS. 

See  Mesne  Profita. 


.  Ml;,  till  MDca    tha  rBTolution,  did  "^^^  WAKKANTO. 

i  See  Quo  Warranto. 


>  iba 


Dot  follow  that  becanae,  accOTdini 
modent  doclrine  of  the  coart  5 
J,  one  woold  be  the  Droper  mbject 


INSOLVENT. 


iirtwdii,  that  hia  ai 


dt^    1-  A  dlacharxa  onder  tha  «ct  to  aholi 

priaonment  for  debt  in  csrtun  eaaea, 

43,  ch.   101)   exleDda  to  jndrnienta 

tiona  for  wronga.    Ex  jiarta  TItmytr. 

lidit^ofadMid 

omiaaioQ  wonld    3.  A  diaoharga  tutder  the  act  to  abolii 
ii        pHaonment  fiirMit,&«.  (aMa.43.cb. 
doe«  not  extend  to  a  debt  doe  the  pea 
',  t.  aibct  a  daed  at  the  common  law,        ^  '^^    ^^  ''"I*  ^-  ««"**r. 
:iitire  loaa  of  the  underatanding  muit 

hewn.  Tbe  commoa  law  haa  dnwo  3.  Noi,  Smb.  doea  an;  iuaolTUBt  or 
Ins  to  ihaw  what  degree  of  intellect  ia  ™pt  '■*>  aoleM  tba  poopla  aro  saa 
ittTj  to  uphold  il.  't- 


e.  The  qoeation  aa  to  [hi 
exocnlvd  t>rior  to  mch  a 
not  In  at  all  aflected  b; 


5.  The   pUintiii;  nridanl  in    Irab^d,  i 
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•aant  to  a  prBvioiw  agroemAnt.  Ths  de. 
fendant  received  the  bUU  May  97tb,  1818  ; 
aad  the  monej  waa  paid  to  him  upon 
it,  July  99tb«  1818.  The  defiutdant  built 
the  Tesssel,  but  employed  her  in  a 
different  adventure  from  the  one  agreed 
on.  On  the  22d  Juno,  1818,  he  petitionod 
for  hie  discharge  under  the  act  for  g^ivinj^ 
relief  in  casoa  of  insolvency,  (1  R.  L. 
460 ;)  which  was  granted,  his  property 
beijur  assigned,  &c.  on  the  152th  August* 
1818 ;  held,  that  tlw  money  was  recover- 
aUe  as  mooey  had  and  reeetved  to  the 
plaiatilili  use;  and  that  tbe  debt,  (not 
accruing  till  after  the  deftndftfit  petition. 
ed,)  was  not  aflbeted  by  the  discharge. 
M  *NeiUy  v.  Richardwn.  m 

€.  A  discharge  under  the  act  fbr  giving  re. 
lief  in  cases  of  insolvency,  doos  not  affect 
debts>rhich  are  contracted  after  the  time 
of  presenting  the  petition.  id 

7.  Nor  will  the  discbarge  affect  aeditoni  te. 
siding  out  of  the  Unitec)  Statee,  unless  the 
8th  aeetion  of  the  act  be  pursued.  id 

Sec  Costs,  33. 
INSPECTOM  OF  Bl«ECTI01f . 

See  Quo  Warrq^ntoi  46  to  95,  57, 

HTMrnAMCB.' 

1.  If  the  injury  io  a  diip  by  the  "perils  insur. 
ed  against,  exceed  eae  iialf  her  value,  the 
insured  may  abandon 'to  the  underwriters 
as  for  a  total  loss,  which  cannot  afterwards 
be  turned  into  a  partial  one.  Diekwr, 
The  New.York  Iru.  Co.  933 

9.  Accordingly,  the  abandonment  may  be 
enforced,  though  the  ship  afterwards  be 
repaired  by  the  master,  and  proceed  on  her 
journey.  id 

3.  But  the  abandonment  must  be  before  the 
vessel  is  fully  repaired,  and  able  to  pro. 
ceed  on  her  voyage.  t^ 

4.  If  she  be  in  fact  repaired,  the  abandon, 
ment  is  void,  though  this  be  not  known  to 
the  assured.  id 

5.  It  is  the  actual  state  of  things,  therefore, 
at  the  time  of  the  abandonment ;  and  not 
the  state  of  the  party's  information,  that 
decides  the   validity  of  an  abandonment. 

id 


6k  When  a  ship  bound  to  Antwerp  was  in- 
sored,  and  repaired  on  account  of  sea 
damage,  at  fort  Louis,  in  the  Isle  of 
France  ;  and  the  expense  of  a  part  of  the 
repairs  was  defrayed  by  a  sale  or  the  cargo 
and  the  residue  charged  upon  the  remain- 
der of  the  cargo  by  a  respondentia  bond ; 
held  that  no  lien  was  thereby  created  upon 
the  ship,  which  could  be  taken  into  the 
account  in  estimating  the  insursd's  right 
te  abandon  as  for  a  t^al  loss*  id 


7.  In  making  an  abandonaMat,  the  aasuied 
ii  bound  to  assign  the  true  cause ;  «.  g, 
if  he  abandon  on  accovnt  of  sea  damage 
only,  he  cannot  avail  himself  of  the  fact 
that  the  ship  was  afterwards  eneombered 
by  the  expense  of  repairs.  As  te  tit»  UlU 
ter,  be  should  make  a  new  abeiidoiiflMnit. 

id 

8.  Where  a  ship  has  sustained  damage  by 
the  perils  insured  against  to  more  than 
one  half  her  value,  her  restoration,  in 
order  to  divest  the  right  of  abandonment, 
must  be  complete  and  perfeot;  and  if, 
though  in  fact  restored,  she  still  remain 
subject  to  a  lien  for  the  expense  of  her  re- 
pairs,  to  more  than  half  her  value,  this 
IS  not  such  a  full  and  beneficial  restoration 
as  to  take  away  the  right  to  abandon.      id 

9.  Items  included  in,  and  manner  of  estima. 
ting  the  amount  of  repairs,  deducting  1.3 
new  for  old,  after  first  deducting  the  vahie 
of  the  old  materials.    Per  Savage,  Ch.  J. 

id 

10.  Where  an  insurance  eompaay  ki  the 
city  of  New  York,  appointed  K.  a  surveyor 
in  Savannah,  (Grcorgia,)  and  by  their 
president,  empowered  him  to  make  con. 
tracts  of  insurance,  to  take  effect  from  the 
time  when  the  premium  should  be  paid, 
and  ehould  be  received  at  Neto^York  ;  pro. 
vided  the  ofiee  ehould  reeognixe  the  rmte 
of  eremiiffn,  and  he  otherwieo  eatiwfUd 
with  the  riek ;  and  R  advertised  at  Savan- 
nah, the  terms  on  which  the  company 
would  ensure,  and  subscribed  himself  as 
agent  of  the  company,  at  Savannah,  men- 
tioning that  they  would  insure  through 
him,  oto.  and  P.  paid  the  usual  premium 
of  insurance  on  certain  goods,  on  the  5th 
January,  1830,  to  R.  who  gave  P.  a  re- 
ceipt  for  the  money,  describing  himself  as 
agent  of  the  company,  and  specifying  the 
consideration  and  object  of  the  receipt; 
but  before  the  premium  was  received  at 
New.York,  the  goods  were  consumed  by 
fire ;  and  P.  afterwards  tendered  the  pre* 
miam  to  the  company,  and  denameed, 
that  they  eboold  indemnify  him  or  eze. 


Ibef  wore  bound  to  complj,  tboagh  the 

Kemium  hul  not  been  recsirsd  bj  them 
Tore  tha  Ioh;  and  that  the  pnmiimi 
beinu  BCcDrding  to  their  eilabliihed  r-Ut, 
it  did  not  lis  with  the  coiiipanj'  arbitnriJj 
to  an;  they  would  not  rccogniio  the  rile 
of  premium,  or  would  not  be  latiafied  with 
the  rUk ;  end  Ihey  were  oceordinelv  de- 
cnsd  to  indemnirjF  the  aai 
<r.  Waihinglon  Int.  Co. 


mount  which  waa  to  Iutb  bean   in 
Par  Colden,  asomtor. 

INSURAN'CE  COMPAirr. 

See  losurance,  10  to  16. 

INTEREST. 


645  1.  On  Terdict  aod  jndpneot  fm  tLa  pja 

in  trover,  error  «nd  judemmlofeffirau 

II,  OdO  ma;  become  tha  a^nt  of  ft  corpo.  the   defendiDt    in   error   hu  both  iot 

rallon  in  the  aama  manner  aa  he  may  of  from  the  time  of  the  jndgntrat  below, 

■nindividiul,  without  anj  deed  or  writing.  alv>  douUa  eoata,  the    execBtioa  bciii| 

id  tuallydelajMl  bj  th«  wiitofenv.   & 

13.  A  mara  wuranl  of  aurvey   given  by  ao  r.  Hopkint. 

■omyor  to  do  any  act  binding  upon  them.  9.   In  troTar,  the  pluotiff  maj  neonr  i 

111  tereat  on  Ibe  toIu*  of  the  rood*  fiao 

13.  Where  a  principal  objpcta  to  the  act  of  time  of  the  ooDTenion. 
hii  Hgont,   ■■  unauthorized,  tho  quaelion 

ia,  «ot  what  power  he  uileoded  to  give  bia  3.  Intoreat  i*  not  ^lowable  on  an  lali 

agent,    bat    whal   power    the   third   par.  dated  aeconnt   for    rooda  sold  and  i 

•on  who  dealt  with  tho   agent,  and  who  done.unleaa  there  be  an  a 

intiata  o«  hia  acta  ai  valid,  bad  a  right  U  

infer  that  ha  poiaeaaed,  Irom  hia  own  acu 
and  thoaa  of  hia  prineipaJ.     Per  Colden, 


w  inletvat.     Vm  Btt 


14.  . 


aigned  by  tl 


«ipt  for 


1   of 


policjr ;  awl  it  ia  the  common  cuatom  in 
the  city  of  New  York,  to  iniure  by  receipu 
of  thii  nature,  aignod  by  iotne  offiaer  of 
the  company.  Tho  only  difitronca  bo. 
.  and  of  a  policy 


4.  And  «bere  the  dcTtnd&nt  owed  the  pi 
tiff'a  leatator.  en  a  ■eevnty^Wnving  u 
eat,  which  Ib^  tinpaU  tot  mora  tian 
jeara,  and,  dmias'  ut  tl  ' 
ant  had  u  ■een&H'V 
tha  pluKtiff^  tl 


.  that  the  fori 


ind    the    laltoi    a 


law.    Per 


IS.  It  ia  a  well  aeltled  rule  in  Chancery, 
that  what  one  ia  legally  bound  lo  do, 
fhall  be  oonaidered  aa  done,  by  all  thoae 
having  a  right  lo  claim  ita  performauee. 
Per  CoUen,  aenator. 


a  dne  hf  Ibe  boMd  ;  _   _    _ 

ahouIdbeaitMred  on  tW  b«id,  biit  bL 
the  account  i  and  tint  the  laltet  Ai 
not,  in  adjuating  the  baUnee,  be  allot 
from  time  to  time,  aa  payment  on  the  ba 


16.  Thia  nile  applied  lo  the  caae  of  an  obli. 
gation  to  inaore,  dependieg  on  the  (eoeipt 
of  a  premium  by  the  iniurer,  from  bia 
agent,  whoae  duty  it  i«  U>  remit  the  pre. 


I   preaent]^. 


'    Golden,   aenator. 

n  of  thi 


IHHEGUI-ARITV. 

'■'   See  Error,  7.    Misnomer.  4,  5, 6, 

ISSUES. 

See  Quo  Warranto,  21. 

J 


l^w  Mj   iDmiL    II,    \jy    rULiAua    wocrooi    loe 

obligation  doaa  not  attach,  an  action  liea  c-        in      j-  ■     r-<i- 

hj  Oie  lt>mi*i  aninat  the  agent;  ud  °**  Headinas  in  Lhancery,  V,  ^ 

the  maaanre  of  daraagaa  will  be  the  a-  VII,  VIII,  4,  5,  6,  7. 
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JOINDER  IN  DEMURRER. 

See  Quo  Warranto,  30, 

JUDGES    OF   THE  COMMON  PLEAS. 

Sef  Highways,  4,  6,  7,  8, 9,  11. 

JUDGMENT  BY  DEFAULT. 

See  Damages.     Error,  8,  9. 

JUDGMENT.  EVIDENCE  IN  ANO- 
THER SUIT. 

See  Res  Judicata. 

JUDGMENTS  AND  EXECUTIONS. 

1.  A  sale  of  land  upon  a  judgment  and  eze. 
cation,  though  for  only  a  part  of  wh^  ifl 
due  upon  tbo  judgment,  with  the  lapse 
of  fifteen  months  from  the  time  of  sale, 
and  a  conveyance  bf  the  sheriff,  destroy 
the  lien  of  the  judgment,  ewn  for  the 
balance  remaining  due ;  and  the  judgment 
creditor  for  the  balance  cannot,  therefore, 
redeem  the  land  firon  •  pajrahiuwr  under  a 
senior  judgment,  within  t£e  statnt  s  (sees. 
43,  ch.  184,  8.  S.)  BxforU  SUvenk    133 

3.  Such  a  flde,  and  «Mifi|mBoi,  also,  de. 
stroys  tbe^  Um  of  jd||*'jiiiuo|  judgment 
creditors}  cq  lihat  .they  cannot  redeem 
from  a  purohaaer  wider  any  judgment 
older  than  the  one  op^  which  the  conyey- 
ance  is  made.  id 

3.  Thus,  where  M.  had  judgment,  then  C, 
and  then  S.,  all  against  F.,  which  bound 
his  land :  C.  sold  the  land  for  part  of  his 
judgment ;  then  M.  sold :  C.  waited  15 
months  from  his  (C.*s)  sale,  and  took  a 
oonyeyance,  and  then,  within  15  months 
from  the  time  of  M.'s  sale  paid  M  his 
bid,  dtc.  and  claimed  to  redeem  as  credi. 
tor  for  his  (C.*8)  balance ;  and  S.  also,  in 
proper  time,  paid  M.*s  bid,  6lo  and  claim, 
ed  to  redeem ;  held  that  both  C.'s  lien  for 
his  balance,  and  S.*s  lien  by  judgment, 
were  dirested  by  the  sale  and  conveyance 
en  C.'s  judgment ;  and  that  neither  could 
redeem.  id 

4.  A  Ji,  fa,  delivered  to  the  sheriff  takes 
preference  of  an  attachment,  levied  be- 
fore the  Ji.  fa.  but  afler  the  delivery  of 
theji.  fa.  to  the  sheriff.  Wells  v.  mar. 
shall  411 

Vol.  IV.  98 


5.  Sale  of  reol  estate  under  a^.  fa.  vacated, 
dee.  on  motion  in  behalf  of  the  deputy 
sheriff  who  sold  ;  an  action  having  been 
brought  against  the  sheriff  for  the  penalty 
given  by  the  statute  (1  K.  L.  505,  s.  13,3 
hb  having  misdescribed  the  land  in  the  aol 
vertisement  by  mistake ;  on  paying  the 
costs  of  the  motion,  and  of  the  suit  against 
the  sheriff,  the  deputy  having  acted  in  good 
faith.     WHght  V.  Hooker.  415 

6.  A  levy  on  personal  property  sufficient  to 
satisfy  ^fi.fa.  is  an  extinguishment  oftho 
judgment  on  which  it  issued.  Ex  porta 
Lawrence.  417 

7.  The  judgment,  therefore  ceases  to.be  a 
lien  on  real  estate,  and  the  judgment 
creditor,  has  no  right,  as  such,  to  redeem 
under  the  act  (sees.  43,  oh.  184,  s.  3.)       id 

8.  One  who  comes  to  redeem  from  a  jadg. 
ment  creditor  under  the  act,  (sem*  43,  ch. 
184,  s.  3,)  may  pay  the  money  either  to 
the  sheriff  or  the  creditor.  JB»  porta  C, 
Board.  ^  490 

9.  The  sheriff  may  receive  current  bank  bills 
even  against  the  express  direotjons  of  the 
creditor.  id 

10.  So  he  may  allow  an  assignee  to  redeem* 
de   bene  eeee^  without  demanding  present ' 
evidence  of  the  assignment.  id 

11.  A  judgment  by  default,  entered  at  a 
term  which  commences  afler  tbo  defend. 
ant*s  death,  is  void.  Oriswold  v.  Stew- 
art. 457 

13.  It  is  not  made  good  by  any  statute ;  and 
is  not  good  by  raUtion  ;  for,  id 

13.  A  judgment  does  not  relate  back  to  a 
period  beyond  the  first  day  of  the  term  at 
which  it  is  entered.  id 

14.  On  a  teire  faeiaa  upon  such  a  judgment 
against  the  terre-tenants,  they  may  ihew 
by  plea  that  the  judgment  was  so  entered : 
for,  id 

15.  The  rule  that  one  cannot  contradict  a 
record  applies  only  to  such  as  are  parties 
or  privies  to  the  record,  and  may  bring 
error;  and  t3 

16.  The  rule  that  one  emnot,  to  a  aeirefa. 
eiat,  plead  any  matter  which  he  might 
have  pleaded  to  the  original  action,  is  also 
limited  to  parties  or  privies.  id 


IT.  What  ihall  be  daasiad  k  nlid  nqnftoion 
of  iudirmeat  before  a  joatic*  onder  the 
rtiiute  (HM.  41.  eb.  94,  ■.  TO  Mmk  ,. 
lA.wrtn«,  461 

16.  Form  of  >  confeMioD,  ipecifioUoa  mnd 
mffid^Tit  under  thU  ttatote,  noognised  u 
»«iid.  W 

1).  A  rpeeifieation.  etatiof  feDvnll;,  that 
Iba  dobt  i<  diM  f^om  tbe  defendant  to  the 


M.  A  jualice'a  eiecDtioo  waa  levied  on 
gooda,  which  were  aold  ;  hnt  prerioos  to 
Ihs  lev;,  ijt. /a.  againat  tbe  aame  gooda 
had  been  ilBli*ered  to  the  aheriO'i  ktU, 
that  tbs  lerv  and  aale  npon  tbe  jnatioe'a 
eiecation  chaDnd  the  propert;  of  the 
good*,  and  the  aheriffeoold  not  anerwuda 
take  them.  id 

aell 


ohaae  et  abaciC^  mW  aa  »  jndfmen 
fainat  a  partj  not  in  pnaaa—inn,  On  pi 
tiff  mnat  prove  eninat  tb*  ana  feoni 
poeaeaaion,   that  Uie  paitj  asainat  wl 


lifht,  ti 


Ana  ti  waa  held  not  cnoaih  to  abow  1 
aocb  party  held  adrenalj  for  kaa  tbai 
nara,  but  abandoned  tbe  premiaaa  be 
jndgnMnt,  ta  which  aba  narer  mton 
though  a  few  mnnthi  aAer  ^andoni 
aha  ooDvejed  M  tbe  dafeodwit  i>  the  aj 
meet  who  aflarwanb  entered  nndar 
eonnjanee.  Jackmm  u  dtM.  Su»m 
Town 

31.  An  equitable  or  legal  aeinn  moat 
ahown,  on  which  k  judgment  can  atti 
and  be  a  lien,  in  otdet  ta  wanmat  a.  aal 


B.  Where  the  pirtj  Bf«iiat  wb^ 
jedgnwnt  ia  rncmered,  la  iba  actaal  | 
atfciiaiLii,  Ibia  ia  aottdeiit  ef  itaalT;  far 
toal  poaaaaaiDD  i*  frimm  ftri*  aridaBOi 
title  i  and  be  cuuiqt  ahow  title  in  anall 


eculiM  by  a  conataUe,  c. 
It  IheiT  own  offioer,  ahall  he 


'.J^j 


93.  Olherwtn  *•  to  their  own  offiean.        id 

U.  Whether  >  lerT  will  ever  ha  preaamed, 
aa  helwenn  eoamcting  eiecntiani,  (dmibt. 
td  iy  Saiherland,  J.  ialnrapth^  JVaxea, 
argvtii^.)  id 

S5.  It  aBcnu,  that  a  Ist;  will  be  preaamed 
in  no  caM,  unlena  where  a  want  of  K 
would  bt  gtoaa  noitiganee  in  the  oCoer 
(Per  Sutbarland,  J.  lalarrw/lMf  H*m». 
miglttnia.)  id 


33.  If  ant  «onTej,  bafon  jndgmant  aga 
hiot  Ibe  land  c(aua7«d  i— in*  be  i 
nnder  the  jildgniBi^ :  and  tka  law 
intend  aiwh  wamjvan^  to  ba  ieaaj 
and  for  valn^Ie  naawJiteiatiaai,  taU  tbe  ■ 
trai;  b  riiews. 

34.  Eren  if  tba  dead  be  Attadad  en  » 
ral  lorn  and  aAetkia.  It  wBl  not  be  i 
within  Ibe  13  Bii.aa  aniM*  credH 
if  it  be  not  abawn  that  the  graator 
indshted  to  aaeb  a  degree,  that  the 
tleinent  will  deprin  the  emlitora  ot 
ample  filnd  for  pajBHnt  of  tbair  deiaaj 


t7.  One  who  eeoapea  fhnn  a  ca.  eo.  tboagb 
with  Ihe  oonaani  of  tbe  aberiff,  maj  be 
again  armalad  on  a  aeoond  ca.  aa.  Mwn. 
ybrrf  *.  ^naalraag.  553 

SB-  Tbe  aheiiff  ean  reoaive  Bathing  in  aatia. 
faotian  of  ca.  aa.  but  manaj,  or  ita  aquin. 
lent.  i^ 

99.  If  he  diaoharge  the  party  arreatsd,  on 
looeiTing  liia  draft  upon  a  third  paraoDi 
thia  U  •  rolantuy  aacape. 


37.  The  ragiMry  ■ 
their  operatioa,  ' 
pnrobaaer*  ' 


38.    llie    regiatry   acta  are    remedial, 
■hould  be  liberally  and  bencGinallj 


39.  But  the  purabasr  ia  not    pratactw 
theaa  acta,  unlaa  the  grantor,  m*Wm 
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imtnedUte,  ha4  fOBW  Intnvft  which  coald 
paM  bj  the  prior  recorded  deed  under 
which  the  porchaeer  elaima  the  protection 
of  the  acts*  id 

See  Bail,  2.  Damages.  Error, 
Writ  of,  2,  4,  6.  Executors  and 
Admidistrators,  8,  9,  10,  11,  12, 
13.  Insolvent  1.  Landlord  and 
Tenant,  6,  6,  7,  8.  Lex  Loci,  6, 
11,  12.  Quo  Warranto,  89,  40, 
42.    SherilTs  Sato. 

JUDeMBNT  BY  NIHIL  DIGIT. 

See  Damages. 

JUDGMENT  AS   IN  CASJB  CfP  NON- 
SUIT. 

See  Consolidation,  3.     Executors 
and  Administrafors,  17. 

JURISDICTION. 

1.  An  objection  to  the  joriediotion,  on  the 
ground  thmt  t  perfect  remedy  existed  at 
\j.w,  shoald  he  raised  hy  demurrer  to  the 
hill,  or  inaieted  on  bj  the  defendant  in  hii 
aiiBWor.  It  ifl  too  late  to  make  the  objec. 
tion  at  the  hearing ;  unleai  the  court  he 
wholly  incompetent  to  a£fbrd  the  relief 
sought  b^  the  biU.  Hawley  t.  Crmwter,  m 
tk§  4ik  eweuU  in  efuitfm  717 

H.  Where  courts  of  etjuitT  once  had  jurisdic- 
tion of  a  case,  they  still  retain  it,  though 
the  original  grouna  of  jurisdiction,  the  in. 
ability  of  the  plaintiff  to  recover  at  law,  no 
longer  exists.  id 

3.  Courts  of  equity  have  concurrent  jurisdic 
tien  with  courts  of  law  in  all  matters  of  ac- 
count.  id 

4.  >Vhere  a  court  of  equity  has  gained  juris- 
diction  of  a  cause  for  one  purpose,  it  may 
retain  it  generally.  id 

See  Appeal,  14,  15.     Fleas    and 
Pleading,  8  toll. 

JURY. 


lowed  to  leave  the  court  house  during  the 
trial,  under  the  charge  of  two  sworn  con. 
stables ;  and  having  left  the  court  house, 
two  of  them  separated  from  their  fellows, 
went  to  their  lodgings,  a  distance  of  30 
rods,  ate  cakes,  took  some  with  them  on 
their  return,  and  drank  spiritoos  liquor, 
though  not  enough  to  affect  them  in  the 
least,  and  one  of  them  convi»rsed  on  the 
subject  of  the  trial ;  they  returned,  heard 
the  trial  through,  and  joined  in  a  verdict  of 
guUty.  Held,  that  the  verdict  should  be 
set  aside,  and  a  new  trial  granted.  The 
People  V.  Douglaee.  SIS 

3.  The  mere  separation  of  a  jurr,  though 
impannelled  to  try  a  capital  <^nce,  and 
though  they  separate  contrary  to  the  di. 
rections  of  the  court,  will  not,  of  itself,  be 
a  soffieient  cause  for  setting  aside  the  ver- 
dict, id 

3.  But  if  there  be  the  least  suspicioa  of  abuse, 
the  verdict  should  be  set  aside.  id 

See  Error,  1,  2. 


LA  FAYETTE,  GENERAL. 

His  visit  to,  and  reception  by  the  court  of 
Errors,  July  4th,  1835.  713 

LANDLORD  AND  TENANT. 

1.  A  tenancy  at  will  is  held  to  be  a  tenancy 
ftom  year  to  year,  merely  for  the  purpoee 
of  a  notice  to  quit.  BradUyr.CmML    849 

9.  A  shorter  notice  (c.  g,  3  months)  will, 
terminate  the  tenancy ;  but  in  such  case, 
where  the  holding  is  at  a  stated  rent,  the 
notice  turns  the  tenancy  at  will,  into  a 
tenancy  irom  year  to  year,  running  IVom 
the  expiration  of  the  mst  notice ;  and  fan. 
poses  the  necessity  of  giving  a  notice  to 
ooit  of  6  months,  terminating  on  a  day  in 
tne  year  corresponding  with  the  tormina, 
tion  of  the  first  notice,  in  order  to  warrant 
an  ejectment ;  and  the  holding  over  upon 
the  tenancy  from  /ear  to  year  be  is  at  the 
former  rent.  id 

3.  Where  a  tenant  holds  over  after  anch 
notice  without  any  new  stipulation,  the 
law  implies  an  agreement  that  it  should  be 
at  the  rormer  rent.  id 


I.  A  jury,  impannelled  to  try  a  prisoner,    4.  This  case  distinguished  from  X*m/ v.  i?«rf. 
upon  an  indictment  for  murder,  were  al.        cliff,  (15  John  Rep.  507.)  id 


1  b, . 


Tc-ijt  1*,  aodorthis 
bli  right  of  diitn 
might  diitraiD  on 
lion  tilt  tba  jteu'i 
Duty. 


6,  ch.  63,  1.  13,  1  R. 
t  goodi  sbiU  Dot  b« 
1  from  the  demiied 
'■  rent  paid,  extendi 
oda  upon  tAB  premiaea,  whether 
IDE  to  the  lenint  or  >■);  other 
The  ipeeific  lien  of  the  landlord 
promia™  for  n  jsar'a 

i.  e.  goods  which  he 

it  be  pud.    RutttU  V 


S7G 


E.  Rent  may  be  payable  in  (dv&nce  by 
truFl,  and  may  be  diatrained  for,  ot  wil 
title  tlw  landlord  to  a  apecific  liea  agi 
*a  exveatioo,  ondsr  (be  atatuto. 

^luallj   poneaae 

abled  to  gi™  a  1 

right  of  poNwi 

gr  T  aa  wnere  one  purehasea  lai 

ihetiff'a  aUe.  and  the  defendant  in  thi 


I  a  ad,  in  order 
ofu.     Thonn 
.aghiaa 


ally   . 


pt  ihe  1 
a  third  pcraon,  I 
n  by  ejeclniBnt. 

chsae  of  land  e 


nay  giv. 


chaaer  tndall  thin 


9.  To  tuatain  a  plea  of  ec 
■n  action  for  rent,  the  ti 
an  KCiiul  eipuhiion  beforo 
tiniieJ  till  after  the  rent 
V.  Dyttt. 


la,  that  he  re- 


LBX  DOMICILII. 

See  Lez  Loci. 

LEX  FORI. 

See  Lex  Loci,  3,  14. 

LEX  LOCL 

1.  CarenaDtwill  not  tie  ia  thia  atate, 
cootract  to  be  peribnned  in  Pennaylvi 
with  a  tcraicl  and  iJta  icard  Meal  in 
locui  tigiili,  thoogh  by  the  law  of 
■tata.  thia  ooBititutea  a  aeal.  AnJrei 
Heiriott. 


3.  Of  tba  lex  loci  and  Uxfori,  510,  note 

4.  or  Ihe  lex   loci  contractiu,  511  to 
note  (d.) 

5.  Of  the  Itx  JemicUii,  516  to  530,  note 

6.  Of  proceedings  in  foreign  coiirte  of 


7.  Of  foreign  atatotei,  525,  i 

8,  Of  foreign  criminal  lar. 


I.  Manner  of  proring  alate  stctatcc 
note  t«.) 

.  Manner  of  proTing  foreign  jodgmi 

bia  family  an  broken  of  their  ree 
olherwiao  io  much  annoyed  thai 
obliged  to  leave  the  demised  premiac 
keep  away  on  thai  ar.coiint,  is  not . 
enl  (o  bu  the  laadlord'a  daioi  for  re 

11.  ETietionofthe  whole,  or  any  part  ofthe     **'  ^^  ">*'"/•"'.  52S,  ooU.  (..) 
demiaed  premian,  ia  a  good  olea  in  bar  to     ic    nr.i.    r      ■        , 
an  a.Uor.ither  of  debt  or^oTenan" fo?     \'^/'^''  *^'f"  '"  "^  '^"°"-  531, 


13.  Ofthelexlaeir. 


LEASE. 
See  Landlord  and  Tenaot- 


See  Pleas  and  Pleading,  8  to  1 
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LEX  LOCI  COMTRACTUS. 

See  Lex  Loci,  3,  4. 

LEX  LOCI  REI  SIT^. 

See  Lex  Loci,  13. 

LIBEL. 

See  Venue,  6. 

UEN. 

See  Freight,  I,  2,  4,  5.  Judgment 
and  Execution,  1,  2,  3,  4, 6,  7, 20, 
30, 31.  Landlord  and  Tenant,  7. 
Set  off,  7,  8. 

LIMITATIONS,  STATUTE  OF. 

1.  The  flhorlest  period  which  a  court  of  equity 
is  hound  to  consider  an  ahsolute  bar  to  a 
suit  respecting  real  estate,  in  analogy  to  the 
limitation  of  actions  at  law,  is  twenty 
years.  Hawley  y,  Cramer,  in  the  4M  Cir- 
cuit in  Equity,  717 

2.  In  cases  of  implied  trusts  in  relation  to 
personal  propbrty,  or  to  the  rents  and  profits 
of  real  estate,  where  persons  claiming  in 
their  own  right  are  turned  into  trustees  by 
implication,  the  right  of  action  in  equity, 
will  be  considered  as  barred  in  six  yeais, 
in  analogy,  to  the  limitations  of  similar 
actions  at  law.  id 

See  Executors  and  Administrators, 
15.  Pleadings  in  Chancery,  1, 
II,  2,     Sheriff's  Sale,  5,  6,  7. 

LIS  PENDENS. 

1 .  The  doctrine  of  lis  pendent  applies  only 
where  a  third  person  attempts  to  intrude 
into  a  controveisy,  by  acquiring  an  interest 
in  the  matter  in  litigation  pending  the  suit. 
The  reason  and  illustration  of  this  rule.  Per 
Coldent  Senator.  Hopkins  v.  McLaren,  667. 

3.  A  purchsser,  pendente  lite,  coming  in  as  a 

Sarty,  after  publication  passed,   would  be 
ound  by  the  previous  proofs.    Per  Savage, 
Ch.  Justice.  id 


LOCATION. 

See  Patent. 

LOST  WILL. 

See  Will. 
M. 

MALICIOUS  PROSECUTIONS. 

See  Variance.        Venue,  1, 2. 

MANDAMUS. 

• 

1.  This  court  will  not  grant  a  mandamas  to 
compel  an  inferior  court  to  punish  a  man 
for  a  contempt,  unless  the  civil  rights  of 
an  individual  are  implicated  in  the  proceed, 
ing.     Ex  parte.  Chamberlain.  49 

2.  When  this  is  not  the  casOi  every  court 
must  be  the  judge  whether  a  contempt  has 
been  committed  against  it.  id 

3.  Form  of  an  alternative  mandmmma,  to  a 
court  of  common  pleas,  commanding  them 
to  seal  a  bill  of  exceptions.  The  People  v. 
Judges  of  Westchester,  73 

4.  It  did  not  set  forth  the  bill;  yet  held 
sufficient.  id 

5.  It  was  served  in  vacation,  by  shewing 
each  judge,  separately,  the  original  maii- 
damus,  and  delivering  him  a  copy ;  held^  a 
good  service.  id 

6.  A  motion  to  quash  an  alternative  manda. 
mus  may  be  made  before  the  writ  it  re. 
turned.  id 

7.  Alternative  mandamus  to  the  judges  of 
the  C.  P.  is  in  nature  of  a  rule  to  shew 
cause,  may  be  served  in  vacation  by  shew, 
ing  the  original  and  delivering  a  copy,  the 
judges  should  return  without  waiting  to 
receive  the  writ,  and  the  refator  should 
cause  this  to  be  filed.  The  People  T.  The 
Judges  of  Westchester,  403 

8.  Where,  on  motion  for  a  mandamus  upon 
notice,  the  case  is  clear  against  the  relator, 
the  court  will  deny  it  voith  costs.  Ex  partem 
Root,  548 

See  Costs,  22.     Highways,  12. 


)CANUFACTUK£8. 

See  Taxes. 

MANUF&CTDKING  COMPANIES. 

See  Taxes. 

See  Patent 

MiJLSUGE  rsOMISE. 

See  EvideDCC,  5, 6,  7. 

MUtSHALL,  DEPtmr. 

See  Assumpsit,  2  to  5. 

MASTER  AMD  SERVANT. 

L  In  freoenl,  lb«  fduntiff  hu  hia  election  Ui 
bring  caM  or  tnapM*,  for  ihbMichiiig  bis 
ttnviki  HmBt.    jr«n«  t.  Dm*f.        413 

t.  Cub  ii,  in  all  caest,  ■  proper  remadj.    U 


3.  AA«r  tk*  WMltt  ■'tbi  JMMI««,  Uw  li 
■oi^NaMtbe&Mhaldallaloiigto  bava  ec 
tukoed  in  bisi ;  and  h«  maj  maintain  U< 
fm  againat  tin  Smaiaot  and  bi>  Mtrran 


4,  The  record  of  rgeoTerf  in  ejectment, 
conclwra  eridnice  of  tiUa  in  the  leBor 
Uw  plaintiff  ftnax  the  time  of  the  dem 
1^  aguDit  tha  defendant  and  hii  eerTani 
who  cannot,  therefore,  inber  of  an  action 
traapaiB,  (hew  title  in  inotber  nflai  U 


5.  Wher*  tiMve  ai«  anMal  aeparaU  demi 
in  ■  declaration  in  ejectment,  an  action 
treapan  againat  the  dafendanl  or  hia  a 
Tint*  maj  be  maintained  hi  the  name 
that  leaaor  upon  wboae  title  tho  recem 
waa  had ;  and  when  it  ^>peand  that 
•beriir  deliTered  poaanaaion  ta  one  of 
eenral  leaM>n  under  the  l,ab./ae.  pew.  I 
waa  held  priwu  faeit  evidence  that  the 
corerj  waa  npon  hia  title. 

See  Costs,  14. 
MISDEMEANOR. 

See  Witness. 

MISNOMER. 


See  Mesne  Profits,  4. 

MESNE  PROCESS. 

See  Telle  and  Return  of  Writs. 

MESNE  PROFITS. 

1.  tn  an  action  of  tm^iaat  for  meana  profita 
■gainat  a  Imm  Jidt  purobaeer,  he  ahall  be 
ajiowed  afminat  the  plaiBtiff,  in  mitigation 
of  dunagee,  the  ralae  of  permanent  im- 
praremenla  made  in  good  fluth,  to  the  ex. 
tent  of  lbs  rente  and  profita  claimed  by  the 
plaJDliS'.    Jaelumv.  Laemu.  16B 


3.  Alseaor  in  ■aaetionofejectment  may  bring 
trsapiiM  7MWE,  &e.  agunat  the  defendant  or 
hia  aari-anta  fbr  an  injury  done  to  the  free- 
hold, intermediate  the  verdict  and  hab.fac. 
ro**-  cx^mted,    i>.<D(yT.  Ortern,        339 


B.  So  are  Quartta  and  OtrmrJtu. 

3.  A  defendant,  toed  b^  a  wron;  name,  i 

Elead  the  miaaomer  in  abatement,  aftpl 
aa  appeared  and    given    notice    tbel 

.  And  in  a  oaee  Where  he  mored  bpfote 
paaranee,  the  court  aet  aside  the  capiat  i 
anbaeqnent  p[Dceediii|a  for  irregulHritj. 

5.  Bat  they  reiiued  to  do  tbia  in  a  e 
where  the  dafenduit  had  appealed,  t 
apeoially. 

6.  And  the^  will  not  hereafter  do  it  in  i 
eaae ;  harine  adopted  a  gejnral  rule,  tl 
hereafter,  Uie  mianoroer.  of  the  deft 
ant  ahall  in  all  oana  be  pleaded  ht  nb 
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There  are  onlj  tkne  w^ji  fbr  the  defend, 
ant  to  appear  in  a  eauee,  tIi.  by  patting  in 
special  bail,  filing  eommon  baili  or  eaueing 
hia  appaaranee  to  be  entered.  Obring  bo- 
tice  or  retainer  is  not  an  appearance,      id 

7.  Proceas  will  not  heiealUr  be  set  aaide  for 
mitnomer ;  bat  the  party  moat  plead  it  in 


abatement.    Rig,  Oen* 


157 


8.  Defanlt  agrainat  the  defendant,  for  want  of 
a  plea,  set  aside,  for  Tariance  between  the 
writ  and  count  in  the  christian  name  of  one 
of  the  defendants,  the  writ  being  Alexan- 
der and  the  emuU  Andrew.  H9nder§on  y. 
BalUntint.  549 

MONEY  HAD  AND  RECEIVED. 

Where  one  advances  money  to  another,  to  be 
employed  in  a  partioolar  manner,  and  he 
appropriates  it  to  a  different  object,  it  may 
be  recovered  bank  as  money  had  and  reoeiv- 
ed,  to  the  use  of  him  who  advances  it. 
M'NeiUy  v.  Rieksrdmm.  607 

See  Assumpsit,  S,  3,  4*  6.    Insol- 

vei)t»  5. 


MORTGAGE. 

1.  A  foreoleeaM  andet  the  act  eonoeming 
mortgagees,  (1  R.  L.  313)  by  an  adver- 
tisement and  sale,  is  eomplete  witkoot  a 
deed  of  conveyance,  where  the  mortgaged 
premises  are  purohaaed  bj  the  mortgagee, 
or  his  assignee.  Jaekmm  ex  dem.  WaUk 
V.  Colden.  366 


5.  A  commiaiitMr  tt  tako  the  acknowL 
edgment  of  deeds  has  no  power  to  take 
the  acknowlodgmeiit  out  of  the   ftaies 

thpogh  a 


6.  StmkU,  ke  nsay  taka  tha  aaknowMg- 
ment  in  any  eoaaty  witkis  tka  aUlav 
thon^h  oat  of  the  coonty  for  which  he  is 
appomted.  id 

Se^  Bill  of  Sale* 


MOTIONS  ENUMERATED. 


See  Costs,  16. 


N 

N£  RECIPIATUR. 

See  Costs,  36. 

NON  COMPOS  MENTIS. 

See  Idiots  and  Lunatics,  1  to  10. 

NON  EST  TACTUM. 

See  Covenant,  6. 

NON  PROS. 

Sea  Bill  of  P^trticulmrs,  4. 


3.  It  does  not  Ue  with  the  mortgagor  or  as.  NOTES, 

signer  of  the  mortgage,  to  object  that  the  — ,      ,                    i  f% 

power  of  sale  was  moi  legolarly  aoknowi.  See  Bills  of  Exchange  and  From- 

edged  and  recorded.                         id  igsory  Notes.    Tender, 

3.  A  mortage  oreated  for  tha  purpose  of  NOTICE. 
being  assigned  upon  a  loan  of  money,  and 

assigned  accordingly,  npon  a  loan  at  a  dis-  ^^               .        «  .                                 . 

count  of  more  than  sevon  per  cent  unot  Whatever  is  sofficient  to  pot  a  parebaaar 

usurioQs,  unless  the  assignee  know,  at  the  ^^  en<|uiiy   u,  in  equitv,   eoosiderod  aa 

time  of  the  assignment,  of  the  pnrpoae  for  conveyb|  noUce.    HawUy  v.  Cramsr.  m 

which  the  mottgage  waa  made.               id  the  4th  Circuit,  in  Bqwty.                    717 

.4.  The  mortgagor,  in  Older  to  warrant  eject-  See   Assumpsit,    fk      Bond   of  In* 

ment  against  him,  is  not  entitled  to  notice  demnitV,    2.       Chose    in    action. 

to  quit  aAor  fbreclosura.    At  any  rate,  the  r«^„4.     a        ru«<»««.»«     9k     A     K 

advertisement  of  sale  oparatea  u  iliMB-  ^osts,    4-       ^^enant.    8.    4,    6. 

ciont  notice  to^uiu                           id  Freight,  5.    Lis  Pendens. 


TW  INDEX. 

NOTICE  or  MOTION.  OFFICERS. 

A 1^."  ftr  ifce  «K  »e™.  (wrrJiy.  i.  .rf-    See  Quo  Waminto,  46,  55,  57, 
LiHi  rf  rt  «c  .  |«rt.ni^  Jiyfcr  59^  y,^  ^g^ 

im.     '51  OUTLAWRY. 

See  Quo  Warranto.  2S. 

P 

PAPERS. 

See  Rule  to  deliver,  or  inspei 
Papers. 

PAKTICULASS. 

See  Bill  of  Paniculan. 


JacuM  tt  dim.  Dtru  T. 

SOncE  TO  QCIT. 

See  Landlonl  and  Tenant,  I,  2,  3. 
Mortgage,  4. 


See  Venue,  S,  9,  10. 

NOTICE  OF  SET  OFF. 

See  Set  Oa:  I,  2. 

.NOTICE  OF  SPECIAL  MATTER. 

See  AmendaienL  8.     CosU,  36, 38, 
39. 

NOTICE  OF  TRIAL. 

•officimcj  of  ■  iKMicc  of 
befbn 
ce.  U» 
oTlbe 


See  Pleadings  iu  Chancerv,  V, 
Vll,  Vin,  3,  4,  5,  6,  7.  IX. 


iml,  ■ 

On  ciniut  ii  appoiDleii  to  comra 

Boart  *iU  DM  only  look  lo  the  fi 

wbeUnr  lb*  oppoai:*  party  iraa,  in  facl, 
Bialvd   b7    the  miaUke.       Bmndtr  w.  C» 


Sec  Will,  »,  10.  11. 
PARTIES,  WUEN  WITNESSEE 

See  Will,  8. 

PAKTmON. 

See  Will,  10. 

NUISANCE. 

PARTNERS. 

See  Does,  4.     Landlord  and  Ten-    „        „  .■  t., 

°  ant,  10  °^    Partnership.       Pleadings 

Chancery,  IX. 

PARTNERSHIP. 


I.  A.  uid  B,  aBter  ioto 
Tot  ■  covajsucB  tmm  him 
ttna,  ind   that  thej       '" 


o 

OATHS. 
Se.  Quo  W.rr...o,  OS,  63.  f^o  J^-1lyftl*^.i"^u' 

OBUGOR  AND  OBLIGEE. 
See  Bond  1. 


iitiluta  ihem  tpeeUI  partDen 
uiu  uns  can  bind  both  by  an  sudors 
ia  tin  aiina  of  both,  wtthoot  tb*  kn 
■df*  and  taaaot  of  Dm  Mbw.     JUIb 
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S.  What  is  laffieient  proof  of  a  limited  part, 
nerihip.    Reynold*  y.  deveUmd,  383 

S.  Partners  are  all  liable  for  articles,  furnish, 
ed  for  the  benefit  of  the  firm,  though  tlie 
▼endor  does  not  know  of  the  ezislence  of 
the  firm,  and  though  he  suppose  himself 
dealing  with,  and  give  credit  to  an  indivi. 
daal  partner  by  Mitirging  him  alone  in  his 
books.  id 

4.  And  so,  it  teemt,  though  the  agreement 
be  reduced  to  writing  between  the  yendor 
and  the  indiyidoal  partner,  and  signed  by 
the  latter  with  his  own  name  only.  id 

PATENT. 

• 

Where  a  tract  of  land  was  surveyed,  by  di. 
recti  on  of  the  surveyor.general,  and  a 
map  made,  the  lines  of  which  did  not 
agree  with  the  survey,  and  the  land  was 
then  patented  to  W.  who  gave  deeds  with 
the  map  annexed;  but  extensive  loci* 
tions  were  made  and  possessions  taken  in 
the  patent  according  to  the  survey,  held^ 
that  such  possessions  should  not  be  dis. 
turbed }  but  that  the  survey,  and  practical 
lucatiofi  nnder  it,  should  prevail  over  the 
map.  Jaekmm  ex  dem,  Johneon  ▼.  Tall- 
madge.  450 

PAUPER. 

See  Poor. 


PAYMENT. 

1.  A  sale  of  goods  by  a  deputy  sheriff,  and  a 
receipt  of  the  proceeds,  operate  as  a  pay. 
ment  to  the  sheriff,  and  discharge  the  de. 
fendant.    Hamlin  v.  Broughton,  65 

9.  The  court,  however,  will  not  order  satis, 
faction  to  be  entered  of  record,  until  the 
money  is  ^id  to  the  plaintiff;  but  will 
stay  all  proceedings  against  the  defendant, 
leaving  the  plaintiff  to  his  remedy  against 
the  sheriff.  id 

PEOPLE. 

See  Insolvent,  2,  8,  4. 


PERFORMANCE. 


PLEA; 

See  Pleas  and  Pleading,  2,  3,  4,  5, 
6,  8,  9,  10.  11,  12,  13,  15,  10. 
Quo  Warranto,  1,  27,  34,  57. 

PLEA    PUIS    DARREIN    CONTINU. 

ANCE. 

See  Pleas  and  Pleading,  12  to  15. 

PLEAS  AND  PLEADING. 

1.  In  declaring  on  a  bond,  conditioned  to  pay 
a  judgment  in  3  months,  or  sanrender  the 
body  of  the  defendant  in  ezeootien,  at  the 
suit  of  the  plaintiff,  in  90  days  thereafter, 
the  taking  out  execution  by  the  plaintiff 
within  the  30  days,  is  a  condition  prece. 
dent,  and  must  be  shown  in  the  deelara. 
tion.     Whitney  v.  Spencer, 


See  Bond,  1. 
Voi,.  IV. 
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2.  The  court  will  not  set  aside  a  plea,  on  the 
ground  of  its  being  false,  unless  it  also 
appear  to  be  intended  artfully  to  draw  tiie 
plaintiff  into  a  coarse  of  special  pleading 
which  may  compromit  bis  rights,  ana 
not  then  if  the  defendant  swear  that  he 
expects  to  be  able  to  prove  it.  Tueker 
V.  Ladd,  47.  Young  v.  OmdoroTt  48, 
note  (6). 

3.  A  plea  will  not  be  set  aside  as  IKvolooi 
merely  because  the  court  have  held  onOf 
precisely  like  it,  bad  on  demurrer,  or  on 
motion  for  judgment  noii  obotmmto  vorwdie- 
to.    Davit  Y,  Adamo.  143 

4.  Nor  can  the  plaintiff  treat  it  as  'a  nullity, 
and  enter  a  rule,  of  course,  for  jodgment, 
as  by  default,  or  confession  by  mi  dieit, 

id 

5.  The  defendant  has  a  right  to  retain  it  on 
the  record,  and  have  it  passed  opon,  with 
a  view  to  bring  a  writ  of  error.  id 

6.  But  under  the  special  cireametaoeee  of 
the  case,  the  court  allcrwed  the  plaintiff^ 
on  the  subject  coming  op  on  %  non-eno- 
merated  motion,  to  enter  judgnMnt  as  upon 
%  demurrer  and  joinder.  -•<    id 

7.  On  a  sale,  with  warranty  of  tin  nrtSele 
sold,  upon  a  credit  for  oaeh,  after  tha 
credit  has  expired,  the  goods  being  de. 
livered,  and  the  contkaot  thereby  e^eeo. 
tod,  the  yendor  may,  in  a  snit  for  the 
prioe,  declare  in  gemerml  indekHiiiuo  ■«#. 


4t 


T0S  IND 

tummtit,-  for    roods    mU.      RtymaUt  r. 
CUvtUnd.  303 

B,  In  ui  action  npoB  Iba  judfinent  oT  k 
naiKhborinp  Mtte,  the  dslood^nt  may 
■hiw.  b7  pU&,  that  Ihe  coart  had  no  ju. 
rudiction  nf  hia  panon,  or  the  lubjccl 
matter  of  the  Mil.     SItumiaaif  t.  Still. 


9,  But  irbon  the  daftndint,  to  ■  daolart- 
tion  on  noh  >  judi^nunl,  platdod  th^ 
■t  Ul«  time  of  the  cammeneaineDt  of  the 
■uit,  and  when  Iha  jadgmint  waa  rea- 
dersd,  and  during  all  iho  inlerinediDte 
tiiiMi  IM  waa,  and  STer  ainoe  had  been  an 
inhabi-Aot  of,  and  reaidoni  in  the  oil;  of 
Schensotadj.  connty  of  Schenectady,  and 
■tata  of  Ifew-York  {  ktld,  bad  on  general 
dcmarrar ;  thii  plaa  not  being  inconaiatent 
with  the  fact  nr  hia  haTing  actuillj  ap. 
poared,  in  pereon,  or  olherwba.  and  de- 
fended tha  suit.  id 

ID.  Tho  rvcord  of  a  judrmeat  in  a  aeigh- 
borini  aUte  i*  priniM  fQcit  avIdenCB,  that 
the  eoait  bj  which  it  wu  randered  had  jn- 
riadioUani  and,  to  do  a waj  the  effect  of 
the  reoord,  tha  coatrarj  ahonld  be  dearly 
nd  fully  aliown.  id 

11.  The  onlj  plea  of  the  general  iaana.  ap- 
plicible  to  a  declinlion,  upon  the  judg- 
ment of  a  neighbouTing  atate,  ia  nut  litl 


leral,     be     pleaded    without    being 
I    by   affidaTit.      Jaclmn  T.   Fttr. 


.   ,.  UmBy  mm;  ■ 

in  form,  two  ;  sad  to  BTaU  himaelf  a 
defect,  tho  plainliS'  ahaald  deunir.    J 

See  Amendment,  2,  4.  Asiun 
6.  Covenant,  5,  6.  Emu 
S.  Evidence,  2.  Execo 
and  Admi  nisirators,  1,  2,  A, 
Lmidlord  and  Tenaol,  9  lo 
Mitnotner,  S,  6,  7.  Plead 
in  Chancery.  Quo  Wun 
1,  14,  16,  35,  26.  37,  26,  SS, 
ai,  32.  34,  57,  68.  Rei  J 
cala,  1,  3.  Set  off,  1,J3.  \ 
ance.     Warraoty,  4. 

PLEADIlfGB  IN  CHANCEST. 


Dd  the  delSD^ 
fiill  and  perfect  anawar,  he  wJO~  m 
allowed  to  repeat  in  hia  aeeand  an 
the  eame  matter  contaiaed  in  lb* 
which  had  been  orermlod,  thoogh  b 
matter  in  hia  eecond  anawor  aqlBria 
anatain  the  defence  upon  the  etatnlei 
he  moit  put  m  ■  ffall  mad  perfect  aei 
Murroy  v.  Coaur. 

II.  Po'inta  and  matter*  not  decided,  or  p 
upon  by  the  whole  etmrt : 

t.  To  what  extent  ■  defanduil  mat 
aniwei,  refiiae  to  anawer,  noticed 
Golden,  senator,  and  paTticuIariy  •» 
ed  by  SaTan,  Ch.  J.  who  argnea  lb 
ahould  be   allowed   thai    lo    refnae  i 


15.  Undera  raleof  eourae  to  aineod  hia  plea, 
tho  defendant  may  allor  it  an  aa  to  modify, 
or  TUT  entirely,  tha  grouDd  of  deftnca 
take*  by  the  original  plea.  id 

K.  ^n«n  the  defendant  plaada  two  di*. 
linot  floM,  neither  of  which  ia,  id  ilaelf, 
aiahilnn.  thoagh  both  together  would 
be;  and  the  pUinttff  repliea  eeparataly, 
and  no  la  trial,  and  the  pleaa  are  found 
fei  the  defendant,  judgment  ahoU  be  for 
hllai  tat  Ibe  oaaia  ia  with  him  on  the 
wh^  raoMd ;  and  liie  ooaK  will  oonaider 


9.  When  the  atatala  of  limitatioiu  ii  at 
enlly  pleaded  by  anawor,  < 
Savage,  Ch,  J. 


3.  In    what    c 
pleaded  and 


aflar     matter  baa 
by  tha  < 


«y  be  again  est  np  by  (hi  AJfcoda 
plea  or  anawer.     Per  Si 


INDEX. 


78S 


5.  How  fur  a  defendant  akould  be  alloired  to 
to  explain  away  facts,  admitted  in  one 
answer  in  chancery,  by  a  aubeeqaent  one. 
Per  Golden,  senator.  id 

6.  How  far  an  offer  of  compromise,  or  ad- 
missions connected  with  it,  are  evidence. 
Per  Golden,  senator.  id 

7.  General  object  and  coarse  of  pleading  in 
chancery.    Per  Savage,  Ch.  J.  id 

Iir.  Where  the  owner  «f  an  eqnity  of  re. 
demption,  filed  her  bill  against  an  as. 
signee  of  the  mortgage,  to  have  it  delivered 
np  and  oaacelled,  on  th?  groand  that  it 
was  paid,  and  that  she  had  recovered  in 
an  ejectment  against  the  assignee  upon 
the  point  of  payment ;  and  the  assignee 
answered  the  bill,  and  proofs  were  tiULcn, 
and  the  eaose  brought  to  a  hearing; 
when  it  was  discoverad  that  the  roortga. 
gee  had  assigned  the  mortgage  coiKli. 
tionally  ;  and  that  since  the  bill  filed,  the 
mortgage  had  been  redelivered  to  him 
f^  a  violation  of  the  eondHion ;  and  he 
was  thereapen  brought  m  and  made  a 
party  npon  supplemental  bill ;  upon  which 
ho  answered  both  the  original  and  sup. 
plomental  bill  at  large,  denying  payment 
of  the  mortgage ;  to  whieh  the  plain  iff  put 
in  a  general  replication,  and  brought  the 
cfiuse  to  a  hesring  withoat  taking  any 
proofs,  as  between  her  and  the  mortgagee : 
held,  that  the  facts  sot  up  in  the  answer 
of  the  mortgagee  must  be  taken,  on  the 
bearing,  as  true;  and  that  he  was  not 
affected  by  the  proofs  taken  between  the 
original  parties ;  but  should  have  been  al. 
lowed  to  prove  the  truth  of  his  answer. 
Hopkins  v.  M*Ltren,  667 

IV.  Held,  also,  that  the  recovery  in  eject, 
ment  was  not  conclusive  against  him.      id 

1.  The  bill  filed  against  him  was  a  supple, 
mental  bill,  in  nature  of  an  original  one, 
and  entitled  him  to  a  new  defence ;  other, 
wise,  it  9fm9,  where  a  stpplemeatal  bill  is 
in  nature  of  a  bill  of  revivor,  and  seeks 
merely  to  bring  in  parties  who  claim,  un. 
der  the  original  parties,  the  same  interest 
by  the  same  title.     Per  Golden,  senator. 

id 

V.  The  bill  charged,  that  several  defend, 
ants  combined  and  confederated  among 
themselves,  and  with  the  debtor  of  the 
complainants,  against  whom  they  had  ob- 
tained a  decree  for  their  debt,  to  defraud 
the  co-npKinanls  by  taking  a  eonTeyance 


aad  transfer  to  each,  in  separate  parcels, 
of  all  the  debtors  real  and  personal  pro- 
perty, without  consideration,  and  with  in* 
tent  to  avoid  execution  upon  the  decree  ; 
and  that  they  accordingly  received  such 
conveyances  and  transfer  of  all  the  debtor's 
property,  which  they  held  for  him,  or  for 
their  own  use.  To  this  bill,  one  of  the 
defendants  answered,  denying  the  combi. 
nation  between  himself  and  the  other  seve- 
ral alienees  and  transferees  of  the  debtor*^ 
property ;  and  demurred  to  the  residiie  of 
the  bill,  because  it  was  for  several  distinct 
matters  and  causes,  in  many  of  which  the 
defendant  thus  snswering  and  deaiiarriogt 
was  not  interested  or  eonoemed;  Asm, 
that  the  defendants  were  properly  joined, 
and  that  the  demurrer  should  be  overruled. 
FtUmot  V.  FtllowM.  683 

VI.  This  was  Asli,  as  well  beeaost  then 
was  one  connected  interest,  eentering  la 
the  point  in  issue  in  the  eaose,  or  one 
common  point  of  litigation,  as  that  the 
joinder  tended  to  prevent  aialtiplioity  of 
suits.  id 

VII.  The  general  rule  is,  that  where  a  UU 
is  filed  concerning  things  of  distinct  na* 
tures,  against  several  persons,  it  is  demur* 
rable ;  but  unconnected  paiiali  may  i^a 
in  a  suit,  when  there  is  ono  eonnectad  in* 
terest  among  them  all,  eenleriag  m  the 
point  in  issue  in  the  cause.  id 


VIII.  An  administrator  who  purchases  land 
upon  judgment  or  decree  in  favor  of  hif 
intestate,  holds  it  as  a  trustee,  and  mav  be 
compelled  to  account  for  the  land  itself  to 
his  eettuis  que  truet,  id 

1.  He  mav  in  his  representative  character, 
call  in  the  aid  of  a  court  of  equity  to  per- 
feet  his  tiUe.     Per  Wood  worth,  J.  id 

3.  Of  the  power  of  a  court  of  ehancerr  to 
reach  a  debtor's  property  in  the  haotti  of 
third  persons.    Per  Woodworth,  J.         id 

3.  It  is  a  favorite  object  of  eqnity,  to  prevont 
multipliieity  of  suits.  Hence  all  persons 
interested  are  to  bo  made  parties.  Crsdi- 
tors  may  join  in  compelling  exegiiloi%  iM« 
to  account,  or  one  creditor,  or  iiM>o»  may 
sue  for  the  benefit  of  the  wlultb  nr 
Sutherland,  J.  id. 

4.  But  equity  will  not  permit  several  pUia* 
tifls  by  one  bill,  to  demand  sevefmloiai. 
ters  perfectly  distinot  and  unooanectod* 


■g&lnit  onu  ^ftndant ;  not  one  plaintiff  to 
domuid  levsTal  m&tl«n  of  differaot  DtturM 
•gainit  leTenLl  dafBad&nta;  olherwiM,  if 
the  defendant!  hiTS  a  common  Inlereat, 
eenlering  in  the  point  in  inae  in  ths  cuin, 
or  irhsrs  one  general  light  ii  claimed  by 
the  bill,  Illuslrition  ofiheM  prc^wailioni. 
For  Suthetluid,  J.  id 

S.  It  ia  not  (ufEcient  tliU  the  partiet  hive  an 
inlaraat  in  aome  one.  or  mors  il«ina  in  an 
■oooant  eluifsd.    Far  Suthstland,  J.      id 

C  The  rah  that  moUiftrioui  inatton  aball 
not  be  joined  in  the  nine  luit,  ia  a  role  of 
eonTanunoo.    Per  ColdeOi  aenator.        id 

7.  The  nilo  In  Brinterhaff  t.  Brtan,  (6  John. 
Ch.  Rap.  139.)  "  that  a  l>iU  may  be  filed 
•gainat  aerar^  panoni,  relilin  lo  matten 
of  the  lanM  nature,  fomiing  a  connected 
aeriea  oraeCi,  all  intended  to  defrand  and 
injara  the  plaintiff*,  and  in  whioh  all  the 
dafcndania  were,  more  or  Isaa,  coneemed, 
though  not  jointly  in  each  act,"  conaider. 
ad,  racOjEniiad  and  applied.  Per  SaTige. 
Uh.  J.,  Suthstland.  J.,  and  Colden,  aana. 


IX.  A  dorawnt  partnar,  who  haa  naTer  bean 
known  In  ihe  tnniacUoni  to  which  tha 
nit  ralataa,  naed  not  he 
HamUy  t.  Crawur,  ia  the  4tb  Clnrait 
Equity.  7: 


ipwy. 


PONDEROUS    ARTICLES. 


The  county  cannot  b«  charged  with  the 
maintenance  of  a  pauper,  under  the  SSth 
Motion  of  the  act  for  the  relief  and  aettle- 
il  of  the  poor,  (1  R.  L.  379,; 


'i  parte  Ovmeeri  of  Qattt. 


See  Bastardy. 


See  Quo  Warranto,  37, 


Sec  M.OT\gage,  3. 

PRACTICE. 

1.  The  plaintiff  miod  in  the  C.  P.  in  i 
of  corenint ;  and  judgment  being 
him,  on  demurrer  to  tbo  dcclaratie 
certain  breacfaci,  he   eoed  in  the  i 

aame  fareacbea,  Bnd  alhats:  thai 
latter  accrued  afler  the  ection  in  1 
oommencsd,  vet  Iteht  the  aame  < 
action  a*  the  firat,  and  prninmlinfi 
liUcoalaoflat  action  pud.  Ripley 

3.  On  a  Terdict  for  the  plaintiff,  an 
the  opinion  of  ths  court  on  a  caee 
Btipulation  that  either  party  nuj 
into  a  apecial  verdict  or  bill  of  eiei 
the  parly  a  gain  it  whom  judgmeni  ia 
ed  ii  entitled  to  a  rpaeoneble  time  t 
nndei  the  alipalatiou,  end  majie 
aettle  the  verdict  or  bill.  The  p 
whoae  favor  the  judgment  ia  rai 
ahoold,  at  taaat,  give  notice  thereof 
oppoaita  party,  add  wait  «  reaaonab 
for  him  to  make  hia  election,  or  abo 
ply  to  the  court  for  leave  to  procee 
JacktoH  tx  dm.  FUld  r.  Sinclmir. 

3.  Beg.  Gen.  on  tUa  atibject.  Hay  31, 


I.  Reg. 
p.  49! 


See  Affidavit.  Amendment, 
torney.  Bail.  Bill  of  Ei 
lions.  Bill  of  Particulars.  ( 
Certificate  of  probable  ci 
Certiorari,  3,  4.  Commis 
Commcnijement  of  a  stiii, 
Bolidation.  Costs.  EjeOr 
Error.  Evidence,  8,  11. 
ecutors,  and  Administrators, 
beas  Corpus.  Mandamus,  I 
fi,  6,  7,  8,  Misnomer,  3,  4, 
7, 8.  Notice  of  Motion.  K. 
of  Trial.  Payment.  Pleas 
Pleadings,  12  to  16.  Practit 
the  Court  of  Errors,  Quo  \ 
ranto,  1  to  47, 58  to  61,  and  t 
71.  Reference.  Teste  and 
lam  of  Wriu,    Venue, 
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PRACTICE   OF  THE   COURT  OF 
ERRORS. 

Od  appeal  or  writ  of  error,  if  the  reasons 
of  the  coart  below  are  not  furnished  and 
annexed  to  the  case,  it  cannot  be  heard 
unless  the  omission  be  excused.  Reg. 
Oen.  713 

See  Costs,  34,  35,  36. 


PREROGATIVE. 

See  Insolvent,  2,  3, 4. 

PRINCIPAL  AND  AGENT. 

See  Money  had  and  received,  2,  3, 
4,  5.  Bills  of  Exchange  and 
Promissory  Notes,  3.  Factor. 
Insurance,  10  to  17.  Money  had 
and  received,  2,  3,  4,  5.  Sheriff's 
sale. 

PRIVILEGE. 

Sec  Attorney,  2. 

PROCEDENDO. 

See  Habeas  Corpus. 

PROCESS. 

See  Quo  Warranto,  2,  8,  18,  68, 
69.     Teste  and  Return  of  Writs, 

PROMISE. 

See  Assumpsit,  1,  7.   Frauds,  Stat- 
ute of. 

PROSECUTION  FOR  FELONY. 

See  Witness. 


PROSECUTION    FOR   A    MISDE. 
MEANOR. 

See  Witness. 

PUBLIC  STATUTES. 

See  Statutes. 

PURCHASER. 

See  Chose  in  action.  Sheriff's  sale. 


Q 

QUO  WARRANTO. 

L  The  general  mlee  of  the  Court,  in  rela. 

tion  to  Pleading,  amending*  &o.  are  ap. 

plicabte  to  proceeding!  npon  an  informa. 

tion  in  nature  of  a  quo  toarranto.      The 

People  y.  Clark.  95 

2.  The  proceM,  upon  an  information  in  na- 
ture of  a  quo  warranto,  b  either  a  ventre 
facias  and  diotringao,  or  a  subpoena  and 
attachment.     The  People  y.  RUkardmnu 

97 

3.  It  ia  irregular  to  proceed  against  the  4e. 
fendant  by  a  rule  to  appear.  id 

4.  Caaea  in  «rhich  an  information  in  ^ainn 
of  a  qua  warranto  Uea.  101,  note  (a.) 


5.  In  what  courts,  103,  note  («.) 

6.  Nature  of  the  proceeding. 


id 


7.  When  leaye  to  file  the  informatioii  will  be 
granted.  id 

8.  When  not,  103,  note  (a.) 

9.  Of  the  affidayits  on  which  the  motioo  for 
leaye,  &c.  is  founded,  105,  note  (a.) 

10.  Rule  thereupon,  106,  note  (a.) 

11.  Rule  to  inspect  books.  ^ 

12.  Of  the  affidayits  on  shewing  nimeo.  id 

13.  Shewing  cause.  id 

14.  The  information.  References  to  books 
of  precedents,  and  yarious  precedents 
given.  106  to  109 


15.  lu  nUan  tnd  flmn,  ud  trim  it  riMaM 
eontnin,  who  any  apply  fbi  it.  and  who 

laaj  moie  to  file  il ;   and  >j[unit  whom  it  39.  Of  the  judgment,    ita  iMton  •» 

iD>?  ba  fiM,  &0.  108  ud  109,  DOta  (a.)  ISO  to  132,  note  («.) 


16.  ConHlidation,  109,  nota  (a.) 

IT.  Of  qaaahiug  the  inforniatioii. 

IB.  or  the  prooaas,  109  to  111. 

19.  How  the  dabodant  ahooU  bo  ni 
DOI«  (a.) 


SM.  ^Ma  and  ratuts  ofproeaaa. 

31.  Of  unaa  npoo  Iha  diatriugu. 

39.  Of  Iha  aNaora  mmkhh  ditlrUtivnu,  tot 


40.  JndgDMst  rolla  complets,  1S3,  a 
id    41.  Coata. 

43.  Eieaotion. 
ad.  Ill,    43.  Writ  of  erroi. 

44.  Balun. 


34.  Who  maj  defaod. 
33.  Ttma  to  plaad. 
S6.  ImpaiUnca,  113,  nc 


■d    46.  An  inflxnation  ib  iMtnra  of  a  fa 

rsato  liea  a^iast  ods   intradiDg  ii 

i  to        oSaa  of  ifaeriS  in  oonsaqBence  of 

lawliil   deciaion   of  the     coonlj    be 


47.  Tha  duliaa  of  the  board  an  mini 
Dotjudicial.    A aanioMfa,  Uwrefara, 

the  proper  lamedj. 

48.  The  act  doaa  not    require  that  i 
the  lowD  inipsctora   be   appoiatad  ' 


99.  Of  the  rapllcation  and  damarrar,  148,  9, 
note  (a.) 

30.  Of  tha  Tejoinder  and  joinder  in  demurrer, 


119,1 


«("■) 


31.  Of  the  nirrojoinder. 

39,  Of  themlea  to  plead,  re^j,  &o. 

S3.  Saggeationof  ahatiff'a  intareat,  &«. 

I.  OfamandinglheptetdiDp 
caodinge. 

35.  Of  the  trial  and  evidnnce. 

36.  Billofaxoaptioiu.  130,  not 

37.  Pvataa. 


50.  Some  one  of  theae  moat  be  ape 
bjB  majoritj  of  thoae  who  prwde, 
liver  the  atatament  of  the  tewn  vote 
couDlj  dark,  and  attend  the  goqdIj 


Sa.  iriha  aUtamant  of  tiM  town  TOtaa 
lirarad  to  the  couoty  clerk  bj  a  ta« 
ipeclor,  and  the  fact  of  ita  being  ae, 
qneiUoeed  by  the  eanvaaaere,  he  oovl 
to  bp  excluded  ;  for  the  delivery  n. 
atatement,  and  hi*  altendance  to  pel 
the  dutina  of  aoanTaaaer,  are  prima 
eridaoca  that  lia  waa  regularlj  appoi 

53.  The  certificate  of  appoiutment,  i 
writiDf,    ia    good    •videsM,    lliough 


f^*- 
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■igned  by  a  majoritjr  of  tht  town  inspectors 
till  aAer  the  toivn  poll  closed.  id 

54.  The  inspector  appointed,  may  be  one  of 
the  appoioters  of  hunself,  and  si^n  the  oer. 
tificate.  id 

55.  If  the  TOtes  of  a  town  are  improperly  ex. 
eluded,  by  which  a  majority  of  votes  are 
canvassed  and  allowed  to  a  candidate  for  the 
office  of  sheriff,  who  recei/es  a  certificate, 
lakes  the  oath  of  office,  &rC.  and  acts  as 
sheriff,  judgment  of  ooster  will  be  given 
against  him,  en  an  inlbrmation  in  nature  of 
a  quo  warranto  being  filed  ex  relatione  the 
one  who  had  the  aot^  siajority  of  votes,  id 

56.  A  special  verdict  in  an  informntion  in 
nature  of  a  quo  warranto  allowed  a  prefer, 
ence  in  argument  on  the  calendar.  id 

57.  Pleadings  in  m  informytioD  jn  nature  of 
a  quo  warranto^  against  one  who  unlawfully 
intnided  into  the  office  of  sheriff,  viz.  The 
information  ;  pica,  netting  fbrth  the  defend- 
ants title  under  the  act  regulating  eleetionOf 
(sess.  46,  ch.  250.)  Replications  and  issues, 
at  length.  id 

58.  The  remedy  by  information  in  nature  of  a 
quo  UMrraato  lies  agaioat  persona  who  havt 
usurped,  or  intruded  into  the  office  of  direc 
tors  of  an  insurance  company,  or  any  other 
corporation.  The  People  v.  Tibbito,      358 

59.  So  against  perspnji  who  intmde  into  any 
'  office  or  offices  created  for  the  government 

of  a  corporation.  id 

60.  So  it  lies  against  persons  who  usurp  the 
right  to  be  a  corporation.  To  be  a  corpora, 
tion  is  a  franchise.  id 

61 .  The  court  will  not  deny  leave  to  file  an 
information  In  iSature  of  a  quo  warranto 
against  persons  who  unlawfullv  intrude  into 
offices,  on  the  ground  that  the  offices  are 
merely  annual;  and  that,  therefore,  it  is 
doubtful  whether,  according  to  the  course 
of  the  court,  a  trial  can  be  had  before  the 
office  expires ;  provided  the  application  for 
leave  to  file  the  information  be  made  the 
earliest  opportanity,  alier  thp  oi!bBee  com. 
plained  of  is  committed.  id 

63.  The  act  ineorporating  The  Franklin 
Fire  Iwturanee  Company ^  gave  a  vote  for 
each  share  of  stock ;  but  provided  that 
no  share  fhpvld  eoUHi  Uie  liolder  to  vote 
unlets  the  stoek  shoold  have  been  h6ld 


by  him,  at  leaat  60  days  nasi  and  immedia. 
tely  preceding  an  election;  and  that  the 
major  part  of  Uie  directors  ahonld  constitute 
a  board,  and  havie  power  to  make  soeh  by. 
laws,  rules  and  regulations  as  to  them 
should  appear  neediul  and  proper  respect, 
ing  the  election,  ^Ilc.  and  they  passed  a  hjm 
law  requiring  a  transfer  of  stock  to  be  regis, 
tered  in  order  to  be  effisctual.  And  about  a 
month  preceding  the  annual  election,  they 
passed  another  by.  law,  reciting  that  it  might 
happen  that  stock  might  be  sold  within  60 
days  next  immediately  preceding  an  elec. 
tion,  but  not  transferred  on  the  books  of 
the  company  at  the  time  of  the  election ; 
and  that  the  seller,  in  whose  name  it  might 
stand,  might  offer  to  vote  upon  it,  though 
he  might  have  no  beneficial  intereet  in  it  ( 
and  enacting  that  such  voting  would  be  a 
violation  of  the  act  of  incctporttion ;  and 
that  it  should  be  the  duty  of  the  inspector* 
of  the  election,  whenever  they  should  or 
might  suspect,  that  the  stock  proposed  to  be 
voted  upon,  had  been  sold  or  bargained  fer» 
or  contracted  to  be  sold  within  the  60  days, 
bat  not  transferred  on  the  books,  to  require 
the  person  proposing  to  vote  to  adduce 
satisfactory  proof  to  the  inspectors,  either 
by  his  own  oath  or  afilrmation  taken  before 
some  competent  officer,  or  other  proof  that 
the  stock  had  not  been  sold,  or  the  benefi. 
cial  interest,  or  any  part  of  it  parted  with, 
by  any  bargain,  or  contract  of  sale,  within 
the  60  days ;  and  in  default  of  such  proof 
to  reject  the  vote.  Held  that  this  by-law 
was  void ;  that  the  vendor  might  vote,  not. 
withstanding  the  transfer  within  the  60 
days,  the  same  being  unregistered  ;  and  it 
appearing  that  certain  candidates  fbr  the 
office  of  director  were  elected  in  conse. 
quence  of  this  by-law  iMing  enforced,  the 
court  allowed  an  information  in  nature  of 
a  quo  warranto  to  be  filed  against  them,  til 
The  People  v.  Kip,  383,  note  (a) 


63.  A  corporation  have  no  power  by  a  by. 
law,  to  demand  an  oath  of  a  stockholder  m 
its  fiinds,  in  order  to  teet  his  qualifications 
as  a  voter.  id 


64.  The  10th  section  of  the  act  to  prevent 
frwdulcnt  bankiupteiea  bj  ineorpomtMl 
compaiiies,  and  to  facilitate  proceedings 
against  them,  &c.  passed  April  3ist,  J  835, 
(sess.  48,  ch.  334,)  applies  to  an  informal 
tion  in  nature  of  a  quo  warranto^  which 
the  attorney  general  had  moved  to  file  be. 
fore  the  passage  of  the  act ;  but  which  the 
court  did  i|ot  give  laavf  to  file  till  after  its 
psssage.    The  P—pU  v.  TihhiU,  384 


♦  •*^ 


TM  INDEX. 

66.  AaUtotaahniD^  the  mods  oTpnoMdhii  REFEKENCE. 
in  point  of  fonn,  id  ■  loit  panding  wkan 

tJi.  «rt  pMWd,  M  M  to  preTrnt  .  <W.y,  Muin.rrf rfw-aiK  how  qne-i«». 

■Dd  h«Un  Uie  umo  of  irul,  ■  not  nnisoii.  ^,e  lo  « to  np|^  mcltion  fbr  i 

•»«"t»n«l-                                                   "^  Skme  t.  J^.  ' 

See  Costs,  5,  6. 

REGISTRY  ACTS. 


66.  Bach  nn  met  will  bs  conilniBd  libermllf , 
•Dd  faneni  words,  not  expr«]j  proapec- 
tlve,  will  bs  tpplisd  to  ■  pending  procoed- 


tt.  Tha  niio,  that  a  itainia  ahooid  not  b«  ao   gee  Judements  aod  £zeciilii 
™^™.j  ..  ,»  .«,.,  ...,^  ,i.K,.  j~.  ^  jj     Morlgige.  S,  i 


eonatmad  u  lo  affect  TBilad   right*,  i 
not  apply  toaatatnle  which  altart tlie  Ton 
rfths  ramedj  marelj.  t 


ItEK>INI>ES. 
See  Quo  Warranto.  30. 


6a.  Dndar  the  IDth  laclion  of  the  act  to  pro. 
Tonl  Oaodulent  buikrnplciei  by  iocoipon. 
lad  oompaniw,  and  lo  facilitate  proCBBding* 
Bfunat  thorn,  du:.  (aeai.  48,  cb.  334.)  the 
oonit  will  make  a  rule  fur  the  defendant  to 
•ppaar  aa  well  u  to  plead,  dus.  within  a 
oattain  time  without  procen.  on  firing 
loava  to  file  an  information  in  a  nalnra  of  a     „       —  ■     •    - 

•M  vamiit*,  under  tha  9tli  aeeUon  of  that    See  JliXeculors  aod    AdlDUllSl 

~t  id  a. 

RENT. 

TO.  Wbaiheraanit.byiDfonniiioniD  nature    See  Laadlord  and  Tenant,! 

of  a  fw>  uarranfo,  ahall  be  coDaidond  a*  6.  9    10    1 1 

ootnmenced  on  muving  lo  file  the  informa.  '        ' 

tioa,  and  before  it  ia  BotaaUyfiled.    Qnere. 

•^  REPAIRS  OF  A  SHIP.  HANNl 
ESTIMATING.  TO  DBTEI 
THE  AMOUNT  OF  I.08S  Ul 
POUCY. 


See  luBarKDce,  0. 


REAL  ACTIONS. 
See  View. 

RECOGNIZANCE. 

See  District  Attomev,  S.    Error, 
writ  of,  3.    Variance,  6. 

RECORD. 

See  Eridence.  4. 


REPLEADER. 
See  Qoo  Warranto,  3ft 

IBPUCATION'. 
See  Quo  Warranto,  90. 

REPLEVIN. 

See  Veaoe,  S,  4»  5. 
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KES  JUDICATA. 

L  The  jud^ent  of  a  court  of  concurrent 
jurisdiction,  directly  upon  the  point,  is,  as 
a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties,  upon  the  same 
matter,  directly  in  question  in  another 
court.    Burt  v.  Stemburgh,  559 

8.  Thus,  where  B.  broug^ht  trespass  quare 
clatumoK  fregit  in  May,  1816,  laying  the 
trespass  with  a  continuando  between  the 
1st  Nov.  1814,  and  the  24th  Nov.  1815, 
and  recovered ;  and  then  brought  tross. 
pass  against  the  same  defendant  for  a  sub. 
■equent  injury  to  the  premises  in  ques- 
tion in  the  former  suit ;  heldy  that  the  re. 
cord  in  the  former  suit,  followed  by  parol 
evidence  that  the  premises  in  question 
were  the  same  in  both,  was  conclusive 
evidence  of  the  plaintiff's  title  in  the  se. 
oood  action  ;  that  it  operated  against  the 
defendant  by  way  of  estoppel,  whether  it 
was  pleaded,  or  given  in  evidence  in  the 
second  suit.  id 

3.  But  luldy  also,  that  the  defendant  might  in 
the  second  suit,  have  shown  title  in  him. 
self  by  alienation,  or  adverse  possession,  ac 

?uired  since  the  time  in  question  in  the 
brmer  suit.  t^ 

RETURN  TO  CERTIORARI. 

See  Certiorari,  3,  4.    Costs,  1. 

REVOCATION   OF  A  WILL. 

See  Will,  4,  5,  ft. 


ROAD. 


See  Highways. 


RULE  TO  DELIVER,  OR  INSPECT 
PAPERS. 


9.  The  supreme  court  will  grant  this  mis 
as  to  such  a  paper,  in  all  cases  where 
chancery  would  entertain  a  bill  of  dis. 
covery.  id 

See  Quo  Warranto,  11. 

RULE  TO  CHANGE  TENUE. 

See  Venue,  8»  9, 10. 


S 


SALE  OF  GOODS. 


See  Warranty. 


SALE  BY  SAMPLE. 

See  Warranty,  8,  4,  6. 

SAMPLE,  SALE  BY. 

See  Warranty,  3,  4,  6. 

SCIRE  FIERI  INQUIRY. 

See  £xecutors,  and  Administrators, 

10. 

SCRAWL. 

See  Lex  Loci,  1.  • 


1 .      .  SEAL. 

**  See  Amendment,  0.    Lex*  Loci,  1. 


SET  OFF. 


m 


1.  The  court  will  order  the  defendant  to  al- 
low the  plaintiff  to  take  a  copy  of  a  paper 

his  possession,   on    which  the  suit  is     i,  ^  notice  of  set  off  need   not  ezprasriy 

_i-:_*:ir       ^  u.^  -        claflli  a  balance  in  the  defendant's  favor, 

in  order  to  warrant  his  recovering  one. 
TAs  People  v.  The  Judgee  of  Onondagm. 

9 


foundea,  though  the  plaintiff  once  had  a 
counterpart  which  is  lost.  Wallie  v. 
Murray,  399 


2.  It  is  not  necessary  to  show  that  it  was 

delivered   to  the    defendant,  to   hold    as    2.  It  is  enough  to  warrant  this,  that  it  set 
trOftee  of  the  plaintiff.  id       forth  his  demand  in  the  usual  form.         id 

Vol.  IV.  100 


790 
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3.  Wkether  a  let  oiF  be  admiaible  in  an  ac- 
tion on  a  Jxind  for  p**rforni  :iirc  of  cot**- 
nazitfe  ^     (^uere.     H^phurn  v.  Hoas*       ^T 

4.  Whor«^  in  debt  on  a  Sonti  lor  iH-r:bmiincc 
of  covriiant^,  the  jurv  wr-n»  iiir»  ctoa  l-y  tho 
jadge  to  tiiid  for  t!i>.  plaint  it!',  .<i.ri  to  c  -r. 
tifj  at  tlip  nanic-  timo  ihf  >uin  <!'ie;  from  him 
to  ihe  defendants  ;  httti,  that  ir."  crtiticatc 
waa  a  nullitjr;  and  tiiat  tiie  plainlitV  might 
take  judgment.  id 

5.  Theitatute,  (l  R.  L.  315;  aut}iorizf-s  arcr- 
tificateof  a  balartc*  in  t'lvor  of  tho  Jefcnd- 
ant  obIj  where  the  vrnlict  i>  for  him  ;  and 
if  bj  mistake  of  th*-  j'ldi;*.'  the  vrdict  b?  for 
the  pUialiff ;  and  th**  jury  certify  a  hahmce 
for  the  defendant,  thf  proper  mode  of  cor- 
recting tbia  ia  on  a  case.  id 

6.  The  practice  U-in:;  nii^takon,  however, 
time  may  be  given  to  make  a,  caae.  id 

7.  An  attorney  obtainn  jndfpiient  for  crwts  in 
favor  of  A.  airainiit  H;  th(;  hitter  has  no 
ri^ht  to  tict  otf  n  jii'iirinent  piirr:!i  i>rd  hv 
him  against  A.  after  the  judiriiient  olitnined 
in  A*  s  favor,  so  .ifi  to  defeat  the  attorney's 
lien.    Brmdtyf.  Koftn,  416 

8.  The  coart  will  protect  the  attomey'H  lien  to 
tho  same  extent  as  the  rights  of  an  assignee. 

id 

9.  Rules  of  set  ofTtha  same  at  law  aa  in  equity. 
Van  Beuren  v.  Van  fJaawbeck.  496 


'entered  up  the  judgment,   and  issued  an^ 

exec  lUon.  upon  v  l.jch  ll.c  r»  :i!  property  oC 
the  df.icor  was  a«:vtrtib*f:  for  *ile  by  th«* 
sheiilT.  I'liroe  of  the  cred.icrs  attended 
the  8-klc,  in  the  abstcncc  of  the  other  two, 
and  agreed  not  to  bid  a(i:iin!3t  each  other, 
but  to  employ  an  asout  to'tiid  in  thr  proper- 
ty, and  to  divide  tiic  proAls  of  the  purchai»e 
between  tliem.  in  j»roportion  to  tlieir  re- 
spective debts ;  and  lor  thi«  purpose  they 
employed  C.  the  attorney,  who  bid  in  the 
pro|i«.'rty,  for  ^6:25,  wiiich  was  Usa  than 
one  til\h  of  its  cjz»h  value :  and  a  few  days 
thereal\er  the  attorney  eold  the  premises 
for  $3^0,  and  divided  the  profits,  arij^ing 
from  the  rc-sale,  anion ii  the  three  cnrditor^, 
to  the  exclusion  of  the  other  two :  A«.V,  that 
the  purchase,  by  the  attorney.  a5  agent  for 
three  of  hit<  clients  only,  was  fraudulent,  aa 
against  tho  other  two,  who  were  absent  at 
the  sheriff's  sale.  But  as  the  re-tale  was 
made  to  a  honajUde  purchaser,  who  had  no 
notice  of  tho  fraud,  ali>o,  hdd^  that  bo;  h 
sales  must  stand  ;  and  that  the  three  crc-4:i'- 
ors  who  made  the  fraudulent  purcha«', 
must  account  to  t!ic  other  two,  for  ti.<  ir 
sliarcs  of  the  pror<<-eds  of  the  lart  sa;e  :  iu 
proportion  to  th«  amount  of  their  several 
interests,  in  the  judgment,  at  the  time  uf 
the  sheriff's  sale,  //tfir/ejf  v.  Cramer,  :?j 
the  4th  circuit  in  ct^uity.  717. 


2.  An  apreement  lietween  persons  havir::: 
separate  and  distinct  intere^^ts,  not  to  lid 
against  each  other,  at  a  sherifi*^»  sale,  \t\\t 
to  divide  the  profits  of  the  purchase,  is 
against  public  policy  ;  and  is  a  fraud  upon 
other  persons  interested  in  tke  sale.  id 


SHEEP. 

See  Dogs,  2,  3. 

SHERIFF. 


9.  Jt  9fem§,  that  an  attorney  who  issnes  an 
execatlon,  cannot  become  a  piirchai^r  at 
ilie  sheriffs  sale,  either  on  his  own  account, 
or  as  the  agent  of  a  third  person,  without 
tbe  consent,  and  against  the  interest  of  his 
oHtnt;  and  leaving  tlie  clicnt*s  debt  un- 
■atiaficd.  id 


See  Amendment,  3.    fPayment 
Quo  Warranto,  46  to  57. 

SHERIFFS  SALE. 


4.  Where  the  client,  himself,  is  not  prohibited 
from  purchasing,  the  attorney  may  pur- 
chase, with  his  assent ;  and  neither  the  de. 
fendant  in  the  execution,  or  a  third  person 
can  object  to  the  validity  of  such  a  purchase. 

id 


1.  A  debtor,  being  in  failing  cironmstances,  5.  A  pnrchase,  made  by  a  person  standing 
and  owing  to  five  of  his  creditors  $7540,  in  tho  situation  of  agent  or  trustee  for  the 
in  eoparato  and  distinct  debts,  gave  them         sale,    however    fair    and    honest    it    may 


may 


a  judgment  bond,  in  which  all  their  debts         have  lieen,  must  be  set  aside,  on   the   up. 
wore  indoded ;  and  C.  as  their  attorney,        plication  of  the  ce$l 


rsiuy  que  trutt,  or    prin- 
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cipal;  ifuiicli  application  is  modo  within  STATUTES,  PUBLIC, 

u  rodifoiiaUu  timo.  id 

c  Tr  .1.        1-    .•     •       *      A      4\  •  See  Statutes. 

6.  If  the  apphcation  is  not  made  within  a 
roasonablo  time,  it  will  bo  considcnul  as  a 

wdiver  or  abandonment  of  the  right.        id    STATUTES    CONSTRUED.  EXPLAIN. 

ED,  OR   CITED. 

7.  What  shall  be  doomed  a  reaiionablo  timo 

has   not  been  settled  by  any  fixed   rule ;  1813,  April  9,  Scm,  36,  oh.  83,  s.  1.    Wit- 

aiid  soeiuB  to  depend  upon   the   exercise  nemos.)                                            49, 50 

of  the  sound  discretion   of  the  court,  un.  April  5,  Scss.  36,  ch.  56,  ■.  20.     (Wit. 

dor  all  the  circumstances  of  each  particular  nesscs.)                                                  50 

CISC.                                                              id  Feb.  25,  Scss.  36,  ch.  8,  a.  12.      (Wit. 

ncsscs.)  50 

8.  A  person  who  is  incapaciated  from  pur-  April  5,  Scss.  36,  ch.  56,  ••  1.  (Set 
chasing  on  his  own  account,  cannot  pur.  off.)  58 
chuso  as  the  agent  of  a  third  person  ;  nci.  April  12,  Sees.  36,  ch.  96,  a.  4.  (Costs.) 
ther  can  he  become  a  purchaser  through  59 
tlie  intervention  of  another.                       id  1824,  April   12,   Scss.   47,   ch.  238,  ■.   86, 

(Appoal.)  61 

See  Judgments  and  Executions,  I,    3823,  April  aa,  Soss.  36.  ch.  207.    (Habeas 

2,   3,  5,  30,   31,  32,   33.     Land-    1324  aJkT  iT^Sew^^Se,  ch.  238.  •.   36. 
lord  and  lenant,  8.  (Appeal.)  80 

1801,  March  20.  Sess.  24,  ch.  25,  a.  2.  (Writ 

SPECIAL  VERDICT.  X820.  April  12*.  Sess.  43.  ch.  184,  s.  3.     (Re- 

^        _         .  ..  -,.  demptiou  of  land  sold  on  executim.) 

See  Practice,  2,  3.      Quo  W  arran-  133 

to.  50.  1813,  April  8,  Sojs.  36,  ch.  78,  a.  25.  (Poor.) 

137 

,  _  1819,  March  5.  Scss.  42,  ch.  27,  s.  3.    (Con- 

SPECIFIC  ARTICLES.  stable.)  146 

1813,  March  19,  Scss.  36,  ch.  33,  s.  1,  16. 

See  Tender.  (Highways.)  190 

1810,  April  6.   Sess.  33.  ch.  196.     (Clerks 

STATE  OFncER«T.IJ^R  ACTS.       .sIbX^T^^^&Z.    (C.e^ 

HOW  tAR  LVmhNCB.  ^^^^     District  Attorney.)  260 

oi        T^    •  1  ^^      ^   ^0y  1813,  March  19,  Soss.  36,  oh.  32,  s.  5,  10. 

See   lliVldence,  16,  17,  20.  (Mort^pe.     Foreclosure.)  266 

1839,  April  17,  Scss.  45,  ch.  250,  s.  7,  10, 

cn^AT'i^   c'F  4 'prT'T*'E*c!  11*     (Election.)  297 

STATE  STATUTES.  ^^^    ^^^^  ^j    ^^^  ^g  ^^  ^^^^  ^   ^^    ^^^ 

o       T         T       -    irk  ibiinatiou  in  nature  of  a  quo  warranto.) 

See  Lex  Loci,  10.  ^  384 

1834,  Apnl  12,  Sess.  4T,  ch.  238,  s.  1,  33. 
STATUTES  (Coats.)  896 

1787,  March  12,   Sess.    10,  ch.  50,   s.  31. 

The  courts  will  take  judicial  notice  of  pab-     ^^^  (View.)  397 

lie   statutes.       The  PeopU  v.   Herkimer.     1820,  April  12,  Soss.  43,  ch.  184,  s.  3.    (Re- 

345  demption  of  lands  sold  on  execution.) 

430 

Sec  Evidence,  13,  14,  15  10.     Quo    ^^^^'.^^Vn  i^v'^T* '*i\''^Lf  *' "' '''•  ^.^''^" 

»«r  J,  ^    ;.M    ^..    «•,    ^irTZ,^  fession  of  judgment  before  a  justice.) 

Warranto,  64,  05,  60,  07,  08, 69,  ^    ^  ^      46i 

70,  71.  1821,  April  12,  Sess.  47,  ch.  238,  s.  36,  37. 

(Appeal.)  505 

STATUTES.  CONSTRUCTIO:*  OF.       '''''  ^^^l/''  ^^  '''  "=''•  """^  *'  ^f 
_„  1824,  April  12,  Scss. 47,  ch.  238,  s.  36.  (Ap- 

See  Quo  vVarraulo,  04  to  71.  pwl.)  540 


)B13.  MtKb   IB,   SeM.  38.  ch.  39,  •.  3T. 

(Iliphwsj*.)  H5 

1633.  April  23,  Sp«.  46,  ch  262,  ■.  14   15. 

rru"!  on  niinuficlurinit  eompinini,] 


I8ia,  April  HI.  Se«.  41.  d,,  aiS.  B.  1.  4c. 
( I'urthiiM  of  choae  in  telian  by  Al- 
iort..-y.i  567 

1813,  April  5.  fen.  36,  ch.  63. 

itmovio^  gooda  id  oiecuUoD  without 
fi™t  P»3""S  renl.)  576 

1613,  April  12,  Seu.  36,  ch.   98.     (IdicI- 


April  93d.  1833,  (mm.  46,  < 
rendered  nibjcct  to  tunti 
act  virtually    repesli  the  a 


,onfor    TEXAST   IS  COMMOX.  HI 

*■"'"■■*         SIONS     NOT    EVIDENCE 

FECT  HIS  CO-TENANT. 

See  Will,  10,  II. 

TENANT  FOR  LIFl 

See  Deed,  2,  3,  4 

TENANT  FROM  YEAR  T( 

See  Landlord  and  Tenant 


See  Executors  and  Administrators, 
6,  7,  8.     Practice,  1. 

SUGGESTION. 

See  Quo  Warranto,  33. 

SUPERVISORS,  BOARD  OF. 

See  District  Attorney,  S. 

SURREJOINDER. 

See  Quo  Warranto,  31. 

SURVEY. 

See  Patent. 

SURVEYOR. 
See  Insurance,  10,  12. 


TENAKT  FOR  YEAI 

See  Deed,  5.      Landlord 
ant,  9  to  n. 

TENANT  AT  WIU 

See  Landlord  and  Tenanl 

TENDER. 

1.  Upon  •  nole  pajible  i 
elaa,  it  ■  day  ccrlun,  « 
tnj  plM>  of  pajmant.  I 
the  promiuor  ought  to 
before  the  day,  and  know  of 


y  ccrlun,  without 


a  deli 


than  if  ho  apiwint  a  lEUODat 
•uoh  s  one  u  might  bKve  I 
ccotemplation  of  the  partiea 
Donlracted,  offer  tho  uticlea  Ihi 
▼.  GraAam. 


S.  If  the  nolo   be  pajable. 


uithe 
'  orii 

not  be  tendered  iu  balk,  inixnl 
tin^iahablo  from  others  of  tiM 
■bookl  be  Mparated  and  dialin; 
thai  the    promiaaee   inij   kno' 


TESTE  AND  RETURN  OF 


The  rfal  ind  pecMnd  ttM*  of  mtnaractur. 

ing  DompoiUM  ua,  by  tha  art  /«■  tit  aa.    I.  A  eociM  ad  retpendtnduin,  I 
tttfrnimt  mnd  eolUethm  a/  laxtfi  pawed        lann  ij  niiaUke,  eel  uide  on 
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ant*8  lUpuIating,  on  payment  of  corti,  to  TRUSTEE, 

diflcontinne  an  action  of  false    imprison* 


9.  Mesne  process  against  the  body  tested  ont 
of  torm  is  not  amendable.  id 

3.  Where  more  than  a  term  intervened  bo. 
tween  the  test  and  return  of  eapia§  ad  re. 
tpondendum,  held,  that  it  was  void.  Ex 
parte  Root,  548 

See  Amendment,  1,  3,  5,  6.     Quo 
Warranto,  20,  44. 

TREASURER,  STATE,  HOW  FAR  HIS 
ACTS  ARE  EVIDENCE. 

Sec  Evidence,  15, 16,  17,  20. 

TRESPASS. 

See  master  and  Servant. 

TRESPASS  D£  BONIS  ASPORTATIS. 

See  Venue,  4. 

TRESPASS   QUARE  CLAUSUM  PRE. 

GIT. 

See  Costs,  23.  Highways,  1,  2, 3» 
4,  5,  6,  7.  Mesne  Profits.  Res 
Judicata,  2,  3. 

TRESPASS  PER  QUOD  SERVITIUM 

AMISIT. 

See  Costs,  8. 

TRIAL. 

See  Notice  of  Trial.     Quo  War- 
ranto, 35.     Venue,  II. 

TROVER. 

See  Bill  of  Particulars,  3.  Venue,  2. 

TRUST. 

See  Limitations,  Statute  of,  2. 
Pleadings  in  Chancery,  VIII,  1, 
2.     Sheriff's  Sale. 


Pleadings  in  Chancery,  VllI,  I, 
2.     Sheriff's  Sale. 

U 

USURY. 

See  Mortgage,  3. 


VARIANCE. 

1.  A  judge  at  the  circuit  is  bound  to  notice 
an  objection  for  a  aubtftantial  and  mate, 
rial  variance  between  the  declaration  and 
evidence,  though  not  made  till  after  the 
defondant'a  couniiel  haa  closed  hia  sum- 
ming up  to  the  jury.      Afi7^  t.  M'Cov, 

406 

3.  In  a  declaration  for  a  malicioos  proseco- 
tion,  setting  forth  a  search  warrant,  de- 
tention, indictment,  and  acquittal,  the 
■earch  warrant,  detention,  &c.  ve  mere 
matter  of  indncement,  and  need  not  be 
proved*  id 

3.  Declaring  that  the  search  warrant  conu 
manded  to  bring  the  person;  whereas  it  com. 
manded  to  bring  both  the  person  snd  goods, 
u  no  material  variance,  the  declaration  not 
professing  to  set  forth  the  searoh  warrant 
in  hao  verba,  id 

4.  Declaring  that  the  defendant  caused  Um 
plaintiff  to  be  carried  before  O.  and  de- 
tained  till  she  gave  bail ;  whereas  she  was 
in  fact  first  committed  for  want  of  soretiee 
by  H.  and  afterwards  brought  before  O. 
and  bailed,  is  no  variance.  id 

5.  Declaring  that  the  plaintiff  was  acqaiU 
ted  on  an  indictment,  and  that  the  prose- 
cution  was  ended  and  determined,  and 
setting  forth  a  judgment  of  the  coort,  to 
this  effect;  whereas  the  record  stopped 
with  a  verdict  of  not  guilty,  and  did  not 
contain  any  judgment  of  acqoittal,  is  no 
variance.  id 

6.  On  a  verdict  of  acquittal,  if  the  defrndsnt 
be  in  prison,  he  is  immediitely  discharged ; 
and  if  out  on  bail,  his  reeognizaneo  is,  ipso 
facto,  discharged  without  any  further 
entry.  id 


,   a.  a,  4.       Misnomer.  8.       '""""'?■    *'"' 
Warranty,  4.  9,  Till  tliU  be  .iooc,  the  pla 

VKNDOH  AND  VENDEE.  oftriid. 

See  Partnerslii(i,  3,  I.      Warranty.    ^''-  Amerenoiicoofihe  ml 

VENIRE. 

Sec  Aincndmcnti  G. 

VENUE. 

VERDICT 


11.  Tbo  Tcnue  will  not  he 
motion  lio  iimilo  iiHet  ii 
viilml  it  appear  tlint  the  | 
■  trial  b;  Die  delay.      Ci 


1,  In  an  action  for  a  iiialiciouii  proiPtutlon 
in  a  ni'igblHiriiii;  italn,  Ihe  pl;iinlilf  inaf 
b,  hi.  ...uo  ii,  .,;  rauny  of  ,l„.  ,1.1,,  g^^  j„  g^,  ^„-  , 
anu  rvtain  it  tlierp,  on  vlipaUting  to  ■  .  „ 
give  nuktrrial  cviiloncc  ari*iiiK  in  lbs  ailCC,  o,  I 
CDunlj  whrrc  it  is  laid,  thMl),'h  the  <le. 

a-adint  have  a  irrealer   nuuiUr   of  wit.  VERDICT,  SPI 

iiFiMi   rciiilintr  in   Ibe  counry,  to  which 

lir  inovet  to  cbiLnCC  (he  venue.      Mali  t.  on.' 

t.„.  15  Sec  Practice 

2.  And  this,  loo,  though  t\\e  eante  of  action  VIEW. 
In  another  coiinl.  in  trOTiT.  in   the  nine 

(i  'elaralioD,  aro«o   in  rho  county  to  whieh     I.  In  dower  unrfe  nilii  iahi 


cal  a 


n  (rene-  2.  In  |[«neral,  a  view  will  n< 
ot  be  cbinecil  from  leas  (KHitidaricsare  in  que 
CJiue  of  action  aroae. 

4S    3.  If,  in  real  actiom,  the  tc 

dolinilc  knowledge  of  the 

i.  Whether  there  bo  any  exception  to  thia        maniliinl'a  cliiinis,  than  Ih 

rule,  oi  when)  the  action  ii  in  nature  of        the  count,   he  ahoulil  oh 

ail  ordinary  action  of  lre»]>ua  dt  bonit  at.         licnlar*,  aa  in  Iho  action  i 

piiTlalit?     Qucre.  id 

.    4.  Of  view   in  real  icliooi 
010  (a.) 

w 

WAn-EK. 

Sec  ShcrifT's  sal< 

WARKAXT  OF  S 

See  Insurance, 

WARRANT 


S.  Tlie  cbange  of  venue  io  an   action  for  a 

lib?l  ilinperwil  in  wvpr.il  countien,  depend* 

contract;  anil  a  ebaiige  of  venue  will  ac 
cordingly  b«  drnieil,  unlp»  tliero  is  a  de. 
ciJod  prcpoodi'ri'iicR  of  wilueiwi's,  or  some 
other  tlrouK  circunitlance  in  favor  oflhe 
cbangc.    Haol  v.  King.  403 

7.  Tliit  witnewes  re»ide  in  a  neijpilmring 
sluto,  near  (he  place  where  the  Tenue  ia 
laid,   ii   not  a    reason    fur    retaining    iL 

Cin/irld  T.  Lmdlty.  53B 

g.  On  obtaining  a  rule  to  chan);e  the  venae,     1.    No  p^irticalar  phraceoli 
iJj,'  dofanil.'.nt  inu<it  follow  Ibia  up   with        to  constitute   a  wurantj 
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an  aucrtion  or  affirmation  concerning  the 
thio^  Hold,  to  bo  evidence  of  a  warranty, 
■hould  be  povitiTO  and  unequiTocal,  one 
which  the  vendee  relies  on,  which  in  under- 
stood  by  the  parties  as  an  absolute  aeser. 
lion,  and  not  the  exprenion  of  an  opinion. 
The  Oneida  Mmnufacturing  Society  v. 
Lawrence.  440 

9.  In  ordinary  sales,  where  the  vendee  has  an 
'  opportunity  of  examining  the  commodi. 
ty,  the  vendor  is  not  answerable  for  any 
latent  defect,  without  fraud  or  an  express 
warranty,  or  such  a  direct  affirmation  or 
representation  as  is  tantamount  to  a  war- 
ranty, and  not  the  expression  of  an  opinion. 

id 

3.  But  in  the  case  of  sales  by  sample,  the  von. 
dor  is  held  responsible,  that  the  quality  of 
the  bulk  of  the  commodity  shall  be  equal  to 
the  sample  shown.  id 

4.  Declaration  upon  a  warranty  of  cotton, 
that  it  was  good  merchantable  cotton,  free 
from  dirt  and  all  filthy  matter;  proof  that 
the  defendant  produced  a  sample  of  good 
merchantable  cotton,  free,  ^c.  (as  in  the 
declaration,)  and  stated  that  it  wan  good  up- 
land cotton,  and  that  the  sample  woe  true, 
or  that  it  was  prime  upland  Georgia  cotton  ; 
held,  no  variance.  id 

5.  Every  sale  of  packed  cotton  must  be  con. 
sidcred  in  the  nature  of  a  sale  by  sample, 
which  amounts  to  a  warranty  that  the 
whole  bulk  shall  compare  with  the  specL 
men  exhibited.  Pur  Savage,  Ch.  J.,  on  the 
muthority  of  Nott  II  M'Cord's  Rep.  540, 1. 

id 


WARRANTY  OF  GOODS  SOLD. 


See  Warranty. 


WAY. 


See  Deed,  10. 


WILL. 


3.  And  where  a  witness  to  a  lost  will  proved 
its  due  attestation  by  three  witnesses,  but 
had  forgotten  the  name  of  one  of  tJiem, 
^ving  no  doubt,  however,  that  he  was  a 
competent  witness,  this  was  holden  suffi. 
cient.  id 

4.  The  parol  declarations  of  a  devimr  will  not 
amount  to  a  revocation  of  a  will  of  lands  ; 
nor  can  they  be  received  upon  a  question 
of  revocation,  unless  they  relate  to  the  ret 
gesta.  id 

5.  They  are  then  evidence  to  shew  the  intent 
with  which  the  act  was  done.  id 

6.  To  revoke  a  will  by  cancellation,  this  most 
be  done  animo  rerocandi.  The  slightest  de- 
gree  of  cancellation,  &c.  with  mtent  to 
rovoke,  will  operate  as  a  revocation.        id 

7^  To  warrant  giving  parol  evidence  of  a  will 
not  shown  to  be  d<>stroyod,  it  must  be  first 
proved  that  diligent  search  for  it  has  been 
made,  by  or  at  the  request  of  the  party  in- 
terested, at  the  place  where  it  is  most  likely 
it  would  bo  found  ;  as  among  the  papers  of 
the  devisor  at  his  rcsidcnco,  if  the  will  do 
not  appear  to  have  been  deposited  in  any 
public  office.  id 

8.  This  soarch  may  be  proved  by  a  ptrty  in 
the  cause,  who  made  the  search ;  though  he 
be  interested ;  as  it  is  merely  addressed  to 
the  court,  in  order  to  let  in  secondary  proof. 

id 

9.  The  admission  of  a  plaintiflT  or  defendant 
will  in  general  affisct  none  but  himself;  and 
not  his  ccpluiutiffor  defendant,  unleu  they 
are  his  partners.  id 

10.  Thus,  in  partition,  by  several  tenants  in 
common  against  others,  on  a  plea  of  non 
tenent  insimul,  the  admission  of  one  of  the 
plaintiffs,  that  a  will  was  lost,  shall  not  be 
received  to  aflcct  liis  co-pIaintiflTs.  id 

11.  The  confession  of  one  tenant  in  common 
of  lands,  is  not  evidence  against  his  oo. 
tenant.  id 


1.  Oue  of  the  subscribing  witnesses  to  a  will 
of  lands,  may  prove  its  execution  on  a  trial 
at  law.   Dan  v.  Brown,  483 


WITNESS. 


S.  And  this,  though  the  will  bo  lost,  or  not    Witnesses  for  the  defendant,  in  a  prosecu. 
produced  in  court.  id        eution  for  a  misdowoanor,  are  not  bound  to 


Utend  Uu  trial  noltH  Ihni  Am  am  pud        WnTTESSKS,  COHPETEVCY  OI 

■■  in  civil  eiaei ;    olhrrwitp  u  to  prate. 

c«don.  fcr  fdooy.     Mx  part,,  CUmi^  g^  Evidence.  9,  10. 

WITNESSES,  EKAaiIHATI0!4  01 

See  Evidence,  8,  11. 


See  Will,  1,  2,  3.  8. 


!  Venue,  1,  6,  7. 


\ 


^ 


